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The  flattering  reception  accorded  Volume  i  of  **CoflFey's 
Probate  Decisions"  leads  to  the  belief  that  the  present  book 
will  meet  with  the  approval  of  the  profession. 

Judge  Coffey  has  presided  over  Department  9  of  the  Superior 
Court  of  San  Francisco  for  some  eighteen  years.  Both  by 
reason  of  his  painstaking  ability  and  long  experience,  his  de- 
cisions rank  high  as  authority,  and  those  contained  in  this 
volume  are  confidently  submitted  to  the  profession  in  the  belief 
that  they  will  prove  useful  and  instructive  to  the  practitioner 
in  the  Probate  Forum. 

The  first  volume  contains  decisions  rendered  from  iSS^^-io-. 
and  including  iggo.  The  present  volume  embraces  a  few 
decisions  of  that  period  not  contained  in  the  first  volume,  and 
decisions  from  1890  to  the  middle  of  1896.  All  of  these 
decisions  have  been  published  in  the  San  Francisco  Law 
Journal^  but,  in  every  case  found  in  this  volume,  the  syllabi 
have  been  prepared  by  the  present  reporter  for  this  publication 
exclusively. 

The  reporter  gratefully  acknowledges  valuable  assistance  in 
the  preparation  of  this  volume  rendered  by  L.  Foster  Young, 
Esq.,  of  the  San  Francisco  Bar. 

Thb  Reporter. 

San  Francisco,  January,  igo2. 
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Decisions  in  Probate 


RBNDBRBD  BY 


Hon.   James  V.  Coffey/  Judge, 

IN  TBB 

Superior  Court,  San  Francisco,  California. 


Estate  of  JOSEPH  EMERIC,  Deceased. 

[No.  8672.    Decided  November  8,  1890.] 

Construction  of  Statute. 


Charitable  Use — Meaning  of  Term — Section  1313,  C.  C 


X.  A  legacy  for  the  restoration  of  an  old  church  and  a  town  hall  is  a 
charitable  nae. 

2.  The  term  charity  is  a  broad  one,  and  may  be  applied  to  almost  any- 
thing that  tends  to  promote  the  general  well-being  and  well-doing 
of  the  homan  race. 

3.  A  legacy  for  a  charitable  use,  contained  in  a  will  executed  within 
thirty  days  of  the  testator's  death,  is  void  under  Section  13 13  of  the 
Civil  Code. 


E.  J.  Pringle,  Esq.,  for  executors. 

Coffey,  J. — The  question  is  whether  the  bequest  in 
Joseph  Emeric's  will  to  the  town  of  Neoules,  Department 
of  Var,  France,  for  the  restoration  of  the  old  Roman 
Catholic  Church  and  the  Town  Hall,  is  valid  under  the 
laws  of  California. 

Section  1313  of  the  Civil  Code  of  California  contains 
a  restriction  upon  the  power  of  devising  property  or 
money  to  charitable  uses,  and  reads  as  follows  : 

<<  No  estate,  real  or  personal,  shall  be  bequeathed  or 
devised  to  any  charitable  or  benevolent  society,  or  cor- 
poration, or  to  any  person  or  persons  in  trust  for  chari- 
table uses,  except  the  same  be  done  by  will  duly  executed 
at  least  thirty  days  before  the  decease  of  the  testator ; 
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and  if  so  made,  at  least  thirty  days  prior  to  such  death, 
such  devise  or  legacy,  and  each  of  them,  shall  be  valid  : 
*  *  *  And  all  dispositions  of  property  made  contrary 
hereto  shall  be  void,  and  go  to  the  residuary  legatee  or 
devisee,  next  of  kin,  or  heirs,  according  to  law/' 

Joseph  Emeric  died  on  the  22d  day  of  June,  1889, 
and  his  will  bears  date  of  June  7,  1889.  If,  therefore, 
the  legacy  to  the  town  of  Neoules  comes  within  the 
meaning  of  '^  charitable  uses "  under  this  section  of  the 
code,  it  is  void  and  would  not  be  upheld  by  our  Courts. 
From  an  examination  of  the  authorities  I  am  satisfied 
that  the  legacy  in  question  is  a  ''charitable  use,"  and 
therefore  falls  within  the  inhibition  of  the  statute. 

The  term  ''charity''  is  a  broad  one,  and  has  been 
held  to  mean  any  general  public  use.  It  may  be  applied 
to  almost  anything  that  tends  to  promote  the  general 
well-being  and  well-doing  of  the  human  race. 

Ould  V.  Washington  Hospital,  95  U.  S.,  303. 

To  ascertain  the  scope  and  meaning  of  the  term  charity 
recourse  is  usually  had  to  the  Statute  of  48  Elizabeth, 
Chapter  4,  which  enumerates  various  kinds  of  charitable 
uses.  Whether  or  not  that  statute  was  adopted  as  the  com- 
mon law  in  California,  it  is  referred  to  by  the  American 
Courts  as  throwing  great  light  on  the  question  of  what 
bequests  are  to  be  considered  as  charitable  within  the 
meaning  of  the  American  codes  and  statutes,  and  most 
of  the  objects  denominated  therein  as  charitable  had 
been  recognized  by  the  common  law  cases  decided  before 
the  statute.  Among  the  things  declared  to  be  charitable 
uses  we  find— beside  hospitals,  homes,  refuges  and  other 
obviously  charitable  objects — schools  of  learning,  scholar- 
ships in  colleges,  education  and  assistance  of  tradesmen ; 
the  repair  and  maintenance  of  bridges,  causeways,  high- 
ways, harbors,  forts,  churches  and  public  buildings.  And. 
in  Am.  Asylum  v.  Phoenix  B'k,  4  Conn.,  172,  it  was  said 
ihai  this  enumeration  contained  in  the  Statute  of  Eliza- 
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beth  is  not  exhaustive,  and  that  "  charity  "  extends  to  all 
objects  within  the  spirit  and  policy  of  the  law. 

In  two  English  cases  it  has  been  held  that  gifts  of 
money  to  be  expended  in  the  ''  general  improvement  of 
particular  towns  "  comes  under  these  bequests  for  chari- 
table purposes. 

Howse  V.  Chapman,  4  Ves.,  542. 
A.  O.  V.  Heelis,  2  Sim.  and  Stu.,  67. 

In  a  recent  case  the  United  States  Supreme  Court 
held  that  where  a  sum  of  money  was  given  to  trustees 
"  to  keep  and  preserve  as  a  public  edifice  "  a  house  of  the 
testator  containing  books  and  works  of  art, "  to  be  opened 
on  certain  days  to  the  general  public  as  a  library  and 
art  room,''  the  bequest  was  one  for  charitable  uses. 

Janes  v.  HabersJiam,  107  U.  S.,  174. 

In  Coggeshall  v.  Pelton,  7  John.  Ch.  (N.  Y.),  290,  a 
legacy  was  left  to  the  town  of  New  Rochelle,  for  the  pur- 
pose of  erecting  a  Town  Hall  for  the  transaction  of 
the  general  town  business  ;  held,  this  was  a  ''  charity " 
in  the  legal  sense  of  the  word. 

From  an  examination  of  these  and  other  authorities 
I  feel  that  there  can  be  no  doubt  that  the  legacy  in 
Joseph  Emeric's  will  to  the  town  of  Neoules  "  to  be 
expended  as  follows,  to  wit :  $5,000  thereof  to  be 
expended  under  the  directions  of  the  majority  of  the 
members  of  the  Town  Council  in  restoring  and  repairing 
the  old  Roman  Catholic  Church  and  the  building  used 
as  a  Town  Hall  in  said  town,  and  the  other  $5,000  to  be 
paid  out  and  distributed  among  the  most  worthy  and 
deserving  poor  of  the  said  town  according  to  the  voice 
of  the  majority  of  the  Town  Council,"  is  a  bequest  for 
charitable  uses ;  and,  as  the  will  was  not  executed  thirty 
days  before  his  death,  this  clause  is  clearly  void  under 
the  provision  of  the  code  above  quoted,  and  would  not 
be  enforced  in  our  Courts. 
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Estate  of  DAVID  GOODALE,  Deceased. 

[No.  1029.    Decided  April  6,  1891.] 

Applioation  for  Probate  Homestead. 


Probate  Homestead — AppUcation  by  Widow  after  Re-Marry- 
ing— Loss  of  Status, 

1.  It  is  because  of  her  status  that  a  widow  becomes  the  object  of  the 
law's  beneficence. 

2.  A  widow  failing  to  apply  for  a  probate  homestead  before  re-marxy- 
ing  loses  her  right  to  a  homestead  ont  of  her  first  husband's  estate 
upon  marrying  a  second  time. 


Application  by  Ellen  E.  Stouder,  formerly  widow  of 
David  Goodale,  and  subsequently  married  to  John 
Stouder,  also  deceased,  for  a  homestead.  Opposed  by 
children  of  Goodale. 

J.  JET.  Oove,  Esq.,  for  petitioner. 

Messrs.  Wm.  A.  Plunkett  and  E.  H.  Wakeman,  for  Good- 
ale  children. 

CoFFBY,  J. — Mrs.  Ellen  E.  Stouder,  the  widow  of  John 
Stouder,  petitions  for  a  homestead  in  the  estate  of  David 
Ooodale.  Mrs.  Stouder  was  the  widow  of  David  Goodale 
before  her  marriage  to  Stouder. 

Petitioner  claims  that  statutes,  such  as  that  under 
which  a  probate  homestead  is  given,  should  receive  a 
broad  and  liberal  construction. 

This  is  admitted  ;  but  the  construction  for  which  peti- 
tioner contends  would  be  a  perversion.  We  must  con- 
strue the  statute  as  it  stands  ;  not  substitute  a  statute  by 
a  strained  and  false  construction.  To  pursue  the  latter 
course  would  be  to  perpetrate  a  dangerous  and  vicious 
piece  of  judicial  legislation. 

To  show  the  liberality  with  which  our  Supreme  Court 
have  interpreted  the  homestead  law,  petitioner  quotes  a 
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passage  from  Smyth  on  Homesteads,  in  which  a  case 
(probably  Clements  &  Clements  v.  Stanton,  43  Gal.,  60)  is 
alluded  to,  where  it  was  decided  that  a  declaration  of 
homestead  by  a  married  woman  was  properly  acknowl- 
edged, although  not  acknowledged  as  a  conveyance  of 
her  separate  real  property  by  a  married  woman  was  re- 
quired to  be  acknowledged.  But  the  homestead  law  did 
not  require  a  declaration  to  be  acknowledged  by  a  mar- 
ried woman  as  she  was  required  to  acknowledge  a  con- 
veyance of  her  separate  real  property.  The  same  law, 
however,  did  require  the  abandonment  of  homestead  to 
be  so  acknowledged.  The  Court's  construction  of  the 
law  seems  to  be  the  only  reasonable  construction. 

Petitioner's  second  point  is  a  contention  that  any  con- 
struction of  the  statute  which  bases  the  widow's  right  to 
a  (probate)  homestead  upon  her  status  as  widow,  is  too 
narrow.  But  it  is  because  of  her  stattbs  that  she  becomes 
the  object  of  the  law's  beneficence.  It  must  be  remem- 
bered that  we  are  now  considering  a  widow's  right  to  a 
probate  homestead.  Unless  the  status  of  widow  is  estab- 
lished, the  Court  is  powerless. 

As  the  Court  is  compelled  to  set  apart  a  homestead  to 
the  widow  when  her  status  is  proved,  so  the  Court  is 
compelled  or  constrained  to  refuse  a  homestead  when 
that  stattLS  cannot  be  shown  to  exist. 

While  the  petitioner  was  the  widow  of  David  Goodale 
she  had  an  unquestionable  right  to  apply  for  a  home- 
stead. It  is  not  the  fault  of  the  law  or  of  the  Court  that 
she  neglected  to  exercise  that  right. 

Petitioner  now,  as  the  widow  of  John  Stouder,  has  an 
indisputable  right  to  apply  for  a  homestead  from  the 
estate  of  Mr.  Stouder. 

Whether  Stouder  has  left  a  large  estate,  a  small  estate, 
or  any  estate  at  all,  cannot  affect  the  decision  of  the  legal 
question  involved  in  petitioner's  application. 

In  petitioner's  brief  it  is  claimed  by  counsel  that  the 
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principle  enunciated  by  this  Court  in  the  Estate  of  Pickett^ 
and  which  principle  was  followed  in  two  decisions  by  our 
Supreme  Court,  has  no  application  to  the  case  at  bar. 

But  this  Court  decided  in  the  E$tate  of  Pickett  (1) 
that  "  widow  "  and  "  surviving  wife  "  are  synonymous 
terms  ;  and  (2)  that  when  a  widow  marries  a  second 
time  she  ceases  to  be  the  widow  of  her  first  husband. 

The  decision  in  the  Estate  of  Pieketty  on  these  two 
points,  is  directly  applicable  to  the  case  at  bar. 

Petitioner's  brief  claims  that  there  is  nothing  in  Sec- 
tion 1466,  C.  C.  P.,  or  in  any  other  section  of  the  code, 
basing  the  right  to  a  homestead  on  the  status  of  widow. 

But  our  Supreme  Court  have  decided  that  a  woman's 
right  to  apply  for  a  probate  homestead  depends  upon  her 
status  of  widow. 

Estate  of  Boland,  43  Cal.,  642. 
Estate  of  Moore,  57  Cal.,  442-4. 

Petitioner's  point,  that  the  same  condition  of  things 
exists  now  which  existed  at  the  death  of  David  Goodale, 
and  that ''  petitioner  is  clearly  entitled  to  her  homestead," 
is  answered  by  the  suggestions  already  made  and  the 
authorities  already  cited. 

Petitioner  assumes  that  a  widow's  right  to  hold  more 
than  one  homestead  is  questioned  in  this  proceeding.  It 
is  not  asserted  here  that  the  same  woman  cannot  receive 
more  than  one  homestead.  The  law  gives  her  the  right 
to  apply  for  a  homestead  whenever  she  is  a  widow.  But 
the  application  must  be  made  each  time  in  the  estate  of 
the  last  husband. 

Petitioner's  counsel  cites  Miles  v.  Miles,  46  N.  H.,  261, 
to  show  that  **  surviving  wife  "  and  "  widow  "  are  terms 
of  description  only,  not  terms  of  limitation.  Miles  v. 
Miles  is  not  in  point.  It  is  a  decision  construing  a 
statute  very  unlike  ours.  But  if  it  were  in  point  it  would 
be  overcome  by  the  decisions  in  the  Estate  of  Pickett,  in  the 
Estate  of  Moore  and  in  the  Estate  of  Poland,  already  cited. 
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The  same  may  be  eaid  of  the  other  New  Hampshire 
cases  cited  by  petitioner's  counsel,  and  of  the  Massa- 
chusetts case  alluded  to,  where  the  interest  was  considered 
as  a  vested  interest.  But  here  there  is  no  vested  interest 
in  a  probate  homestead  till  set  apart  by  the  Court.  Our 
Supreme  Court  say  :  ''  The  right  to  have  a  homestead  set 
apart  is  no  estate  either  in  law  or  in  equity.'' 

Estate  of  Moorey  57  Cal.,  444. 

Again,  in  the  Qa.  R.  R  &  B.  Co.  v.  Qarr,  67  Ga.,  278, 
cited  by  petitioner's  counsel,  the  Court  is  construing  a 
case  in  which  a  right  of  action  had  vested  in  a  widow 
before  her  second  marriage.  She  had  even  commenced 
her  action  before  her  second  marriage. 

Counsel  for  petitioner  claims  that  the  statute  construed 
in  the  Estate  of  Boland  was  unlike  the  present  one  on  the 
subject  of  probate  homesteads  in  this :  that  in  the  old 
statute  the  Court  was  empowered  to  set  apart  a  home- 
stead "  for  the  family  of  the  deceased." 

But  in  the  Estate  of  Boland  the  Court  say  :  "  Sections 
121,  124  and  125  of  the  Probate  Act,  under  which  the 
order  was  made,  make  provision  for  but  two  classes — 
the  widow  and  the  family  of  the  deceased.  Margaret 
Lane  occupied  neither  of  these  positions.  Her  widow- 
hood terminated  by  her  marriage  with  Charles  Lane  [the 
second  husband],  and  she  then  became  a  member  of  his 
[Charles  Lane's]  family. 

"  Whatever  right  she  may  have  once  had  to  have  the 
property  set  apart  for  her  use,  she  lost  when  she  lost  the 
status  upon  which  the  right  depended." 

Under  the  decisions  of  the  Courts  of  this  State  herein 
cited  petitioner  is  not  entitled  to  a  homestead  from  the 
estate  of  David  Goodale,  or  to  share  in  any  homestead 
which  may  hereafter  be  set  apart  to  the  minor  heirs  of  said 
deceased. 

Application  denied. 
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Estate  of  THOMAS  H.  BLYTHE,  Deceased. 

(BLYTHE  VS.  AYRES.) 
[No.  2401.    Decided  August  22,  1889.] 

Proceeding  to  Prove  Heirship. 


Attorney  as  Subscribing  Witness — Competency  to  Testify, 


1.  A  subscribing  witness  is  one  who  sees  a  writing  executed  or  hears 
it  acknowledged,  and  at  the  request  of  the  party  thereupon  signs 
his  name  as  a  witness.     (Section  1935,  C.  C.  P.) 

2.  Any  writing  may  be  proved  either : 

1.  By  any  one  who  saw  the  writing  executed  ;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of  the 
maker ;  or, 

3.  By  a  subscribing  witness.    (Section  1940,  C.  C.  P.) 

3.  A  subscribing  witness  is  limited  in  his  testimony  as  such  to  all  mat- 
ters that  are  connected  with  the  execution  of  the  instrument. 

4.  It  is  unnecessary  and  unusual  for  a  testator  to  disclose  the  contents 
of  the  instrument  to  the  subscribing  witness,  and,  therefore,  the 
latter  has  nothing  to  do  with  the  contents  of  the  instrument ;  but 
such  matters  as  are  pertinent  to  his  attestation  may  be  inquired 
into,  and  should  be  disclosed  by  the  witness. 

5.  Where  an  attorney  is  a  subscribing  witness  he  is  qualified  to  testify 
the  same  as  any  other  subscribing  witness. 


During  the  course  of  the  trial  of  the  case  of  Blythe  v. 
Ayres — a  suit  to  prove  heirship  to  the  estate  of  Thomas 
H.  Blythe,  deceased — Wm.  H.  H.  Hart,  an  attorney -at- 
law,  was  questioned  by  plaintiff  as  to  certain  letters  pur- 
porting  to  have  been  written  by  Thomas  H.  Blythe,  and 
bearing  Mr.  Hart's  signature  as  a  witness.  At  the  time 
of  signing  as  a  witness  Mr.  Hart  was  attorney  for  Blythe. 

Messrs.  Wm.  H.  H.  Hart,  John  H.  Boalt  and  Thomas 
L  Bergin,  for  Florence  Blythe. 

E.  R,  Taylor,  Esq.,  for  unrepresented  parties. 

Henry  E.  Highton,  Esq.,  for  Alice  Edith  Dickason, 
claiming  to  be  widow  of  decedent. 
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Coffey,  J. — ^Mr.  Boalt  said,  when  he  began  his  argu- 
ment :  "  I  have  four  answers  to  the  argument  of  the 
adverse  counsel,  any  one  of  which  is  sufficient  to  over- 
throw their  objection.  First — We  called  the  witness 
Mr.  Hart  because  he  is  a  subscribing  witness."  That  is 
all  there  is  about  it.  Mr.  Hart  was  called  as  a  subscribing 
witness.  What  is  a  subscribing  witness?  Mr.  Bergin 
has  called  the  attention  of  the  Court  to  Section  1935, 
C.  C.  P.  '^  A  subscribing  witness  is  one  who  sees  a 
writing  executed  or  hears  it  acknowledged,  and  at  the 
request  of  the  party  thereupon  signs  his  name  as  a 
witness."  How  may  a  writing  be  proved  ?  Section 
1940,  C.  C.  P.,  says :  "  Any  writing  may  be  proved,  first, 
by  any  one  who  saw  the  writing  executed;  or,  second,  by 
evidence  of  the  genuineness  of  the  handwriting;  or, 
third,  by  a  subscribing  witness."  Section  1941,  C.  C.  P., 
says  :  ''  If  the  subscribing  witness  denies  or  does  not 
recollect  the  execution  of  the  writing,  its  execution  may 
still  be  proved  by  other  evidence."  A  person  called  as  a 
subscribing  witness  is  limited  in  his  testimony  as  such 
as  to  all  matters  that  are  connected  with  the  execution  of 
the  instrument,  and  it  has  been  stated  repeatedly  that  it 
is  unnecessary,  as  it  is  unusual,  for  a  testator  to  disclose 
the  contents  of  the  instrument  to  the  subscribing  witness, 
and,  therefore,  the  subscribing  witness  has  nothing  to 
do  with  the  contents  of  the  instrument,  but  such  matters 
as  are  pertinent  to  his  attestation  may  be  inquired  into 
and  should  be  disclosed  by  the  witness;  and,  hence,  it 
follows  that  the  second  part  of  the  observation  of  Judge 
Boalt  is  sound  law,  ''  that  where  an  attorney  is  a  sub- 
scribing witness  he  is  therefore  qualified  to  testify  the 
same  as  any  other  subscribing  witness."  This  is  a  rule 
that  is  well  established.  Now,  I  wish  to  state  this,  so  as 
to  show  the  limitations  of  the  decision,  and  that  will  be 
helped  out  by  recurring  to  the  suggestions  which  were 
offered   by  Mr.  Highton.     This  question   presents   two 
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phases. :  First,  the  existence  of  the  paper ;  second,  the 
disclosure  of  the  circumstances  connected  with  the 
existence  and  execution  of  the  paper.  Existence  and  loss 
should  be  first  proved.  This  is  correct.  It  is  perfectly 
competent  to  inquire  of  the  witness  as  to  the  fact  that  he 
was  called  in  by  Mr.  Blythe  to  sign  as  a  subscribing 
witness,  and  it  is  also  competent  to  inquire  of  him  of 
everything  incident  to  the  execution  of  that  document, 
which  would  include  the  delivery  and  the  retrieval,  so  to 
call  it.  Mr.  Highton's  statement  may  be  correct — ^but  it 
is  not  necessary  now  to  decide  it— that  with  reference  to 
the  disclosures  concerning  the  contents  of  the  paper  he 
thought  they  were  obnoxious  to  censure,  or  words  to  that 
effect.  Before  any  inquiry  can  be  made  of  anybody  as 
to  the  contents  of  that  instrument,  its  existence  and 
insusceptibility  of  production  must  be  established.  The 
motion  to  strike  out  is  denied,  under  the  limitations 
stated  by  the  Court,  and  objection  to  the  question  is  in 
the  same  manner  overruled  for  the  same  reasons. 


Estate  of  BRIDQET  BYRNE,  Deceased. 

[No.  9583  Pomier  Probate  Court.    Decided  I>eceinber  14,  1889.] 

Motion  to  Set  Aside  Order  Settling  Annual  Account 

of  Administrator. 


Account  of  Administrator — Settlement — Conclusiveness  of — 
Motion  to  Vacate  after  Time  for  Appeal  Passed— Exhibit. 


1.  Sections  1632  and  1633,  C.  C.  P.,  as  to  settlement  of  accounts  of 
administrators,  do  not  apply  to  an  exhibit  filed  pursuant  to  Section 
1622,  C.  C.  P.,  but  to  an  account  filed  under  Section  i628»  C.  C.  P. 

2.  An  order  settling  an  annual  account  is  final  and  conclusive  as  to  aU 
parties  in  interest,  subject  only  to  appeal,  and  cannot,  after  the 
time  for  appeal  has  passed,  be  placed  again  in  a  position  for  appeal 
by  motion  to  set  it  aside. 
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3.  AUcgatiooa  of  finrad  gire  the  Superior  Court,  tittiiig  in  firobate,  no 
joriBdiction  to  vacate  an  order  settling  an  acconnt  on  motion,  but 
snch  charges  of  frand,  if  sufficient,  are  the  snbject  of  an  independent 
proceeding  in  eqnity. 

4.  An  order  granting  a  motion  to  set  aside  for  frand  an  order  settling 
an  account,  after  the  time  for  appeal  has  passed  and  the  order  set- 
tling the  account  has  become  final  and  conclusive,  would  be  a 
nullity. 


This  was  an  application,  filed  September  12,  1889,  to 
set  aside  an  order,  made  on  August  14, 1885,  settling  an 
account  of  the  administrator. 

Messrs.  King  &  Saufiey  and  W.  F,  Sawyer,  Esq.,  for 
petitioner. 

Thos.  F.  Barry  J  Esq.,  contra. 

OoFFEY,  J. — I  have  made  a  careful  examination  of  the 
briefs  of  the  respective  counsel  for  applicant  and  respond- 
ent in  this  matter,  and  have  come  to  the  conclusion  that 
the  order  settling  the  account  is  final  and  appealable  and 
conclusive  as  to  all  parties  in  interest.  (Sec.  1637,  C.  C.  P. ; 
Sec.  1908,  0.  C.  P.;  Reynolds  v.  Brumagim,  54  Cal.,  257.) 

The  counsel  for  the  petitioner  say,  on  page  seven  of 
their  reply  brief,  that  they  can  see  no  difference  between 
an  order  settling  an  administrator's  account  required 
under  C.  C.  P.  1622  to  1624,  and  an  order  settling  an 
annual  account  under  C.  C.  P.  Section  1628.  This  Court 
has  decided  frequently  that  an  order  settling  the  account 
or  exhibit  under  Section  1622,  C.  C.  P.,  does  not  signify, 
as  there  is  no  provision  made  for  a  judgment  of  the  Court 
upon  any  such  exhibit,  it  being  simply  for  the  informa- 
tion of  the  Court,  and,  therefore,  the  provisions  of  the 
Code  of  Civil  Procedure,  Sections  1632  and  1638,  as  to 
the  settlement  of  accounts  of  an  administrator,  do  not 
apply  to  an  account  or  exhibit  under  C.  C.  P.  Section 
1622,  which  is  to  be  made  six  months  after  the  appoint- 
ment of  an  administrator.     The  decision  of  this  Court  in 
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the  Estate  of  Caroline  Fisher  has  no  application  to  the 
matter  now  before  the  Court,  as  the  "  experimental 
account,"  so  called,  in  that  case  was  presented  merely  to 
raise  certain  issues  for  the  purpose  of  obtaining  from  the 
Court  directions  to  the  executors  as  to  their  duties  in  the 
premises. 

The  order  settling  the  annual  account  in  this  case  was 
the  subject  of  appeal  to  the  Supreme  Court  (Sec.  963, 
C.  C.  P.),  and  cannot  be  placed  again  in  position  for 
appeal  by  a  motion  to  set  it  aside.  ( Coombs  v.  Hibbardf 
43  Cal.,  453 ;  Borland  v.  Cunningham^  66  Cal.,  484 ; 
Tripp  V.  Santa  Rosa  St.  R.  R.  Co.,  69  Cal.,  631.) 

The  allegations  of  pretended  fraud  give  this  Court  no 
jurisdiction  to  vacate  said  order  settling  the  account. 
They  are,  if  true  and  sufficient,  the  subject  of  an  inde- 
pendent proceeding  in  a  Court  of  equity.  (Estate  of 
Hudson,  63  Cal.,  454  ;  Dean  v.  Superior  Court,  63  Cal., 
474  ;  affirmed  In  re  Cahalan,  70  Cal.,  605  ;  Estate  of  Max- 
well, 74  Cal.,  384.)  These  cases  are  conclusive  on  the 
point  that  the  order  settling  the  account  of  the  admin- 
istrator is  not  assailable  in  this  Court  in  the  manner 
attempted,  and  that  if  this  Court  should  set  aside  the 
order  its  action  would  be  a  nullity. 

As  to  so  much  of  the  application  as  attacks  the  validity 
of  the  order  settling  the  annual  account  this  proceeding 
cannot  be  sustained,  as  the  Court  concludes  it  has  not 
the  power  or  jurisdiction  to  set  aside  the  order  made 
heretofore  settling  the  first  annual  account ;  but,  with 
respect  to  so  much  of  the  petition  as  requires  the  admin- 
istrator to  file  his  final  account,  the  Court  is  of  opinion 
that  the  petition  is  sufficient ;  and  the  demurrer  as  to 
that  part  is  overruled,  and  counsel  are  instructed  to  draw 
an  order  upon  the  administrator  to  show  cause  why  he 
should  not  file  his  final  account. 
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Estate  of  JOHN  LEVINSON,  Deceased. 

[No.  9438.    Decided  May  2,  1891.] 


Application  to  have  Executor  Incltide  in  Inventory 
the  Good- Will  and  Trade-Mark  of  a  Partner- 
ship of  Which  the  Decedent  'was  a  Member. 


Inventory — DtUy  of  Executor — Qood-Will  and  Trade-Mark 
Owned  by  Partnership — Articles  of  Partnership  Construed. 


X.  An  execntor  mnst  return  in  the  inirentory  everything  of  value  belong- 
ing to  the  estate  of  his  testator,  whether  it  be  property  owned  by 
or  a  debt  due  the  estate. 

3.  The  good-will  of  a  business  is  property  ;  so  is  a  trade-mark ;  and 
where  the  decedent  was  a  member  of  a  partnership  the  good- will  of 
the  business  and  a  trade-mark  owned  by  it  should  be  embraced  in 
the  schedule  of  assets  in  the  inventory,  unless  there  is  a  clear  pro- 
vision in  the  articles  of  partnership  excluding  the  estate  of  a 
deceased  partner  from  a  share  in  the  value  thereof. 

3.  Particular  clauses  of  a  contract  are  subordinate  to  its  general  intent, 
and  the  whole  of  a  contract  should  be  taken  together  so  as  to  g^ve 
effect  to  every  part  if  reasonably  practicable,  each  clause  aiding  in 
the  interpretation  of  the  other. 

4.  Assets  of  a  firm  include  the  good-will  of  the  business  and  trade- 
marks owned  by  the  firm. 

5.  Bven  if  the  question  were  in  doubt  and  equally  balanced,  whether 
the  estate  is  or  is  not  to  be  deprived  of  a  share  of  the  good- will  and 
trade-mark,  it  must  be  included  in  the  inventory. 

6.  The' partnership  agreement  construed:  H^ldy  that  the  estate  is 
entitled  to  its  share  of  the  good- will  and  trade-mark. 


Horace  W.  Philbrook,  Esq.,  for  heirs  of  decedent. 
Messrs.  Jarboe  &  Harrison^  for  S.  W.  Raveley,  executor. 
Messrs.  JReinstein  &  Eisner,  for  surviving  partners. 

CoFFBY,  J. — Mrs.  Fanny  Le Vinson,  the  mother,  and 
Miss  Julia  Levinson  and  Miss  Ida  Levinson,  sisters  of  the 
above  named  decedent,  all  being  legatees  in  the  will  of 
said  decedent,  have  presented  a  petition  asking  that  the 
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executor  of  said  will  be  required  to  make  and  retom  to 
the  Court  a  true  inventory  and  appraisement,  and  also 
that  he  require  an  account  from  Wm.  J.  Newman  and 
Benjamin  Newman,  surviving  partners  of  the  firm  of 
Newman  &  Levinson,  of  which  firm  said  decedent  was 
one  of  the  founders  and  a  member  up  to  the  time  of  his 
death. 

The  executor  has  demurred  to  said  petition^  contend- 
ing that  it  does  not  state  facts  sufficient  to  entitle  the 
petitioners  to  relief  The  said  surviving  partners  have 
also  filed  a  demurrer  to  said  petition  upon  the  same 
ground. 

The  matter  before  the  Court  is  the  issue  of  law  arising 
upon  these  demurrers. 

The  question  to  be  determined  is  whether  the  estate  of 
said  decedent  has  any  interest  in  the  good-will  of  and  in 
the  trade-mark  belonging  to  the  partnership  of  Newman 
&  Levinson  up  to  the  time  of  the  death  of  the  decedent, 
John  Levinson  ;  whether  the  said  good-will  and  trade- 
mark respectively  must  be  valued  in  determining  what 
is  due  to  said  estate  from  said  partnership,  or  from  the 
said  surviving  partners.  This  question  is  to  be  deter- 
mined by  a  consideration  of  the  provisions  of  the  articles 
of  partnership  of  said  firm,  set  forth  as  Exhibit  C  in  the 
petition,  and  particularly  of  that  clause  of  said  articles 
designated  as  ^'XII,''  pages  22-24  of  said  petition,  in 
connection  with  the  averments  of  said  petition. 

In  the  inventory  and  appraisement  returned  by  the 
executor  to  the  Court  the  interest  of  the  estate  is  thus 
set  forth  : 

''The  interest  of  the  deceased  in  the  partnership  of 
Newman  &  Levinson,  of  which  the  deceased  was  a  mem- 
ber at  the  time  of  his  death,  the  business  of  said  partner- 
ship being  carried  on  at  Nos.  129-131  Kearney  street, 
San  Francisco,  appraised  at  $20,790.80." 

It  is  set  forth  in  the  petition  that  before  returning  this 


Estate  of  Le Vinson.  15 

inventory  the  executor  was  by  the  petitioners  requested 
to  cause  the  inventory  and  appraisement  to  show  in 
detail  what  was  meant  by  *'  the  interest  of  the  deceased 
in  the  partnership  of  Newman  &  Levinson/'  therein 
mentioned,  and  that  the  executor  refused  to  comply  with 
said  request.  It  is  also  set  forth  in  said  petition  that  no 
share  of  the  value  of  the  good- will  of  the  business  of  said 
partnership  or  of  the  trade*mark  mentioned  in  the  peti* 
tion  is  included  in  said  inventory. 

I  should  have  decided  this  matter  from  the  Bench  at 
the  conclusion  o£  the  oral  argument,  December  10,  1890, 
but  from  respect  to  the  desire  of  counsel  to  supplement 
their  views  by  briefs.  The  delay  in  announcing  the 
decision  of  the  Court  is  due  to  the  labor  imposed  by 
examining  the  elaborate  expositions  of  counsel  and  con* 
suiting  the  numerous  authorities  by  them  cited.  While 
the  discharge  of  this  duty  involved  labor,  it  was  also 
interesting  and  instructive,  and  it  is  to  be  hoped  that  the 
result  will  be  satisfactory  to  the  prevailing  party. 

It  is  insisted  upon  the  part  of  the  demurrants  that  by 
the  articles  of  co-partnership  the  surviving  partners 
became  debtors  of  the  estate,  and  that  the  only  relation 
here  being  that  of  debtor  and  creditor,  the  representa- 
tives of  the  deceased  partner  have  no  further  connection 
with  the  concern  except  as  creditors  ;  and  that,  upon  the 
principles  laid  down  in  all  the  authorities,  the  demurrant 
executor  has  returned  a  complete  and  perfect  inventory, 
the  omission  of  the  good-will  and  trade-mark  being  nec- 
essary under  the  terms  of  the  articles  of  co-partnership, 
which  vested  in  the  surviving  partners  such  items  to  be 
accounted  for  to  the  estate  as  a  debt,  but  not  as  an  avail- 
able asset  to  be  inserted  in  the  inventory. 

It  is  claimed  by  the  demurrants  that  Article  12  of  the 
co-partnership  agreement  transfers  in  terms  or  by  nec- 
essary implication  the  good-will  of  the  firm,  and  that  the 
articles  of  co-partnership  should  be  the  guide  for  the 
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Court,  and  that  where  they  do  not  violate  the  statute 
such  articles  may  take  its  place. 

It  is  immaterial,  with  regard  to  the  suhject  matter  of 
this  controversy,  whether  the  relation  of  the  estate  to  the 
partnership  is  that  of  owner  of  an  interest  therein  or 
that  of  creditor.  Even  if  only  a  creditor,  it  is  still  the 
duty  of  the  executor  to  return  a  correct  statement  of  the 
debt  due  the  estate  from  the  partnership. 

The  legal  proposition  here  is  simply  this  :  If  it  be  a 
thing  of  value  it  must  be  returned  in  the  inventory. 
This  is  the  law  of  this  State,  binding  upon  the  executor. 
It  is  scarcely  necessary  to  cite  the  sections  of  the  codes 
defining  the  executor's  duty  in  this  regard,  so  well  is  it 
understood,  nor  is  it  requisite  in  this  connection  to  repeat 
references  to  the  sections  fastening  the  quality  of  prop- 
erty upon  good-will  and  trade-mark.  It  is  settled  that 
these  things  are  property  and  should  be  embraced  in  the 
schedule  of  assets  in  the  inventory  and  appraisement, 
unless  there  be  an  express  agreement  for  their  exclusion. 

To  exclude  the  estate  from  a  share  in  the  value  of  the 
good-will  and  trade-mark  of  the  partnership,  there  should 
be  a  clear  provision  to  that  effect  in  the  articles  of 
agreement. 

Article  XII  of  the  agreement  of  co-partnership,  upon 
the  construction  of  which  it  is  claimed  the  decision  of 
this  controversy  must  depend,  is  as  follows  : 

"  XII. 

*'  In  the  event  of  the  death  of  one  of  the  co-partners 
the  inventory  provided  for  herein  shall  be  taken  as  ex- 
peditiously as  possible,  and  without  unnecessary  delay  ; 
the  surviving  partners,  if  requested  so  to  do,  shall  admit 
to  the  place  of  business  of  the  firm  at  least  one  person, 
selected,  designated  and  empowered  by  the  heirs  or  legal 
representatives  of  the  deceased  partner  to  represent  the 
interest  of  his  estate  in  the  co-partnership  ;  such  person, 
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so  representing  the  interest  of  the  estate  of  the  deceased 
partner,  shall  have  accorded  to  him  access  to  all  the 
hooks,  papers  and  accounts  of  the  firm,  and  may,  at  his 
election,  remain  and  continue  at  the  place  of  business 
thereof  until  all  matters  relating  to  the  interest  of  the 
deceased  partner  and  his  estate  shall  have  been  fairly 
and  satisfactorily  arranged,  and  settled  and  adjusted,  and 
the  total  amount  due  to  the  estate  of  the  deceased  part- 
ner shall  have  been  ascertained  and  determined. 

"  The  total  amount  ascertained  and  determined  to  be 
due  the  estate  of  the  deceased  partner,  on  account  of  his 
interest  in  the  co-partnership,  shall  be  paid  to  the  heirs 
or  the  legal  representatives  of  the  deceased  partner,  in 
twelve  successive  and  equal  monthly  installments,  com- 
mencing within  one  month  from  the  time  the  amount  so 
due  has  been  ascertained  and  determined  ;  for  the 
amount  of  which  installments  the  surviving  partners 
shall  execute  and  deliver  to  such  heirs  or  legal  represen- 
tatives their  promissory  notes,  payable  as  aforesaid,  with- 
out interest,  and  satisfactorily  secured  by  endorsement 
or  otherwise  ;  provided,  however,  that  the  surviving  part- 
ners shall  have  the  option  to  continue  the  said  co-part- 
nership, the  estate  of  the  deceased  partner  taking  the 
place  of  the  decedent,  on  such  terms  and  conditions  as 
may  be  agreed  upon  between  the  surviving  partners  and 
the  legal  representatives  of  the  deceased  partner,  but  it 
shall  not  be  obligatory  upon  the  surviving  partners  so  to 
do.  The  surviving  partners  and  their  successors  shall 
also  have  the  right  and  privilege  of  continuing  the  said 
business  under  the  said  designation  and  name  of  Newman 
&  Levinson." 

Before  dealing  with  this  article  specifically,  it  may  be 
well  first  to  consider  the  general  scheme  and  scope  of  the 
agreement  with  regard  to  the  right  of  a  partner  in  the 
property  of  a  partnership  after  dissolution,  inasmuch  as, 
according  to  the  code,  particular  clauses  of  a  contract  are 
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subordinate  to  its  general  intent,  and  the  whole  of  a  con- 
tract should  be  taken  together  so  as  to  give  effect  to  every 
part,  if  reasonably  practicable,  each  clause  aiding  in  the 
interpretation  of  the  other. 

Of  course,  as  counsel  for  demurrants  observes,  the  pro- 
visions of  our  statutes  as  found  in  the  codes  are  simply 
declaratory  of  the  law  as  it  existed  always  ;  they  do  not 
change  in  any  respect  the  law  as  it  was  adjudicated  before 
their  enactment,  and,  consequently,  cases  arising  under 
the  law  as  it  stood  anterior  to  the  code  may  be  appositely 
cited. 

In  the  co-partnership  contract  three  distinct  provisions 
may  be  noted  : 

1.  A  provision  regulating  the  manner  in  which  the 
partnership  property  shall  be  disposed  of  and  divided 
among  the  partners,  in  case  they  shall  be  all  living  at 
the  expiration  of  the  term  agreed  upon  for  the  continu- 
ance of  the  partnership,  and  the  partnership  be  not 
renewed  (Article  XIII) : 

•*  XIII. 

*'  At  the  time  of  the  expiration  of  said  partnership, 
under  the  terms  hereof,  if  no  new  articles  of  co-partner- 
ship have  been  agreed  upon  nor  the  present  ones  con- 
tinued in  force,  and  the  co-partnership  renewed  in  the 
manner  hereinafter  provided  for,  the  inventory  shall  be 
taken  and  appraisement  made  substantially  in  the  man- 
ner hereinbefore  provided  in  the  case  of  the  yearly  inven- 
tory ;  thereupon  the  assets  shall  be  turned  into  cash,  if 
necessary,  and  the  total  amount  of  all  the  debts  and  lia- 
bilities due  or  owing  by  the  co-partnership  to  third 
persons  shall  be  paid  ;  next  in  order,  the  surplus  capital, 
if  any,  standing  to  the  credit  of  any  partner,  with  any 
interest  due  thereon,  as  hereinbefore  provided  for,  shall 
forthwith  be  paid  to  the  partner  entitled  thereto  ;  to  meet 
such  payment  recourse  must  be  had  to  all  the  cash  of  the 
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co-partnership  remaining  on  hand  or  in  bank,  to  the 
stock  of  merchandise  on  hand,  and,  finally,  to  all  outstand- 
ing accounts,  claims  and  demands  of  the  co-partnership, 
whether  represented  by  book  accounts,  promissory  notes, 
judgments,  or  otherwise ;  then  the  interest,  as  herein- 
before provided  for,  upon  the  capital  contributed  by  the 
co-partners,  if  any  be  due  to  them,  or  any  of  them,  shall 
be  paid  ;  and  after  all  the  debts  and  liabilities,  surplus 
capital  and  interest  shall  have  been  paid  to  the  parties 
entitled  thereto,  the  residue  of  the  assets  of  the  co-part- 
nership, including  cash  on  hand  or  in  bank,  store  and 
office  fixtures,  merchandise,  outstanding  accounts,  and 
all  claims  and  demands,  of  whatsoever  kind  or  nature, 
due  or  owing  to  the  co- partnership,  shall  be  sold  to  the 
partner  who  will  make  the  highest  and  best  bid  therefor, 
and  the  proceeds  realized  from  such  sale  shall  be  applied 
in  the  first  instance  to  the  repayment  to  each  of  the  co- 
partners of  the  respective  portions  of  the  capital  origi- 
nally contributed  by  each  to  the  co-partnership,  and  if 
such  proceeds  are  not  sufficient  to  pay  to  each  partner 
the  full  sum  originally  contributed  by  him  to  the  capital 
of  the  co-partnership,  such  proceeds  shall  be  ratably 
divided  among  said  co-partners  according  to  the  amount 
of  original  capital  contributed  by  each  to  the  co-partner- 
ship ;  that  is  to  say,  each  partner  shall  receive  such  a 
percentage  of  the  proceeds  as  his  proportion  of  the  origi- 
nal capital  bears  to  the  aggregate  capital  originally  con- 
tributed to  the  co-partnership  by  all  the  members  thereof ; 
but  if  such  proceeds  exceed  in  amount  the  aggregate 
original  capital  of  the  co-partnership,  the  excess  over  and 
above  such  aggregate  capital  shall  be  considered  as  net 
profitSj  and  shall  be  divided  in  the  proportions  herein- 
before provided  for  in  case  of  profits— that  is  to  say,  the 
said  William  J.  Newman  shall  receive  seventy-five  per 
cent,  of  such  excess  ;  said  John  Levinson  twenty  per 
cent.,  and  said  Benjamin  Newman  five  per  cent." 
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II.  A  provision  as  to  what  a  partner  shall  be  limited 
to  in  case  he  breaks  the  partnership  contract— ^disrupts 
the  partnership-— before  the  expiration  of  the  term  agreed 
upon  (Article  XIV)  : 

"  XIV. 

''  Should  any  partner  desire  to  withdraw  from  the  co- 
partnership before  the  expiration  of  said  term  of  three 
years  from  said  5th  day  of  July,  1888|  he  shall  have  the 
privilege  of  doing  so  after  having  given  at  least  six  (6) 
months  notice,  in  writing,  to  each  of  his  co-partners  of 
his  desire  and  intention  to  withdraw  from  the  firm,  and 
at  the  expiration  of  said  six  months  his  connection  with 
the  firm  as  a  partner  shall  cease  and  terminate. 

'^  Should  a  dissolution  of  the  co-partnership  take  place 
within  six  months  after  the  date  of  this  written  agree- 
ment and  declaration,  by  reason  of  any  cause,  matter  or 
thing  whatsoever,  the  partner  retiring  or  withdrawing 
or  causing  the  dissolution  shall  be  deemed  to  have  for- 
feited all  his  rights  to  any  share  of  the  profits  that  have 
been,  or  might  be,  realized  by  the  firm  from  said  5th  day 
of  July,  1888,  up  to  the  date  of  such  dissolution,  and 
shall  be  entitled  only  to  a  repayment  of  his  original  con- 
tribution to  the  capital  of  the  firm  and  any  surplus  capi- 
tal actually  paid  in  by  him  (exclusive  of  surplus  capital 
arising  from  profits  left  in  the  business),  together  with 
interest  on  such  original  and  surplus  capital  at  the  rate 
of  seven  (7)  per  cent,  per  annum,  as  hereinbefore  pro- 
vided for  ;  such  repayment  to  be  made  in  six  (6)  succes- 
sive monthly  installments,  evidenced  by  promissory 
notes  or  otherwise,  as  may  be  agreed  upon. 

''  Should  a  dissolution  of  the  co-partnership  take  place 
within  two  years  from  said  5th  day  of  July,  1888,  by 
reason  of  any  cause,  matter  or  thing  whatsoever,  the 
partner  retiring  or  withdrawing  or  causing  the  dissolu- 
tion shall  be  entitled  to  his  share  of  the  net  profits  real- 
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ized  during  the  existence  of  the  co-partnership,  but  in 
all  other  respects  the  same  course  shall  be  pursued  as  in 
this  section  already  provided. 

'^  In  the  event  of  the  sudden  demise  of  one  of  the  co- 
partners who  has  any  surplus  capital  in  the  business, 
such  demise  shall  constitute  the  necessary  notice  to  the 
remaining  partners,  and  the  legal  representatives  of  said 
deceased  shall,  if  they  require  and  demand  it,  be  entitled 
to  receive  the  full  amount  of  such  surplus  capital  within 
three  (3)  months  after  such  demise." 

III.  A  provision  allowing  the  surviving  partners, 
upon  the  death  of  a  co-partner,  to  purchase  his  share  in 
the  partnership  and  to  succeed  to  the  business.  (See 
Article  XII,  supra.) 

These  three  provisions  form,  as  is  contended  by  counsel 
for  applicant,  an  intelligible,  consistent,  reasonable  and 
just  scheme  or  plan  ;  and  in  attempting  to  develop  the 
scope  of'  that  plan  this  Court  conceives  it  can  do  no  better 
than  to  adopt  the  views  verbatim  of  counsel  for  petitioners. 

What  is  that  scheme  or  plan  ? 

First — At  the  expiration  of  the  term,  if  all  the  partners 
are  alive  and  do  not  renew  the  partnership,  the  *'  assets 
shall  be  turned  into  cash,  if  necessary,"  and  certain  sums 
shall  then  be  paid  the  respective  partners.  Then  *'the 
residue  of  the  assets  of  the  partnership  *  *  *  shall 
be  sold  to  the  partner  who  will  make  the  highest  and 
best  bid  therefor,"  and  the  proceeds  shall  then  be  divided 
among  all  the  partners.  Now,  the  terms  '^  assets  "  and 
"  residue  of  the  assets  "  include  the  good-will  and  trade- 
marks. 

Counsel  for  the  surviving  partners  denies  that  these 
words  "  residue  of  the  assets  "  include  good-will  because 
of  the  next  following  words,  '^  including  cash  on  hand  or 
in  bank,  store  and  office  fixtures,  merchandise,  outstand- 
ing accounts,  and  all  claims  and  demands,"  etc.  But 
counsel   is   clearly   wrong  in   this,   for   his   contention 
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requires  the  insertion  of  the  word  "  only "  or  "  exclu- 
sively," or  an  equivalent,  after  "  including,''  or  the  change 
of  ''  including  "  to  ''  consisting  of,"  so  as  to  make  the 
passage  read  '^  the  residue  of  the  assets,  including  (only) 
or  (esccluaively)/'  or  so  as  to  substitute  ^'  consisting  of  "  in 
place  of  "  including."  But  the  word  "  including  "  does 
not  mean  "  including  only,"  or  "  including  exclusively," 
or  ''  consisting  of,"  and  there  is  no  warrant  for  making 
any  such  change  as  the  counsel  wishes.  And,  besides, 
the  **  assets "  mentioned  which  "  shall  be  turned  into 
cash  if  necessary  "  are  not  followed  by  even  such  a  word 
as  *'  including."  All  the  assets  must  be  sold  and  the  pro- 
ceeds divided.  All  the  assets  include  the  good- will  and 
trade-mark.  And  the  provision  clearly  is  that  in  case  all 
the  partners  live  till  the  end  of  the  term  of  the  partner- 
ship agreed  upon,  and  do  not  renew  the  partnership,  all 
of  them  shall  share  in  the  value  of  the  good-will  and 
trade-mark. 

This  provision  is  obviously  reasonable  and  just. 

Second — It  is  provided  (Article  XIV,  supra)  that  if  any 
partner  shall  break  the  partnership  contract — shall  break 
up,  by  withdrawal  or  otherwise,  the  partnership— before 
the  expiration  of  the  term  agreed  upon,  he  shall  forfeit 
something — ^more  if  within  the  first  six  months,  less  if 
after  six  months  and  within  the  first  two  years. 

For  this,  too,  there  is  an  obvious  reason,  the  purpose 
being  to  deter  each  co-partner  from  breaking  the  contract 
of  partnership. 

Third — We  come  finally  to  Article  XII,  upon  the 
language  of  which  the  decision  of  the  controversy  is  to 
turn. 

We  find  here  the  provision  that  upon  the  death  of  one 
of  the  co-partners  "  the  inventory  provided  for  herein 
shall  be  taken."  Whether  the  inventory  referred  to  here 
is  the  same  as  the  annual  inventory  mentioned  in  Article 
VII,  on  which  profits  are  computed,  or  a  special  un- 
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described  inventory,  is  not  perfectly  clear,  for  in  Article 
XIII  we  find  it  provided  that  an  'inventory  shall  be 
taken  and  appraisement  made  substantially  in  the 
manner  hereinbefore  provided  in  the  case  of  the  yearly 
inventory,"  language  quite  different  from  "  the  inventory 
provided  for  herein  "  in  Article  XII.  But  it  is  scarcely 
material  whether  the  words  "  the  inventory  provided  for 
herein"  mean  an  inventory  made  like  the  annual 
inventory  provided  for  in  Article  VII  or  not,  for  in 
Article  XIII  the  inventory  provided  for  is  expressly 
directed  to  be  made  up  substantially  like  the  annual 
inventory  ;  and  Article  XIII  does  provide  that  the  value 
of  the  good-will  and  trade-mark  shall  at  the  end  of  the 
term  be  divided  among  all  the  partners,  if  then  living. 
It  is  therefore  clear  that  even  if  the  words  **  inventory 
provided  for  herein  "  in  Article  XII  mean  an  inventory 
made  up  substantially  as  described  in  Article  VII,  this 
would  not  be  at  all  inconsistent  with  the  idea  that  the 
value  of  the  good-will  and  trade-mark  is  to  be  divided. 
But  while  it  is  scarcely  material  to  consider  what  is 
meant  by  the  words  "  inventory  provided  for  herein  "  in 
Article  XII,  it  is  worth  mentioning  that  there  seem  to  be 
three  species  of  inventory  provided  for  in  these  articles 
of  partnership,  viz  :  (1)  In  Article  VII  an  inventory 
made  up  in  a  manner  there  specified  and  for  the  purpose 
of  computing  annual  profits  ;  and  for  that  purpose  it 
would  be  clearly  useless  to  put  the  value  of  the  good-will 
or  trade-mark  into  the  inventory  (Stevurt  v.  Gladstone, 
Wade  Y.  Jenkins).  (2)  In  Article  XIII  an  "inventory 
*  *  *  made  substantially  in  the  manner "  described 
in  Article  VII;  and  (3)  in  Article  XII  an  "inventory 
provided  for  herein,"  that  is,  provided  for  in  Article  XII 
— an  inventory  made  up  not  in  any  specified  way,  but  in 
such  reasonable  manner  as  to  subserve  its  purpose. 

Next,  we  notice  that  the  representative  of  the  estate  of 
the  deceased  partner  is  entitled  to  be  present  until  "  the 
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total  amount  due  to  the  estate  of  the  deceased  partner 
shall  have  been  ascertained  and  determined.''  This 
indicates  that  the  surviving  partners  are  not  expected  to 
be  the  sole  judges  of  what  the  interest  of  the  estate  in  the 
partnership  shall  be,  for,  if  so,  of  what  benefit  would  it  be 
to  the  representative  of  the  deceased  to  supervise  their 
proceedings?  And  even  if  the  articles  of  partnership 
did  provide  for  the  surviving  partners  to  be  tlie  sole 
judges  in  the  matter,  such  provision  would  be  void. 
For,  on  the  contrary,  it  is  for  a  Court  of  Justice  to  decide 
what  is  the  '^  total  amount  due  to  the  estate."  See  12 
Am.  &  Eng.  Encyclo.  of  Law,  p.  305,  and  N.  1. 

Finally — ''The  total  amount  ascertained  and  deter- 
mined to  be  due  the  estate  of  the  deceased  partner  on 
account  of  his  interest  in  the  partnership  shall  be  paid  " 
to  the  estate,  and  thereupon  the  surviving  partners  shall 
succeed  to  the  property  of  the  partnership  and  "  shall 
have  the  right  and  privilege  of  continuing  the  said  busi- 
ness  under  the  said  designation  and  name  of  Newman  & 
Levinson." 

There  is  nothing  here  like  the  provision  in  Steuart  v. 
Gladstone,  10  Law.  Rep.  Ch.  Div.,626,  that  the  estate  is  to 
receive  only  "  the  sum  which  shall  appear  at  the  credit " 
of  the  deceased  partner  upon  the  books  or  upon  any 
inventory,  even  if  the  inventory  to  be  taken  is  to  be 
made  up  like  the  annual  inventory  mentioned  in  Article 
VII.  For,  even  if  the  inventory  to  be  taken  were  to  be 
made  up  like  the  annual  inventory  mentioned  in  Article 
VII  for  arriving  at  the  profits,  and  without  setting  down 
the  good-will  and  trade-mark  therein — even  such  an 
inventory  would  answer  every  purpose  in  ascertaining 
the  "  total  amount  due  to  the  estate  ; "  for,  in  any  event, 
the  good-will  and  trade-mark  would  have  to  be  taken 
into  consideration  and  valued  separately.  And,  further, 
while  there  is  no  provision  limiting  the  interest  of  the 
estate  to  the  ''  sum  which  shall  appear  at  the  credit"  of 
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the  deceased  partner  upon  any  inventory,  the  amount  to 
be  paid  to  the  estate  shall  be,  without  any  limitation, 
**  the  total  amount  ascertained  and  determined  to  be  due 
the  estate  of  the  deceased  partner  on  account  of  his 
interest  in  the  partnership  ;"  and  this  shall  be  after 
"all  matters  relating  to  the  interest  of  the  deceased 
partner  and  his  estate  shall  have  been  fairly  and  satis- 
factorily arranged,  and  settled,  and  adjusted." 

The  substance  of  Article  XII' clearly  is,  as  was  the  case 
in  Hall  v.  Barrows  and  other  cases  cited  by  counsel  for 
applicant,  that  the  surviving  partners  have  the  privilege 
of  buying  out  the  interest  of  the  decedent  at  its  actual 
value. 

Reynolds  v.  Bullock,  47  L.  J.  Ch.,  773  (decided  in  1878 
by  the  Chancery  Division  of  the  High  Court  of  Justice), 
is  a  most  valuable  decision,  rendered  after  a  full  and 
able  argument.  The  partnership  was  dissolved  by 
expiration  of  the  term  agreed  upon,  and  by  the  26th  and 
28th  clauses  of  the  partnership  deed  the  defendant  was 
entitled  to  succeed  to  the  partnership  business  and 
property,  being  bound  to  pay  the  plaintiff  the  value  of 
his  share  in  the  "  property  and  effects  "  of  the  partner- 
ship. The  plaintiff  sued  for  his  share  in  the  value  of  the 
good-will.  The  decision  is  so  pertinent  to  the  case  at 
bar  that  it  may  be  well  to  quote.     The  Court  said  : 

"  It  appears  to  me  that  the  good-will  ought  to  be  valued 
for  the  present  purpose.  It  is  a  question  of  the  contract 
of  the  parties,  arising  upon  the  26th  and  28th  clauses  of 
the  deed  of  partnership  ;  in  other  words,  it  is  a  question 
whether  good-will  comes  under  the  words  '  property  and 
effects.'  It  was  settled  by  Hall  v.  Barrows  (32  L.  J.  Rep. 
Ch.,  538,  etc.)  that  it  is  part  of  the  property  and  assets  of 
a  firm.  The  fact  in  the  present  case,  that  the  business 
was  the  defendant's  when  the  partnership  began,  seems 
to  me  material ;  the  good-will  of  the  business  at  the  end 
of  the  partnership  is  a  new  and  different  thing  from  that 
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which  existed  before.  As  to  the  other  cases  mentioned, 
I  think  that  Burfield  v.  Rouch  (31  Beav.,  241)  and  Hall 
V.  Hall  (20  Beav.,  139)  are  not  authorities  on  this  ques- 
tion. Austin  V.  BoyB  (24  Beav.,  598,  etc  ),  cited  in  Mr. 
Justice  Lindley's  book,  was  a  case  of  a  special  kind, 
which  depended  very  much  upon  the  terms  of  the 
particular  contract,  and  affords  no  assistance  for  the 
present  case.  The  view  of  Sir  William  Grant  in  Kennedy 
V.  Lee  (3  Mer.,  441),  like  other  early  cases  in  reference  to 
good-will,  is  really  inapplicable  to  the  present  law  on  the 
subject.  I  quite  agree  with  the  observations  as  to  the 
desirableness  of  making  such  things  as  these  plain  in  the 
contract ;  if  this  had  been  done  the  present  question 
would  not  have  arisen,  but  I  think  that  a  particular 
provision  was  required,  expressly  negativing  the  view 
that  the  good-will  was  to  be  deemed  part  of  the  business, 
and  stipulating  that  it  should,  at  the  expiration  of  the 
term,  belong  to  the  defendant  solely.  It  is  perhaps 
unlikely  that  the  plaintiff  would  have  accepted  such 
terms ;  at  all  events,  no  such  terms  were  made,  and 
therefore  the  good- will  must  now  be  dealt  with  as  part  of 
the  property  " 

I  consider  the  case  of  Hall  v.  Barrows  (3  N.  R.,  259)  as 
the  most  appropriate  of  all  the  cases  cited  to  the  matter 
here  in  controversy.  That  was  an  action  by  the  executors 
of  Hall  against  his  surviving  co-partners  for  a  share  in  the 
value  of  the  good-will  of  the  business  and  of  the  trade- 
marks of  the  former  firm.  By  the  partnership  articles 
the  estate  was  entitled  to  receive  from  the  surviving 
partners  the  value  of  the  share  in  the  estate  in  the 
partnership  property,  the  surviving  partner  having  the 
right  to  take  the  same  at  a  valuation  and  to  succeed  to 
the  business.  Lord  Ch.  Westbury  held  that  the  good- 
will of  the  business  ought  to  be  taken  into  account  in  the 
valuation  ;  and,  also,  that  the  exclusive  right  to  use  the 
trade-mark  was  part  of  the  property  of  the  partnership 


Estate  of  Lbvinson.  27 

and  ought  to  be  included  in  the  valuation.  While  this 
case  is  not  among  those  cited  or  adverted  to  by  counsel 
for  demurrants,  the  argument  for  surviving  partner  is 
singularly  similar  in  both  cases  and  upon  a  state  of  facts 
quite  analogous. 

(See  argument  on  page  260  and  remarks  of  Lord 
Chancellor  on  page  263,  3  N.  R.) 

Even  if  the  question  were  in  doubt  and  evenly  balanced, 
whether  the  estate  is  or  is  not  to  be  deprived  of  a  share 
of  the  good-will  and  trade-mark,  then  the  decision  must 
be  in  favor  of  the  estate. 

It  is  clear,  however,  to  the  mind  of  the  Court  that  upon 
the  death  of  one  of  the  partners  he  is  not  to  suffer  there- 
by any  forfeiture  of  his  property,  but  his  estate  is  to 
receive  his  full  and  fair  share  in  all  the  property  assets 
of  the  partnership,  not  in  any  wise  forfeiting  the  dece- 
dent's share  in  that  part  of  the  partnership  property — 
more  valuable  than  all  the  rest— *the  good- will  of  the  busi- 
ness and  the  trade- mark.  And  this  conclusion  makes  the 
partnership  contract  intelligible,  reasonable,  consistent 
and  just. 

It  follows  from  the  foregoing  that  the  demurrer  should 
be  and  it  is  overruled. 
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Estate  of  THOMAS  H.  BLYTHE,  Deceased. 

(No.  2.) 

[No.  2401.    Decided  November  39,  1890.] 

Application  for  Counsel  Fee  by  Appointee  of  Court. 


Appointment  of  Attorney  by  Court — Authority  for — Exercise 
of  the  Power — Appointee  of  Court — Compeneation  of. 


1.  The  Court  is  authorized,  in  its  discretion,  under  Section  17 18, 
C.  C.  P.,  to  appoint  a  competent  attorney  to  represent  minor  heirs 
having  no  general  guardian  in  the  county ;  heirs  and  creditors  who 
are  non-residents  of  the  State,  and  other  interested  parties  who  are 
unrepresented. 

2.  The  exercise  of  this  power  imports  no  censure  upon  the  counsel  for 
the  administrator.    It  is  assistive  and  not  obstructive. 

3.  There  is  no  absolute  standard  by  which  to  fix  the  amount  of  the 
compensation  of  the  appointee  of  the  Court.  A  small  estate  may 
entail  greater  labor  and  relatively  larger  responsibility  than  an 
estate  of  magnitude.  The  size  of  the  estate  is  a  factor,  but  not  the 
prime  factor,  in  the  question.  Each  case  must,  therefore,  depend 
upon  its  own  circumstances. 


E.  R.  Taylor,  Esq.,  for  the  application. 
Messrs.  Wm,  H.  H,  Hart,  John  H,  Boalt  and  Thomas  L 
Bergin,  for  Florence  Blythe,  contra. 

Coffey,  J. — This  is  an  application  for  compensation 
by  Dr.  Edward  R.  Taylor,  an  attorney  and  counselor  of 
this  Court,  for  legal  services  rendered  under  and  by  virtue 
of  an  order  of  appointment  made  and  entered  on  the 
31st  day  of  December,  1885. 

Applicant  accompanies  his  petition  with  a  schedule  of 
the  services  for  which  he  claims  compensation.  This 
schedule  includes  the  services  in  and  about  the  trial  of 
the  contest  of  heirship  in  the  matter  entitled  "  Florence 
Blythe  versus  Abbie  Ayres  and  others." 

For  the  purpose  of  this  decision,  and  without  prejudice, 
the  Court  declines  to  consider  and  discards  so  much  of 
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the  said  schedule  as  embraces  the  trial  of  said  action  or 
contest  of  heirship. 

Apart  from  these  items,  comprehending  the  trial  of 
the  action  from  and  including  July  15,  1889,  to  and  in- 
cluding June  27,  1890,  the  Court  is  clearly  of  opinion 
that  the  petition  is  meritorious. 

The  petitioner  has  been  active  and  diligent  under  said 
appointment  and  has  been  of  great  service  to  the  said 
estate  in  the  matter  of  the  conservation  of  its  assets,  and 
has  also  been  of  service  to  the  Court  in  enabling  it  to 
reach  correct  conclusions  in  many  difficult  matters  com- 
ing before  it  during  the  administration  of  said  estate. 
A  very  considerable  part  of  said  services  has  been  ren- 
dered under  the  eye  of  the  Court,  and  some  of  them  by 
its  specific  direction. 

The  appointment  was  conferred  of  the  Court's  own 
motion,  and  without  the  petitioner's  precognition  or 
through  any  solicitation  or  suggestion,  but  by  reason  of 
the  necessities  of  the  situation,  of  the  peculiar  position  of 
the  estate,  and  of  the  eminent  fitness  of  the  petitioner  for 
the  trust. 

The  reasons  which  prompted  the  Court  to  make  the 
appointment  in  the  first  instance  have  been  justified  by 
the  results  to  the  estate. 

The  authority  for  the  action  of  the  Court  is  found  in 
the  statute,  Section  1718,  C.  C.  P.,  and  I  am  of  opinion 
that  the  necessity  for  the  continuation  of  the  appoint- 
ment lasted  until  the  determination  of  the  question  of 
heirship— that  is,  as  to  matters  of  probate  administration 
— but  not  longer. 

The  objections  to  the  application  are  all  and  severally 
overruled,  and  an  exception  noted  in  behalf  of  objectors. 

I  have  no  doubt  of  the  power  of  the  Court  in  the 
premises.  As  to  the  prudence  with  which  it  has  been 
exercised  in  the  particular  case,  there  can  be  no  question 
when  we  consider  the  resultant  advantage  to  the  estate 
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of  the  labors  of  the  appointed  attorney  ;  and  this  may  be 
intimated  with  due  credit  to  the  administrator  and  his 
employed  counsel. 

One  or  two  instances  suffice  to  show  that,  notwith- 
standing the  fact  that  the  administrator  was  represented 
by  counsel  of  approved  ability,  the  estate  was  benefited 
by  the  efforts  of  the  petitioner.  In  the  case  of  the  so- 
called  "  Mexican  Assets  "  a  strenuous  endeavor  was  made 
to  obtain  large  appropriations,  in  addition  to  those  already 
made,  for  the  purpose  of  carrying  on  a  scheme  begun  in 
the  lifetime  of  decedent,  which  endeavor  was  sturdily 
and  successfully  resisted  by  the  appointee  of  the  Court. 
The  good  faith  of  the  administrator  and  his  counsel  was 
not  questioned,  but  the  propriety,  policy  and  legality  of 
continuing  the  adventure  begun  by  the  decedent  was 
stoutly  opposed  by  the  petitioner,  and  his  view  finally 
prevailed. 

The  Court  does  not  hesitate  to  declare  that  the  present 
prosperous  condition  of  the  property  of  the  estate  was 
largely  due  to  the  result  of  that  contention,  in  which  the 
petitioner  labored  almost  unaided,  and  in  which  the 
counsel  now  opposing  his  application  lent  no  assistance, 
but  to  which,  as  the  Court  understood,  and  still  under- 
stands, he  was  adverse,  as  were  almost  all  of  the  counsel 
for  the  so-called  ''collateral"  claimants. 

In  the  matter  of  the  application  of  the  administrator 
to  participate  in  the  contest  as  to  heirship,  under  Section 
1664,  C.  C.  P.,  which  application  was  urged  from  a  sense 
of  duty  and  obligation  by  the  counsel  for  the  late  admin- 
istrator, the  appointee  of  the  Court  maintained  success- 
fully the  proposition  that  the  administrator  had  no  interest 
in  the  litigation  which  demanded  or  justified  his  partici- 
pation therein,  and  the  Court  so  held,  and  was  sustained 
by  the  tribunal  of  review,  the  petitioner  herein  acting 
in  these  proceedings  by  special  direction  of  this  Court. 

These  are  two  notable  instances  of  the  prudence  with 
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which  the  Court  acted  in  pursuance  of  the  power  con- 
ferred by  Section  1718,  C.  C.  P. 

It  may  be  seen  from  these  two  cases,  and  from  many 
other  instances,  that  the  labors  of  the  appointed  attor- 
ney were  of  service  to  the  estate  and  necessarily  to  the 
client  of  counsel  now  objecting  to  his  petition  for  com- 
pensation. 

His  appointment  w^as  not  antagonistic  to  the  employ- 
ment by  the  administrator  of  counsel,  nor  intended  to 
interfere  therewith,  nor  to  harass,  obstruct  or  embarrass 
that  counsel,  but  directly  in  conformity  with  the  provi- 
sion of  the  Code  of  Civil  Procedure  which  conferred  a 
discretionary  power  upon  this  Court. 

The  exercise  of  this  power  imports  no  censure  upon 
the  counsel  for  the  administrator.  It  is  rather  to  his 
advantage  than  detriment.  It  is  assistive  and  not  ob- 
structive. It  is  idle  to  say  he  stands  in  no  need  of 
assistance.  The  law  has  declared  that  the  Court  may,  in 
its  discretion,  appoint  a  competent  attorney-at-law  to 
represent  certain  classes  of  persons,  such  as  are  embraced 
within  the  order  of  appointment  herein.  But  the  Court 
does  not  infer,  from  the  opposition  here  made,  that  it 
proceeds  from  the  administrator.  He  has  no  cause  of 
quarrel  with  the  act  of  appointment,  nor  can  any  one 
else  assume  such  a  cause  for  him. 

The  principle  upon  which  this  petition  stands  was  de- 
termined in  this  Court  in  this  estate  January  6,  1885, 
and  the  Court  perceives  no  change  in  the  circumstances 
to  authorize  an  abandonment  of  the  position  then  taken. 

With  respect  to  the  amount  of  allowance,  it  is  more 
difficult  to  decide.  Opinions  differ  so  widely  that  it  is 
rare  to  find  an  award  of  the  Court  satisfactory  to  any, 
much  less  to  all  parties,  and  seldom  can  the  Court  feel 
entirely  assured  that  it  has  fixed  a  fee  that  is  exactly 
equivalent  to  the  service  rendered.  It  is,  perhaps,  the 
least  welcome  of  the  incidental  duties  of  the  Court,  to 
gauge  the  value  of  the  services  of  counsel. 
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There  is  no  absolute  standard,  and  each  case  must  de- 
pend upon  the  uncertain  measure  applied  by  the  Court, 
which  is  apt  to  err  either  way  in  its  estimate. 

One  counsel  says  a  larjz^e  estate  must  pay  a  large  fee. 
Not  so,  necessarily.  A  small  estate  may  entail  greater 
labor  and  relatively  larger  responsibility  than  an  estate 
of  magnitude.  The  size  of  the  estate  is  a  factor,  but  not 
the  prime  factor,  in  the  question. 

An  estate  of  comparatively  small  value  may  be  more 
complex  in  character  than  one  of  much  greater  pecu- 
niary importance. 

The  value  and  character  of  the  estate  are  essential  ele- 
ments in  considering  the  amount  of  counsel's  compensa- 
tion. 

In  the  case  here  the  estate  is  of  unusual  magnitude, 
appraised  at  several  millions  of  dollars ;  diversified  in 
quality  (although  much  simplified  since  the  removal  of 
several  excrescences  that  originally  menaced  its  sol- 
vency), and  has  given  rise  to  many  important  and  deli- 
cate if  not  novel  questions,  the  intelligent  discussion  and 
correct  determination  of  which  were  of  vital  consequence 
to  the  inheritance. 

In  these  discussions  the  assistance  of  the  appointed 
attorney  was  of  great  advantage  to  the  estate,  especially 
so  where  he  differed  from  the  attorney  for  the  adminis- 
trator, and  where  the  Court  had  the  right  to  be  aided  by 
counsel  of  its  own  selection  under  the  statute. 

Of  course  the  principal  share  of  the  burden  of  labor 
and  responsibility  throughout  the  administration  was 
borne  by  the  administrator's  attorney,  and  the  fact  that 
in  many  important  matters  the  appointed  counsel  for  the 
heirs  differed  from  him,  and  that  the  Court  agreed  with 
the  latter,  by  no  means  detracts  from  the  just  claims  of 
the  former. 

The  period  covered  by  the  schedule  annexed  to  the 
petition   here  is  about  five  years,  and   comprehends  a 
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great  variety  of  matters  coming  strictly  within  the  pro- 
bate administration  of  the  estate,  and  many  other  mat- 
ters attended  to  by  the  Court's  own  order,  in  the  interest 
of  the  estate. 

For  all  of  these  services  the  petitioner  is  entitled  to  a 
reasonable  compensation  to  be  paid  out  of  the  estate. 
He  has  already  received  by  order  of  the  Court  the  sum 
of  $7,500  on  account.  A  further  sum  of  f7,600  is,  in  my 
judgment,  a  fair  allowance,  and  such  amount  is  allowed 
and  ordered  to  be  paid. 


Estate  of  EDWARD  FORD,  Deceased. 

[No.  4234.    Decided  March  ao,  1890.] 

Application  to  Take  Certain  Property  out  of  Admin- 
istration as  not  Belonging  to  the  Estate. 


Account  of  Administrator  —  Estoppel  —  Trust — Haw  Created 
and  Proven. 


1.  An  administrator  who  accounts  for  money  as  the  property  of  the 
estate  of  his  intestate  cannot  afterwards  be  heard  to  say  that  it 
was  held  by  another  in  trust  for  certain  of  the  heirs,  and  that  he 
collected  it  under  a  power  of  attorney  for  them. 

2.  An  express  trust  in  realty  can  only  be  created  by  a  writing  contain- 
ing language  appropriate  for  that  purpose.    (Section  852,  C.  C.) 


Louis  G.  Starke  was  appointed  administrator  of  the 
above  named  estate  on  July  1,  1885.  On  September  10, 
1886,  his  letters  were  revoked,  and  E.  J.  Le Breton  was 
appointed  administrator.  The  account  mentioned  in 
the  opinion  was  filed  by  the  former  administrator  on 
January  4,  1887,  and  was  settled  on  February  15,  1887. 
The  power  of  attorney  referred  to  in  the  opinion  was 
executed  on  February  12,  1885,  and  the  application  here 
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decided  was  made  by  the  former  administrator  on  behalf 
of  the  heirs  represented  by  him  under  this  power  of 
attorney. 

Edward  P.  ColCy  Esq.,  for  Louis  G.  Starke,  former 
administrator,  and  for  heirs  represented  by  him. 

Horace  0.  Platte  Esq.,  for  E.  J.  LeBreton,  administrator. 

CoppEY,  J. — ^This  is  practically  a  motion  of  the  late 
administrator  to  disclaim  what  he  has  done  as  an  admin- 
istrator, and  yet  hold,  under  a  power  of  attorney,  what 
money  he  has  collected  by  virtue  of  such  administrator- 
ship. His  final  account,  as  settled  by  this  Court,  shows 
that  he  has  collected  for  this  estate  the  following  : 


Cash  from  W.  H.  Hart $800 

••       *•    Jno.  H.  Wise 700 

Suit  of  Starke  v.  McDeviti 350 

Total $1,850 

This  account  also  shows  that  this  administrator  had 
charged  against  this  fund  the  expenses  of  this  adminis- 
tration, including  a  large  attorney's  fee  and  his  own  fees. 

On  February  1, 1886,  over  a  year  before  the  filing  of 
this  account,  this  Court  made  an  order  authorizing  this 
administrator  to  compromise  a  claim  of  this  estate  against 
the  estate  of  TuUy  R.  Wise,  deceased.  This  order  was 
based  upon  a  petition  of  this  administrator,  wherein  he 
made  the  following  statement  : 

"  That  petitioner  claims  the  property  as  belonging  to 
the  estate  of  Edward  Ford,  or  the  value  thereof  ;  that 
both  said  Ford  and  said  TuUy  R.  Wise  are  dead,  and 
there  is  no  writing  existing  and*  made  between  said  Ford 
and  said  Wise  in  reference  to  said  property  except  the 
deed  of  conveyance  in  fee  made  July  22,  1880.     *     *     * 

"  That  the  estate  of  TuUy  R.  Wise  is  ready  and  willing 
to  pay  your  petitioner  the  sum  of  seven  hundred  and 
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fifty  dollars  in  satisfaction  of  his  claim  to  the  said  land." 

It  will  be  noticed  that  this  deed,  dated  July  22,  1880, 
now  offered  in  evidence  to  support  the  present  theory  of 
this  administration,  viz.,  that  this  property,  or  its  value, 
does  not  belong  to  this  estate,  was  known  to  this  admin- 
istrator when  he  was  claiming  that  this  property,  or  its 
value,  did  belong  to  this  estate.  It  was  the  item  of  $700, 
received  from  John  H.  Wise,  in  the  final  account,  that 
was  obtained  for  this  estate  by  the  above  mentioned 
petition. 

If  the  representatives  of  the  estate  of  Tully  R.  Wise 
claimed  this  property  in  trust  for  Edward  Ford's  wife  and 
children,  it  was  not  necessary  to  obtain  from  this  Court 
an  order  allowing  them  to  pay  this  money  over  to  said 
administrator,  this  Court  had  no  jurisdiction  to  make  the 
order,  and  the  receipt  of  this  administrator  for  said  money 
would  have  been  worthless  to  these  representatives.  His 
receipt  as  attorney  in  fact  would  not  go  far  enough,  as  he 
has  power  of  attorney  from  only  a  part  of  the  children 
and  none  from  the  wife  or  son  in  London. 

What  proof  is  there  as  to  the  trust  ?  There  is  no  writ- 
ten declaration  of  trust. 

Maurice  Casey,  formerly  a  clerk  of  Tully  R.  Wise, 
testifies  that  Mr.  Wise  told  him  that  Mr.  Ford  had  told 
him  (Wise)  that  he  wanted  to  convey  to  him  all  his 
property  in  trust  for  his  wife  and  children.  He  also 
testified  that  he  drew  a  deed  and  a  bill  of  sale  from  Ford 
to  Wise,  but  put  in  them  nothing  as  to  the  trust.  The 
bill  of  sale  is  not  produced.  The  deed  is  offered  in  evi- 
dence, but  was  never  put  on  record. 

The  only  other  proof  of  trust  is  found  in  two  copies  of 
letters  from  Tully  R.  Wise  to  Edward  Ford,  son  of  the 
deceased,  the  present  executor,  in  London.  This  copy  of 
the  letter  exempts  the  '^  McDevitt  judgment "  and  **  one 
lot''  from  the  trust  (see  letter  of  July  31, 1881).     This 
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lot  of  land  is  the  only  one  he  really  owned  (see  letter  of 
October  1,  1880). 

The  final  account  shows  that  $350  was  obtained  from 
the  McDevitt  judgment  and  $700  from  the  Wise  estate 
for  this  "  one  lot/*  or  $1,050  that  was  not  included  in 
this  trust. 

The  rest  of  the  estate  is  the  item  of  $800  obtained 
from  W.  H.  Hart.  What  proof  is  there  that  it  was  in- 
cluded in  the  trust  ?  The  administrator  did  not  so  regard 
it  when  he  collected  it  nor  when  he  accounted  for  it. 

So  much  as  to  the  facts. 

There  could  have  been  no  trust  created  as  to  the 
realty,  as  it  was  not  reduced  to  writing,  nor  was  it  a 
resulting  trust  (852,  853,  Civil  Code).  The  letter  of  July 
31st  disclaims  any  trust  as  to  the  judgment. 

If  there  had  been  any  trust  as  to  the  money  derived 
from  Hart,  there  should  have  been  a  new  trustee  appointed 
when  Tully  R.  Wise  died  (2281,  2287,  Civil  Code).  The 
administrator  had  no  right  to  it  if  it  was  trust  property. 

There  is  no  proof  before  the  Court  establishing  this 
trust.  The  deed  proves  nothing  by  itself.  When  read 
in  connection  with  the  July  letter,  it  means  still  less.  As 
a  legal  document  it  created  no  trust.  The  property 
thereby  conveyed  either  vested  in  Wise  or  remained  in 
Ford.  If  the  desire  was  thereby  to  create  a  trust  only,  it 
was  a  failure.  The  money  by  Wise's  estate  was  therefore 
paid  to  Ford's  estate,  to  which  it  belonged. 

The  Hart  and  McDevitt  items  have  been  sufficiently 
discussed.  The  application  for  an  order  that  this  admin- 
istrator pay  over  to  certain  heirs  the  money  collected 
from  this  estate  and  accounted  for  as  belonging  to  this 
estate  is  denied. 
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Estate  of  MARY  HEROLD,  Deceased. 

[No.  1 1 ,096.    Decided  Augntt  14,  1891.] 

Applications     for    Letters    of    Administration     by 

Ghnardians  of  Minor  Children  and  by 

Public  Administrator. 


Letters  of  AdminMratian — Who  Entitled  to — Priority  of 
Right  as  between  Quardians  of  Minor  Children  and  Public  Ad- 
minietrator. 


1.  Administration  of  the  estate  of  a  person  djdng  intestate  must  be 
granted  to  some  one  or  more  of  the  persons  mentioned  in  Section 
I3^»  C.  C.  P.,  in  the  oxder  therein  named,  to  wit :  first,  to  the  sur- 
viving hnsband  or  wife,  or  some  competent  person  whom  he  or  she 
may  request  to  have  appointed ;  second,  to  the  children ;  and, 
eighth,  to  the  Public  Administrator. 

2.  Persons  under  the  age  of  majority  are  not  competent  to  serve  as  ad- 
ministrators (Section  1369,  C.  C.  P.),  but,  if  any  person  entitled  to 
administration  is  a  minor,  letters  must  be  granted  to  his  or  her 
guardian  (Section  1368,  C.  C.  P.) 

3.  By  Section  1368,  C.  C.  P.,  minors  entitled  to  administration  are 
placed  on  an  equality  with  persons  of  full  age,  except  that  the  let- 
ters must  not  be  issued  to  them  directly,  but  to  their  guardians  for 
them. 

4.  A  minor  may  enforce  his  rights,  by  legal  proceedings  in  the  same 
manner  as  a  person  of  full  age,  except  that  a  guardian  must  con- 
duct the  same  (Section  42,  Civil  Code);  and  under  Section  1769,  C. 
C.  P.,  it  is  the  duty  of  the  guardian  to  appear  for  and  represent  his 
ward  in  all  legal  proceedings,  unless  another  person  be  appointed 
for  that  purpose. 

5.  The  right  of  minor  children  (their  fiEither  being  dead)  to  letters  of 
administration  on  the  estate  of  their  mother,  comes  into  being  at 
the  moment  of  her  death,  and  not  at  the  time  their  guardian  is 
appointed. 

6.  There  being  no  surviving  husband  or  wife,  the  guardian  of  minor 
children  occupies  the  same  position  and  has  the  same  right  as  the 
nominee  of  a  surviving  husband  or  wife  would  have,  if  there  were 
one,  the  only  difference  being  that  the  nominee  of  the  minors  (the 
guardian)  is  selected  and  appointed  by  the  Court,  instead  of  by 
themselves. 
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7.  The  Public  Admiiiist»tor  hat  no  priority  oyer  the  giumyAii  of 
minor  children  (aee  Sections  13^,  1368  and  1736,  C.  C  P.),  and  if 
letters  were  granted  to  the  Public  Administrator,  the  children, 
through  their  guardian,  would  have  the  right  to  haye  the  same 
revoked,  under  section  1383,  C.  C.  P. 

8.  The  filing  of  a  petition  for  letters  of  administration  by  the  Public 
Administrator,  before  the  filing  of  a  similar  petition  by  the  guardians 
of  minor  children,  does  not  give  the  Public  Administrator  any  supe- 
rior right  to  letters.  The  Court  must  hear  the  two  petitions 
together  (Section  1374,  C.  C.  P.)t  ^nd  grant  letters  to  the  party  best 
entitled  thereto  (Section  1375,  C.  C  P.)  The  provirion  in  Section  1375, 
that  letters  must  be  granted  to  the  party  *'  best  entitled  thereto," 
has  reference  to  the  order  in  which  the  parties  are  entitled  under 
Section  1365,  C.  C.  P.,  and  not  to  the  priority  of  filing  the  petition. 


Where  applicants  claim  under  different  classes,  the  law  at  the  time 
of  the  hearing  is  to  govern ;  so,  a  perton  may  be  entitled  to  letters 
at  the  time  of  filing  his  petition,  under  the  first  class,  and  yet,  at 
the  time  of  hearing,  the  statute  may  be  so  changed  that  he  will  be 
in  the  second  class,  and  a  person  who  was  in  the  fifth  class  might, 
by  such  change,  then  be  in  the  first  class. 


Mary  Herold  died  intestate  on  June  20,  1891.  Her 
husband  had  died  before  her.  She  left  her  surviving  a 
number  of  minor  children,  who  were  her  sole  heirs  at 
law.  On  June  23,  1891,  John  D.  Feldmann  and  Conrad 
Viereckt  filed  their  petition  for  letters  of  guardianship  of 
the  persons  and  estates  o£  the  minor  children.  They 
were  appointed  such  guardians,  and  letters  of  guardian- 
ship issued  to  them  on  July  1, 1891,  and  on  July  3, 1891, 
filed  a  petition  for  letters  of  administration  on  the  estate 
of  the  deceased  mother.  On  June  29,  1891,  A.  C.  Freese, 
Public  Administrator  of  the  City  and  County  of  San 
Francisco,  filed  a  petition  for  letters  of  administration  on 
the  estate  of  the  above  named  decedent. 

The  petitions  of  the  guardians  and  of  the  Public 
Administrator  were  heard  together  on  August  3,  1891. 

George  W.  HuperSf  Esq.,  for  the  guardians. 

J.  D.  SuUivan^  Esq.,  for  the  Public  Administrator. 
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Coffey,  J<— The  guardians  claim  the  right  to  letters 
of  administration  under  the  express  provisions  of  Sections 
1365  and  1368,  C.  O.  P. 

The  Public  Administrator  claims  the  right  to  letters  of 
administration  by  reason  of  having  filed  his  petition 
therefor  before  a  guardian  for  the  minor  children  of 
deceased  could  be  appointed,  and  bases  his  claim  ex- 
clusively upon  the  decision  of  this  Court  in  the  matter  of 
the  Estate  of  Charles  J.  Vane,  deceased,  No.  10,416. 

Decedent  left  three  minor  children  as  her  next  of  kin 
and  heirs  at  law. 

Section  1365,  C.  C.  P.,  provides  that  "  Administration 
of  the  estate  of  a  person  dying  intestate  must  be  granted 
to  some  one  or  more  of  the  persons  hereinafter  men- 
tioned, and  they  are  respectively  entitled  thereto  in  the 
following  order  : 

"  2.     The  children. 

"  8.     The  Public  Administrator." 

The  law  provides  (Section  1368,  C.  C.  P.)  that,  if  the 
persons  entitled  to  letters  of  administration  are  minors, 
letters  must  be  granted  to  their  guardian,  thus  securing 
the  rights  of  minors  through  their  guardian,  and  placing 
them  in  all  other  respects  on  the  same  footing  as  majors. 
If  the  children  in  this  case  had  been  of  age  the  Public 
Administrator  would  undoubtedly  concede  that  they 
were  entitled  to  letters.  As  the  statute  (Section  1368) 
places  minors  on  an  equality  with  persons  of  full  age, 
except  that  the  letters  must  not  be  issued  to  them 
directly,  but  to  their  guardian  for  them,  I  fail  to  see  by 
what  authority  they  can  be  deprived  of  this  right.  Their 
right  to  letters  came  into  being  at  the  moment  of  their 
mother's  death,  and  not  at  the  time  their  guardian  was 
appointed,  the  latter  merely  acting  in  their  place  and 
stead,  and  the  same  has  not  been  waived  or  lost  by  them. 

Section  42  of  the  Civil  Code  provides  that  a  minor 
may  enforce  his  rights  by  civil  action  or  other  legal  pro- 
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ceedings  in  the  same  manner  as  a  person  of  full  age, 
except  that  a  guardian  must  conduct  the  same ;  and 
Section  1769,  G.  C.  P.,  requires  the  guardian  to  appear 
for  and  represent  his  ward  in  all  legal  proceedings. 

Estate  of  Fane,  cited  by  counsel  for  Public  Adminis- 
trator, is  not  applicable  to  this  case  for  the  reason  that 
the  facts  are  entirely  different.  In  that  case  both 
petitioners  claimed  letters  under  Subdivision  8  of  Section 
1365,  while  in  this  case  one  claims  under  Subdivision  2 
and  the  other  under  Subdivision  8.  At  the  moment  that 
Vane  died  the  Public  Administrator,  which  office  was 
then  filled  by  Mr.  Pennie,  became  entitled  to  letters  of 
administration.  The  hearing  of  Pennie's  petition  was 
set  for  December  29,  1890,  and  notice  thereof  given 
during  his  term  of  office.  The  petition  of  Mr.  Freese 
was  not  filed  until  January  19,  1891,  and  the  hearing 
thereon  set  for  January  30th — more  than  one  month  after 
the  day  set  for  the  hearing  of  Pennie's  petition.  In  that 
case  there  was  no  question  but  what  Mr.  Pennie  was  at 
one  time  entitled  to  letters,  but  the  contention  was  that 
he  had  lost  that  right  by  reason  of  the  expiration  of  his 
term  of  office.  The  Court  held  that  Pennie's  right  was 
not  lost  by  reason  of  the  expiration  of  his  term  of  office. 

Mr.  Freese  does  not  claim  in  this  case  to  have  suc- 
ceeded to  the  rights  of  the  children,  but  claims  in 
opposition  thereto  ;  while  in  the  Vane  case  he  claimed  to 
have  succeeded  Pennie  in  his  right  to  letters.  Whatever 
right  to  letters  the  children  or  their  guardians  and 
Freese  may  have  in  this  case  arose  at  the  same  time, 
and  not,  as  in  the  Vane  case,  those  of  Pennie  at  the 
moment  of  Vane's  death,  and  those  of  Freese,  if  any  he 
had,  at  the  time  he  assumed  the  office  of  Public  Admin- 
istrator ;  and  upon  this  latter  ground  the  case  was  doubt- 
less decided,  and  not  upon  the  ground  that  one  petition 
was  filed  before  the  other. 

The  mere  fact  that  in  the  present  case  the   Public 
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Administrator  filed  the  first  petition  does  not  give  him  a 
better  right  than  the  guardians  of  the  minor  children  of 
the  deceased,  whose  petition  was  filed  a  few  days  later. 
The  statute  nowhere  provides  for  or  recognizes  any 
superior  right  for  any  such  reason  (see  Estate  McKinnon,^ 
64  Cal.y  227,  where  letters  were  granted  on  the  last  petition 
filed),  but,  on  the  contrary,  provides  that  ^'  the  Court  must 
hear  the  two  petitions  together''  (Section  1374),  and  on 
the  hearing  ''  order  the  issuing  of  letters  of  administra* 
tion  to  the  party  beet  entitled  thereto  "  (Section  1376). 

What  occasion  would  there  be  for  hearing  both  petitions 
together  and  issuing  letters  to  the  party  best  entitled 
thereto,  if  the  first  petitioner  is  entitled  to  letters  from 
the  mere  fact  of  having  filed  such  first  petition  ?  Where 
the  applicants  claim  under  different  classes,  as  in  this 
case,  the  law  at  the  time  of  hearing  is  to  govern,  so  that  a 
person  may  be  entitled  to  letters  at  the  time  of  filing  his 
petition  under  the  first  class,  yet  at  the  time  of  hearing 
the  statute  may  be  so  changed  that  he  will  be  in  the 
second  class,  and  letters  accordingly  awarded  to  some 
other  person  who  might  happen  to  be  changed  from  the 
fifth  to  the  first  class  by  such  change  in  the  statute* 
This  was  decided  in  the  Estate  of  Cotter^  Myrick's  Pro. 
Rep.,  179,  where  the  nominee  of  the  widow  claimed  that 
the  right  to  administer  was  vested  at  the  date  of  the 
application,  and  could  not  be  affected  by  any  change  in 
the  law  in  that  respect. 

This  is  the  contention  of  the  Public  Administrator  in 
this  case.  The  Court  there  held  that  the  law  at  the  time 
of  hearing  was  the  rule  to  be  followed. 

Suppose  in  this  case  that  the  guardians  had  filed  their 
petition  for  letters  of  administration  at  the  same  time 
that  they  filed  their  petition  for  letters  of  guardianship 
(June  23d),  as  they  might  have  done,  as  any  one  has  the 
right  to  apply  for  letters,  their  rights  being  considered 
by  the  Court  at  the  hearing,  at  which  time  they  would 
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show  that  they  had  been  appointed  guardians.  Accord- 
ing to  the  claim  of  counsel  they  would  then  be  entitled 
to  letters,  as  the  Public  Administrator's  petition  was  not 
filed  until  June  29th.  The  course  of  procedure  adopted 
by  petitioners  (guardians),  whether  applying  before  or 
after  their  appointment,  surely  cannot  give  or  deprive  a 
person  of  the  right  to  letters. 

If  the  claim  of  the  Public  Administrator  that  the  right 
of  guardians  to  letters  comes  into  being  at  the  time  of 
their  appointment  as  such,  and  that  the  rights  of  their 
wards  for  whom  they  apply  cannot  be  considered,  be 
sound  and  carried  out,  it  will  lead  to  this  strange  incon- 
sistency in  the  law.  Subdivision  1,  of  Section  1366, 
provides  for  and  directs  the  appointment  as  administrator 
of  some  person  whom  the  surviving  husband  or  wife  may 
request  to  have  appointed ;  Section  1379  authorizes  the 
appointment  of  a  competent  person  at  the  request  of 
the  person  entitled  to  letters,  and  Section  1368  that  letters 
must  be  granted  to  the  guardian  of  the  person  entitled 
where  such  person  is  a  minor  ;  yet  in  none  of  these  cases 
could  these  express  and  mandatory  provisions  of  the 
statute  be  enforced,  because  the  right  of  such  persons 
wojald  only  commence  at  the  date  of  their  nomination  or 
appointment,  at  which  time  the  Public  Administrator's 
right  to  letters  will  have  already  "  vested  "  as  against 
such  nominee  or  appointee.  That  this  was  not  the  in- 
tention of  the  law  is  too  clear  for  argument.  The  guar- 
dians in  this  case  occupy  the  same  position  and  have  the 
same  right  as  the  nominee  of  a  surviving  husband  or 
wife  or  other  party  entitled,  the  only  difference  being 
that  their  nominee  is  selected  and  appointed  by  the  Court 
instead  of  by  themselves. 

That  the  Public  Administrator  should  not  have  priority 
over  the  children  or  their  guardian  is  evident  from  Sec- 
tions 1366  and  1368,  already  cited,  as  also  by  Section 
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1726,  G.  C.  P.,  which   specifies  what  estates  are  to  be 
administered  by  public  administrators,  namely  : 

1.  Estates  for  which  no  administrators  are  appointed, 
and  which  in  consequence  thereof  are  being  wasted,  un- 
cared  for,  or  lost. 

2.  Estates  of  decedents  Jiaving  no  known  heirs. 

3.  Estates  ordered  into  his  hands  by  the  Court. 

4.  Estates  upon  which  letters  of  administration  have 
been  issued  to  him  by  the  Court. 

In  this  case  there  is  a  special  administrator,  and  the 
estate  is  being  cared  for,  and  not  being  wasted  or  lost, 
nor  has  the  estate  been  ordered  into  his  hands  or  letters 
of  administration  issued  to  him  by  the  Court,  and  there 
are  known  tieirs  of  the  decedent 

Should  letters  be  granted  to  the  Public  Administrator 
in  this  case,  the  children  will  have  the  right  to  have  the 
same  revoked  under  Section  1383,  C.  C.  P.,  through  their 
guardian  (Section  42,  C.  C),  so  that  it  would  be  a  useless 
and  unnecessarily  expensive  proceeding  to  have  an 
administrator  appointed  who  could  immediately  be 
removed. 

Feldmann  and  Viereckt,  the  guardians  of  the  minor 
children  of  deceased,  and  the  sole  heirs  of  her  estate,  are 
clearly  entitled  to  letters  of  administration,  and  their 
petition  should  be  granted,  and  that  of  the  Public  Ad- 
ministrator be  denied;  and  it  is  so  ordered. 
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Estate  of  EMMA  CARLSON,  Deceased. 

[No.  8800.    Decided  October  8,  1891.] 

Applications     for    Letters    of    Administration    hy 
Executor  of  Executor   and   by   Public 

Administrator. 


Letters  of  Administration  —  Who  Entitled  to,   as  Between 
Executor  of  Executor  and  Public  Administrator — Laches. 


I .  No  ezecntor  of  an  ezecator  is,  as  such,  entitled  to  administer  on  the 
estate  of  the  first  testator.    (Section  1353,  C.  C.  P.) 

3.  Upon  the  death  of  the  sole  ezecntor  of  a  last  will,  Section  1365^ 
C.  C.  P.,  applies  to  the  case,  and  letters  of  administration,  with  the 
will  annexed,  of  the  estate  of  the  testator,  left  unadministered, 
must  be  granted  as  designated  and  provided  for  in  that  section. 

(Sections  1350  and  1353,  C.  C.  P.) 

• 

3.    Where  an  executor  died  pending  administration,  and  his  executor 

waited  until  seven  months  after  his  death  before  applying  for  letters 
of  administration,  with  the  will  annexed,  on  the  estate  of  the  first 
testator,  and  the  Public  Administrator  filed  a  counter  petition  four 
days  later,  and  where  it  does  not  appear  that  the  Public  Adminis- 
trator was  ever  notified  of  the  death  of  the  executor  of  the  first 
testator,  the  contention  of  the  first  applicant  that  the  Public 
Administrator  had  waived  his  right  to  letters,  if  any  he  ever  had, 
by  his  laches,  is  untenable. 


Messrs.  Julian  Pinto  and  L.  Englander,  for  petitioner 
Otto  Carlson. 

/.  D.  Sullivan,  Esq.,  for  A.  C.  Freese,  Public  Adminis- 
trator. 

CoFFET,  J. — ^The  record  in  this  matter  shows  that 
Emma  Carlson  died  testate  in  this  city  and  county  on 
the  20th  day  of  July,  1889,  devising  all  her  estate  to 
John  Carlson,  her  surviving  husband,  who  was  in  the 
will  nominated  and  appointed  the  executor  thereof  ;  that 
on  the  second  day  of  September,  1889,  the  will  of  Emma 
Carlson,  deceased,  was  admitted  to  probate  by  the  above 
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named  Court,  and  letters  testamentary  were  duly  issued 
to  said  John  Carlson  ;  that  on  the  6th  day  of  December, 
A.  D.  1890,  said  John  Carlson  died  testate  at  said  city 
and  county,  and  by  the  provisions  of  his  will  his  brother 
Otto,  the  first  petitioner  herein,  is  the  devisee  of  his 
estate,  and  that  said  John  Carlson  died  before  complet- 
ing the  administration  of  said  estate  of  Emma  Carlson, 
deceased  ;  that  on  the  7th  day  pf  July,  1891,  and  after 
said  estate  of  Emma  Carlson,  deceased,  had  lain  dormant 
for  the  period  of  seven  months  by  reason  of  there  having 
been  no  administrator  appointed  to  complete  the  admin- 
istration thereof,  the  petitioner.  Otto  Carlson,  applied  for 
letters  of  administration  therein,  with  the  will  annexed, 
on  the  estate  left  unadministered  ;  that  on  the  11th  day 
of  July,  1891,  A.  C.  Freese,  Esq.,  the  Public  Administra- 
tor of  said  city  and  county,  filed  his  petition  praying  for 
letters  of  administration  with  the  will  annexed  of  the 
property  left  unadministered  in  said  estate  of  Emma 
Carlson,  deceased,  and  contests  the  issuance  of  letters  in 
said  estate  to  the  petitioner.  Otto  Carlson,  upon  the 
ground  that  said  Otto  Carlson  is  not  a  relative  of  said 
Emma  Carlson,  deceased,  and,  therefore,  he,  the  said 
administrator,  has  the  prior  right  to  letters  under  the 
order  prescribed  by  Section  1365  of  the  Code  of  Civil  * 
Procedure,  relating  to  persons  entitled  to  administer  on 
the  estates  of  deceased  persons. 

It  is  contended  *on  behalf  of  petitioner  Otto  Carlson 
that  Section  1365,  above  referred  to,  can  have  no  applica- 
tion as  to  his  right  to  letters  of  administration,  with  the 
will  annexed,  issued  to  him,  because  that  section  only 
applied  and  governs  the  Court  in  the  granting  of  letters 
on  the  estates  of  persons  dying  intestate. 

In  this  case  it  is  admitted  that  Emma  Carlson,  de- 
ceased, did  not  die  intestate,  but,  on  the  contrary,  that 
she  did  die  testate,  and  that  her  will  was  admitted  to 
probate. 
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The  Supreme  Court  of  this  State,  in  the  Estate  of  Bar- 
ton^  deceased,  52  Cal.,  540,  say : 

"  A  decedent  whose  will  is  entitled  to  be  admitted  to 
probate  did  not  die  intestate,  and  therefore  Section  1365 
is  not  applicable  to  this  case,  and  the  Probate  Court,  in 
granting  letters  of  administration  with  the  will  annexed, 
is  not  limited  to  the  order  therein  prescribed." 

In  this  case,  if  the  Public  Administrator  by  any  con- 
struction of  the  statute  could  be  deemed  to  have  had  a  prior 
right  to  letters,  it  is  maintained  by  counsel  for  Carlson 
that  he  waived  such  right  by  his  laches. 

'^Letters  of  administration  must  be  granted  to  any 
applicant,  though  it  appears  that  there  are  other  persons 
having  better  rights  to  the  administration,  when  such 
persons  fail  to  appear  and  claim  his  issuance  of  letters 
to  themselves." 

Section  1377,  Code  Civil  Procedure. 

''  If  one  entitled  to  administer  waives  his  right  to  or 
refuses  to  apply  for   letters,  the  Court    may  appoint 
another,  and  thereafter  refuse  to  revoke  these  letters." 
EstaU  of  Keane,  56  Cal.,  407. 
See  also  16  Cal.,  p.  161. 

Counsel  for  the  petitioner.  Otto  Carlson,  insists  that 
he  has  a  right  to  the  benefit  of  his  own  diligence  and  of 
the  Public  Administrator's  laches  ;  *'  Lex  vigilantibuSj  non 
dormientibus,  dubvenit*' 

16  How.  Pr.,  p.  144. 

"  The  law  helps  the  vigilant  before  those  who  sleep  on 
their  rights." 

Section  3527,  Civil  Code. 

**  Between  rights  otherwise  equal,  the  earliest  is  pre- 
ferred." 

Section  8525,  Civil  Code. 

Counsel  for  Public  Administrator,  on  the  contrary, 
contends  that  the  Code  of  Civil  Procedure,  Section  1365, 
prescribes  the  order  in  which  letters  must  be  granted, 
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and  counsel  for  said  Otto  Carlson  yirtually  admits  that,  if 
Section  1365  applies,  the  Public  Administrator  is  entitled 
to  the  letters,  said  Otto  not  being  next  of  kin  to  the  said 
Emma  Carlson,  deceased. 

Section  1865,  Code  of  Civil  Procedure,  does  apply  to 
this  case.  See  Section  1350  and  Section  1353,  C.  C.  P. ; 
Estate  of  Garber,  74  Cal.,  338. 

Estaie  of  Barton,  52  Cal.,  538,  was  decided  November 
17, 1876  (by  lower  Court). 

Section  1350,  above  referred  to,  was  amended  April  1, 
1878,  so  as  to  apply  to  a  case  of  this  kind. 

The  contention  as  to  laches  on  the  part  of  the  Public 
Administrator  is  not  tenable,  in  view  of  the  fact  that  the 
petition  of  Carlson  and  of  the  Public  Administrator 
herein  were  filed  within  four  days  of  each  other,  and 
there  is  no  claim  that  the  Public  Administrator  was  ever 
notified  of  the  death.  Otto  Carlson's  petition  must  be 
denied  and  that  of  the  Public  Administrator  granted. 


Estate  of  A.  C.  WHITCOMB,  Deceased. 

[No.  7871.    Decided  May  so,  1890.  J 

Construction  of  Will. 


Precatory  Words — Intention  of  Testator — TnisL 


The  testator  deyiaed  certain  property  to  a  nephew  and  to  the  nephew's 
son,  and  recommended  to  the  nephew  to  leave  his  portion  thereof,  after 
his  own  death  and  the  death  of  his  wife,  in  trust  for  his  said  son  and  to 
his  children  or  descendants,  if  any  be  alive  at  the  time  of  the  death  of 
said  son  ;  and,  if  there  be  none  so  alive,  to  Harvard  College.    Held: 

I.  The  question  presented  is  the  construction  to  be  put  upon  the  single 
woxd  ''recommend." 

3.     Precatory  words  are  to  be  given  only  their  natural  force. 

3.  Whether  the  language  used  was  the  expression  of  a  trust  or  not,  the 
testator  intended  the  nephew  and  his  son  to  be  the  chief  objects  of 
his  bounty. 
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4.  To  impoae  upon  the  beneficiary  a  trust  which,  by  destroying  the 
power  of  alienation,  sacrifices  the  enjoyment  to  perpetuate  the  title, 
impoverishing  the  kindred  to  enrich  the  stranger,  would  be  to 
reverse  the  testator's  bounty. 

j.  The  character  of  the  property  excludes  the  idea  that  a  life  enjoy- 
ment in  it  was  all  that  was  intended  for  the  nephew  and  his  son. 

6,  It  appearing  by  the  evidence  that,  in  the  mind  of  the  testator,  the 
time  had  come  to  realize  the  value  of  the  property  by  making  sales 
in  proper  parcels,  and  that  for  this  expiess  purpose  the  legal  title 
had  been  vested  in  a  co-tenant,  to  declare  now  that  the  nephew 
holds  the  lands  in  trust  would  be  to  defeat  the  testator's  known 
policy. 

7.  It  is  clear  that  the  testator  (a  lawyer)  knew  the  distinction  between 
a  trust  and  a  mere  recommendation  ;  and,  upon  a  consideration  of 
the  language  of  different  clauses  of  the  wiU,  it  is  apparent  that  if 
the  testator  intended  by  the  clause  in  question  to  create  a  life  pstate 
in  the  nephew,  with  remainder  over,  he  would  have  adopted  the 
forms  familiar  to  every  lawyer  for  creating  such  estates. 


Messrs.  E,  J.  PringU  and  Jerome  B.  Lincoln,  for  A.  D. 
Tuttle. 

Sidney  V.  Smith,  Esq.,  for  Harvard  College. 

Coffey,  J. — A.  C.  Whitcomb,  senior  member  of  the 
«arly-day  San  Francisco  law  firm  of  Whitcomb,  Pringle  & 
Felton,  having  acquired  a  considerable  fortune  by  land 
speculation  and  transactions  in  stocks,  withdrew  from  that 
firm  in  1867.  He  continued  at  the  bar  nominally,  but 
became  president  of  the  Citizens  Gas  Company,  and  was 
generally  engrossed  with  his  own  private  affairs.  In  1870 
he  made  a  visit  to  Paris,  France,  and  soon  concluded  to 
make  that  gay  capital  his  permanent  home.  He  was  a 
bachelor  of  about  forty-five  years,  but  now  married  a 
French  woman,  by  whom  he  had  two  sons.  He  died  in 
Paris  in  1888,  leaving  an  estate  worth  $4,500,000,  princi- 
pally in  California  lands  and  Eastern  railroad  bonds,  the 
greater  part  of  which  he  left  by  will  to  his  two  sons  and 
their  mother.  Jerome  Lincoln,  of  San  Francisco,  was 
named  executor  of  the  will  to  administer  that  part  of  the 
estate  lying  in  California. 
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Article  6  of  the  will  is  in  the  following  words : 

I  give  to  my  nephew,  the  said  Adolphus  Darwin  Tuttle,  and 
to  his  son,  Charles  Whitcomb  Tuttle,  both  of  said  Hancock,  all 
my  interest,  either  real,  personal  or  mixed,  in  the  Jimeno 
Rancho,  3o-called,  wholly  or  partly  in  the  counties  of  Colusa 
and  Sutter,  in  said  California,  in  all  mortgages,  contracts,  debts 
or  due  arising  therefrom,  and  I  recommend  to  my  said  nephew 
to  leave  his  portion  thereof,  after  his  own  death  and  the  death 
of  his  wife,  in  trust  for  the  said  Charles  Whitcomb  Tuttle  and 
to  his  children  or  descendants,  if  any  be  alive,  at  the  time  of 
the  death  of  his  said  son ;  and,  if  there  be  none  so  alive,  to 
Harvard  College,  Cambridge,  Massachusetts,  one-half  of  the 
income  thereof  to  be  used  by  said  College  for  the  assistance  of 
students  of  said  College  to  complete  their  regular  course  there- 
in, and  the  other  half  of  the  income  thereof  for  the  general  uses 
of  the  College,  apart,  however,  from  any  participation  therein 
by  the  Divinity  School. 

The  elder  Tuttle— his  residence, "  said  Hancock,"  being 
in  New  Hampshire— came  to  San  Francisco  after  the  pro- 
bate of  the  will,  and  filed  a  petition  requesting  the  Court 
to  construe  this  article  of  the  will,  exactly  define  his  in- 
terest under  the  devise,  and  make  a  decree  immediately 
distributing  to  him  in  his  own  absolute  right  the  undi- 
vided one-half  of  the  Jimeno  Rancho. 

Harvard  College  opposed  this  petition  on  the  ground 
that  the  petitioner  was  given  a  life  estate  only,  to  be  fol- 
lowed by  a  life  interest  in  his  wife,  with  remainder  over 
to  their  son  for  life,  with  remainder  over  in  fee  to  the 
son's  issue,  or,  in  default  of  such  issue,  to  Harvard  College. 

The  question  presented  was  the  construction  to  be  put 
upon  the  single  word  ''  recommend."  Was  it  tantamount 
to  a  direction  or  command,  or  was  it  only  suggestion  which 
the  beneficiary  first  named  was  free  to  follow  or  ignore  ? 

The  matter  was  very  elaborately  argued,  orally  and  in 
printed  brief. 

The  Judge  found  and  held  that  A.  D.  Tuttle  was  the 
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foster  brother  of  the  deceased,  who  was  seeking  to  pay  to 
him  the  debt  of  nurture  owing  to  the  devisee's  mother  ; 
that  it  was  clear  from  the  terms  of  the  devise  that,  whether 
the  language  used  was  the  expression  of  a  trust  or  not, 
the  testator  intended  the  Tuttles,  father  and  «on,  to  be 
the  chief  objects  of  his  bounty,  for  the  enjoyment  by  them 
is  given  in  no  equivocal  terms,  and  the  remainder,  by 
recommendation  or  trust,*  in  Harvard  College,  is  to  vest 
only  at  a  distant  period  and  upon  failure  of  issue. 

To  impose  upon  the  beneficiary  a  trust  which,  by 
destroying  the  power  of  alienation,  sacrifices  the  enjoy- 
ment to  perpetuate  the  title,  impoverishing  the  kindred 
to  enrich  the  stranger,  would  be  to  reverse  the  testator's 
bounty.  To  ascribe  this  intention  to  the  testator  is  at  the 
best  unnatural ;  but  to  suppose  that  he  intended  to  create 
in  the  interest  of  the  stranger  a  trust  whose  operation  in 
favor  of  its  beneficiary  is  to  commence,  in  all  probability, 
not  till  the  lapse  of  forty  years,  whilst  its  intermediate 
effect  is  to  be  an  absolute  blight  upon  the  dearer  benefi- 
ciaries, is  to  convict  him  of  a  scheme  as  foolish  as  unnatural. 

The  character  of  the  property  excludes  the  idea  that  a 
life  enjoyment  in  it  was  all  that  was  intended  for  the 
Tuttles.  While  it  embraces  several  thousands  of  acres 
and  is  worth  many  thousands  of  dollars,  it  consists  of 
town  lots  wholly  unimproved  and  unproductive,  of 
swamp  and  overfiowed  lands  comprising  part  of  a  recla- 
mation district,  which  lands  were  assessed  last  year  for 
$8,000,  are  now  covered  by  water  and  wholly  unpro- 
ductive ;  and  of  uplands  whose  only  yield  is  a  minimum 
return  in  wheat. 

Such  is  the  property  which  Harvard  College  would 
have  the  kindred  of  the  deceased  condemned  to  preserve 
intact  for,  it  may  be,  half  a  century,  and  then  surrender  ! 

It  was  shown  by  the  testimony  of  witnesses  that  in  the 
mind  of  the  deceased  the  time  had  come  to  realize  the 
value  of  these  lands  by  making  sales  in  proper  parcels. 
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For  this  express  purpose  the  legal  title  had  been  vested 
in  the  co-tenant,  George  Hagar.  To  declare  now  that 
A.  D.  Tattle  holds  the  lands  in  trust  would  be  to  defeat 
the  testator's  known  policy. 

Precatory  words  are  to  be  given  only  their  natural 
force  (Freeman's  note  to  Harrisons  v.  Harrisons^  Admx., 
44  Am.  Dec,  378,  and  cases  cited  ;  2d  Pomeroy's  Equity, 
Sections  1016,  1017). 

The  Colton  case*,  so  confidently  relied  on  by  Harvard 
College,  does  not  sustain  its  position.  While  the. strong 
pressure  of  surrounding  circumstances  would  seem  to 
have  been  controlling  in  that  case,  the  United  States 
Supreme  Court  yet  found  that  "recommendation,"  stand- 
ing alone,  would  have  been  too  weak  to  create  a  trust, 
and  relied  upon  its  being  followed  up  by  other  precatory 
words,  to  wit :  A  special  request  that  the  executrix  would 
provide  for  relatives  of  the  deceased. 

It  is  perfectly  clear  that  the  testator  knew  the  distinc- 
tion between  a  trust  and  a  mere  recommendation.  In 
Article  3  of  his  will  he  gives  $100,000  in  railroad  bonds 
to  this  same  A.  D.  Tuttle,  in  trusty  to  pay  over  the  income 
to  a  lady  cousin  ;  and  in  Article  7  he  gives  property  to 
Jerome  Lincoln,  in  trusty  to  pay  over  the  income  to  his 
wife  and  children.  In  Article  4  he  gives  to  his  wife 
$200,000  in  railroad  bonds,  and  recommends  her  not  to 
dispose  of  them  without  the  advice  of  a  certain  friend. 

If  the  testator  intended  in  Article  6  simply  to  create  a 
life  estate  in  A.  D.  Tuttle,  with  remainder  over,  he  would 
have  adopted  the  forms  familiar  to  every  lawyer  for 
creating  such  estates. 

The  conclusion  of  the  Court  is  that  no  trust  is  imposed 
by  Article  6  of  the  will,  but  that  by  its  terms  A.  D.  Tuttle 
takes  one  half  of  the  Jimeno  Rancho  as  absolutely  as  his 
son  takes  the  other  half,  and  is  entitled  to  a  decree  dis- 
tributing the  same  to  him  immediately. 


Colton  V.  Colton^  127  U.  S.,  300. 
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Estate  of  HIRAM  A.  PEARSONS,  Deceased. 

[No.  8694.    Decided  October  29,  1891.] 

Construction    of   Will. 


Will — Intention  of  Testator — Words  and  Phraeea — Ordinary^ 
ae  Opposed  to  Technical  Meaning  of — Interpretation — Duty  of 
Court^-When  Will  Takes  Effect-- As  of  What  Date  Construed — 
Whether  Date  of  Execution  or  of  Death. 


In  Z851  testator's  father  owned  a  lot  of  land  in  San  Francisco  with  a 
frontage  of  one  hundred  and  seventy-eight  feet  on  Clay  street.  In  1854 
he  married  ;  and,  in  i860,  the  testator  was  bom.  In  1867  testator's  father 
conveyed  to  him  the  westerly  sixty-eight  feet  of  this  lot  In  186S  the 
father  died,  leaving  a  will  made  in  1866,  by  which  he  devised  the 
remaining  one  hundred  and  ten  feet  to  his  widow  and  son ;  the  widow 
died  in  1874,  leaving  a  will  made  in  the  same  year,  by  which  she  devised 
to  her  son  all  property  which  she  owned  ** jointly  with  him,"  and 
bequeathed  to  her  two  sisters  for  their  natural  lives,  and  to  the  sur- 
vivor of  them,  the  income  from  the  property  which  she  owned  jointly 
with  her  son;  the  testator  made  his  will  In  1882,  and  died  in  1889 ;  the 
survivor  of  his  aunts  died  a  week  before  he  did  ;  up  to  the  time  of  the 
death  of  the  aunt  who  died  last,  the  income  of  the  one  hundred  and 
ten  feet  was  divided  equally  between  the  testator  and  the  aunts,  and 
the  survivor  of  them ;  the  testator  devised  to  his  aunts  all  real  property 
which  he  holds  **  jointly  with  them,"  and  provided  that,  if  both  of 
them  die  before  he  does,  said  property  shall  be  sold  and  the  proceeds 
distributed  among  the  orphan  asylums  of  San  Francisco ;  the  testator 
further  devised  to  Isabella  Rogers  Kinsey,  the  wife  of  his  former  guar- 
dian, his  Clay  street  property,  excepting  that  portion  which  he  holds 
** jointly"  with  his  aunts  and  which  he  had  devised  to  them;  Mrs. 
Kinsey  claimed  the  entire  one  hundred  and  seventy-eight  feet.  It  was 
contended  that  the  testator  owned  the  one  hundred  and  ten  feet  from 
the  time  of  his  mother's  death,  and  that  he  did  not  hold  any  property 
jointly  with  his  aunts,  but  that  they  merely  had  an  annuity  out  of  the 
undivided  one-half  of  the  one  hundred  and  ten  feet  during  their  lives. 
Heid: 

1.  The  aim  of  the  Court  is  to  arrive  at  the  intention  of  the  testator  by 
an  examination  of  the  will,  and  the  circumstances  surrounding  its 
execution,  and  the  age  and  experience  of  the  testator. 

2.  The  provisions  of  the  will  show  that  the  testator  divided  his  prop- 
erty into  two  classes :  first,  the  property  held  jointly  wfth  his  aunts ; 
and,  second,  all  other  property. 
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3.  Testator's  aunts  were,  during  their  liyes,  entitled  to  the  income  of 
only  one-half  of  the  one  hundred  and  ten  foot  lot. 

4.  Although  the  testator  has  not  used  the  best  method  of  expressing 
his  intention,  but  has  expressed  such  intention  clearly,  no  technical 
construction  should  be  resorted  to  to  defeat  it. 

5.  When  a  testator  is  not  versed  in  the  meaning  of  technical  terms,  it 
should  be  presumed  that  he  used  his  words  according  to  their  ordi- 
nary meaning  and  in  their  popular  sense.  The  words  of  a  will 
should  not  be  subjected  to  such  a  strain  as  to  force  them  out  of  the 
natural  channel  of  construction  into  the  narrow  legal  groove  in 
which  the  testator's  mind  was  clearly  not  accustomed  to  travel. 

It  is  the  duty  of  the  Court  to  look  for  his  general  intent,  to  put 
itself  in  his  place,  to  regard  co-existent  circumstances,  and,  if  a 
technical  construction  of  words  and  phrases  is  at  variance  with  the 
obvious  general  intention,  to  apply  a  rule  of  interpretation  which 
will  give  to  language  its  ordinary  effect. 

6.  To  sustain  the  claim  of  Mrs.  Kinsey  that  she  is  entitled  to  the  entire 
one  hundred  and  seventy-eight  feet  would  not  be  to  effectuate  the 
intention  of  the  testator. 

7.  While  it  is  true  that  a  will  takes  effect  only  from  the  date  of  the 
death,  it  may  be  construed  according  to  the  circumstances  and  the 
facts  existing  in  the  mind  of  the  testator  at  the  date  of  execution. 
Whenever  a  testator  refers  to  an  actual  existing  state  of  things,  or 
to  what  he  considers  to  be  such  a  state,  his  language  is  referential 
to  the  date  of  the  will  and  not  to  what  may  exist  at  the  time  of  his 
death,  which  is  a  prospective  event. 

S.  The  testator  did  not  design  to  devise  the  whole  lot  to  Mrs.  Kinsey, 
as  he  first  devised  to  his  aunts  the  part  held  jointly  with  them,  and 
then  excepted  it  out  of  the  specific  devise  to  her.  This  exception 
was  not  intended  to  provide  for  an  extension  of  the  devise  to  Mrs. 
Kinsey,  but  to  define  and  limit  the  property  devised,  and  must  have 
the  same  meaning  whether  the  aunts  lived  or  died.  The  exception 
was  designed  to  make  clear  a  devise  of  the  sixty-eight  feet,  and  did 
so  at  the  time  the  will  was  made. 

9.  The  testator,  at  the  time  he  drew  his  will,  owned  the  sixty-eight 
foot  lot  in  severalty,  and  held  the  one  hundred  and  ten  foot  lot 
jointly  with  his  aunts  in  the  same  manner  that  he  had  formerly 
held  it  with  his  mother ;  by  his  will  he  devised  the  last  mentioned 
lot  to  his  aunts  in  case  they  survived  him,  otherwise  to  the  orphan 
asylums  ;  this  lot  was  expressly  excepted  from  the  devise  to  Mrs. 
Kinsey,  and  the  devise  to  her  is  a  specific  devise  intended  to  oper- 
ate only  on  the  sixty-eight  foot  lot,  and  not  including  the  devise  of 
the  one  hundred  and  ten  foot  lot  which  had  already  been  devised 
to  the  aunts. 
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J.  H  Moore y  Esq.,  for  executor. 

Messrs.  Wilson  &  Wilson^  and  Lloyd  &  Woody  for  Mrs. 
Kinsey. 

Thomas  F.  Barry y  Esq.,  for  absent  heirs. 

/.  N,  Thorney  Esq.,  J.  B.  Mhoouy  Esq.,  Messrs.  Kelly y 
Marble  k  PhippSy  and  Hermann  &  Soto,  for  certain  heirs. 

A.  N.  Drowny  Esq.,  J.  E.  Fouldsy  Esq.,  M.  C.  Hasseiiy 
Esq  ,  Joseph  Naphtaly,  Esq.,  A.  H.  Loughborough,  Esq., 
and  George  W.  Haighty  Esq.,  for  various  orphan  asylums. 

CoFFKY,  J. — ^This  is  an  application  on  the  part  of  the 
executor  of  the  will  of  Hiram  A.  Pearsons,  deceased,  for 
a  construction  of  that  instrument,  presenting  for  solution 
by  the  Court  certain  questions  which  may  be  stated 
briefly  as  follows  : 

1.  What,  if  any,  real  property  described  in  the  will 
was  held  jointly  by  testator  with  Betsey  F.  Mathewson 
and  Polly  Barton  ? 

2.  Which  are  to  be  designated  as  the  orphan  asylums 
of  San  Francisco,  according  to  will  ? 

3.  Who  are  the  legatees  and  devisees  of  specific  be- 
quests  and  devises,  and  to  what  are  they  entitled  as  dis- 
tributees ? 

4.  What  real  estate  shall  be  sold  to  pay  bequests  ? 

5.  Who  are  the  next  of  kin  and  heirs  at  law  ? 

6.  What  portions,  if  any,  of  testator's  estate  were  and 
are  by  the  provisions  of  will  devised  or  bequeathed,  and 
what  portions  were  not  so  devised  or  bequeathed  ? 

Hiram  Arthur  Pearsons  died  at  Chicago,  Illinois,  July 
7,  1889,  leaving  an  olographic  will,  made  in  April,  1882, 
and  being  at  the  time  of  his  death  twenty-eight  years  of 
age.  Upon  the  hearing  of  the  petition  for  the  construc- 
tion of  this  will,  it  was  established  that  his  father,  Hiram 
Pearsons,  deceased,  owned  in  the  block  bounded  by  Clay, 
East,  Merchant  and  Drumm  streets,  a  frontage  of  one 
hundred  and  seventy-eight  feet  on  Clay,  running  back  to 
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Merchant,  and  bounded  on  the  east  by  East  street,  and 
had  deeded  to  H.  A.  Pearsons  the  westerly  sixty  eight  feet 
(about)  thereof,  and  had  devised  the  remaining  one  hun- 
dred and  ten  feet  to  said  H.  A.  Pearsons,  his  son,  and 
his  widow,  in  equal  undivided  shares  ;  that  said  Hiram 
Pearsons  died  testate  in  1870,  leaving  him  surviving  his 
said  widow,  Ann  Charity  (sometimes  called  Charity  Ann) 
Pearsons,  and  his  son,  said  H.  A.  Pearsons  ;  that  said 
Ann  Charity  Pearsons  died  testate  in  1875,  and  that  in 
her  will,  duly  admitted  to  probate,  it  was  provided  that 
her  two  sisters,  Polly  Barton  and  Betsey  Frances  Mathew- 
son,  should  receive  the  income  from  her  said  undivided 
one-half  of  said  one  hundred  and  ten  feet  during  the  term 
of  their  natural  lives,  or  of  the  survivor  of  them,  with 
remainder  over  to  H.  A.  Pearsons  ;  that  up  to  the  time  of 
the  death  of  said  sisters  the  income  of  said  property  was 
divided  equally  between  said  H.  A.  Pearsons  and  said 
sisters,  and  the  survivor  of  them  ;  that  June  30, 1889,  the 
survivor  of  said  sisters  died.  It  was  also  shown  upon  said 
hearing  that  there  are  orphan  asylums  of  various  religious 
denominations,  some  in  San  Francisco  and  others  in  Marin 
and  San  Mateo  counties,  some  being  in  existence  at  the 
time  the  will  was  executed,  and  some  established  since 
said  date,  but  prior  to  the  death  of  said  Pearsons,  and 
there  being  more  than  one  orphan  asylum  controlled  by 
certain  religious  denominations,  although  organized  in- 
dependently. 

It  was  also  shown  that  among  the  claimants,  as  heirs, 
are  two  half-sisters  of  Hiram  Pearsons,  father  of  Hiram 
Arthur  Pearsons,  and  five  brothers  and  sisters  of  Ann 
Charity  Pearsons,  mother  of  deceased,  and  also  that  there 
are  certain  children  of  deceased,  uncles  and  aunts  of 
Hiram  Arthur  Pearsons. 

The  will  in  question  is  in  the  words  and  figures  follow- 
ing, to  wit : 
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"  In  the  name  of  God,  Amen  :  I,  Hiram  A.  Pearsons,  of 
the  City  and  County  of  San  Francisco,  and  State  of 
California,  being  of  sound  mind  and  memory,  and  con- 
sidering the  uncertainty  of  life,  do  therefore  make,  ordain, 
publish  and  declare  this  to  be  my  last  will  and  testament. 
That  is  to  say — 

"  First :  I  give,  devise  and  bequeath  unto  Betsey 
Frances  Mathewson  and  Polly  Barton,  my  aunts,  the 
following  described  lots  and  pieces  of  land  situated  in 
the  City  and  County  of  San  Francisco,  State  of  California, 
and  laid  down  and  described  on  the  official  map  of  the 
said  city  as  follows,  to  wit :  Commencing  at  a  point  on 
the  south  line  of  Washington  street,  which  is  one  hun- 
dred and  thirty-seven  (137)  feet  six  (6)  inches  east  from 
the  intersection  of  the  east  line  of  Drumm  street  where 
it  intersects  the  south  line  of  Washington  street ;  thence 
running  easterly  on  the  southerly  line  of  Washington 
street  two  hundred  and  ninety  (290)  feet  to  the  eastern 
water  front  of  said  city  ;  thence  southeasterly  along  said 
east  water  front  one  hundred  and  forty-two  (142)  feet  to 
the  north  line  of  Merchant  street ;  thence  in  a  western 
direction  on  what  is  known  as  the  northern  line  of  Mer- 
chant street,  which  line  is  distant  one  hundred  and 
fifteen  (115)  feet  from  the  southern  line  of  Washington 
street,  and  running  parallel  therewith,  to  a  point  which 
is  on  said  northern  line  of  Merchant  street  and  distant 
one  hundred  and  thirty-seven  (137)  feet  six  (6)  inches 
east  of  the  eastern  line  of  Drumm  street ;  thence  north  at 
right  angles  to  Washington  street  one  hundred  and 
fifteen  feet  to  the  point  of  commencement. 

"  Second  :  I  do  give,  devise  and  bequeath  unto  Betsey 
Frances  Mathewson  and  Polly  Barton,  my  aunts,  all  real 
property  which  I  hold  jointly  with  them.  And  I  direct 
that  in  the  event  of  the  death  of  either  Betsey  Frances 
Mathewson  or  Polly  Barton  prior  to  that  of  my  own,  all 
property  of  whatever  nature  herein  bequeathed  to  them 
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shall  revert  and  vest  in  the  survivor,  her  heirs  and  assigns 
forever.  And  furthermore  :  In  the  event  of  the  death  of 
both  Betsey  Frances  Mathewson  and  Polly  Barton  prior 
to  my  decease,  the  aforesaid  property,  otherwise  be- 
queathed to  them,  shall  be  sold  at  public  auction  to  the 
highest  cash  bidder,  the  proceeds  of  said  sale  to  be 
equally  distributed  among  the  different  orphan  asylums 
of  the  City  and  County  of  San  Francisco.  And  said 
asylums  I  request  to  be  designated  by  the  Judge  of  the 
Probate  Court. 

"  Third  :  I  do  give,  devise  and  bequeath  unto  Isabella 
Rogers  Kinsey,  wife  of  my  former  guardian,  her  heirs 
and  assigns  forever,  all  that  property  which  is  owned  by 
me  in  the  block  bounded  on  the  south  by  Clay  street,  on 
the  west  by  Drumm  street,  on  the  north  by  Merchant 
street,  and  on  the  east  by  East  street ;  excepting  there- 
from that  portion  which  I  hold  jointly  with  Betsey 
Frances  Mathewson  and  Polly  Barton,  and  which  has 
hereinbefore  been  bequeathed  to  them. 

"  Fourth  :  I  do  give,  devise  and  bequeath  unto  A.  G. 
Kinsey,  my  former  guardian,  his  heirs  and  assigns  for- 
ever, all  my  right,  title  and  interest  in  blocks  numbered 
35,  36  and  37,  at  North  Beach. 

^'  Fifth  :  I  do  give,  devise  and  bequeath  unto  Laura  M. 
Witty,  of  Modesto,  Stanislaus  Co.,  Cal.,  daughter  of  Mrs. 
J.  E.  Hyslop,  of  the  same  place,  all  my  stock  in  the  Spring 
Valley  Water  Company,  of  the  City  and  County  of  San 
Francisco,  and  I  direct  that  in  the  event  of  my  not  being 
possessed  of  any  of  said  stock  at  the  time  of  my  death 
then  ten  thousand  ($10,000)  dollars  is  to  be  paid  to  the 
said  Laura  M.  Witty  ;  or  if  there  should  not  be  enough 
of  said  stock  at  its  market  value  at  the  time  of  my  death 
to  amount  to  ten  thousand  ($10,000)  dollars,  then  the 
deficiency  is  to  be  paid  to  the  said  Laura  M.  Witty  in 
cash,  together  with  whatever  stock  there  may  be.  But  if 
the  said  Laura  M.  Witty  should  not  survive  me  then  this 
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bequest   (the  "Fifth")  is  to   be   distributed   to  orphan 
asylums  as  hereinbefore  requested. 

"  Sixth  :  I  do  give,  devise  and  bequeath  unto  Laura  M. 
Witty  five  thousand  dollars,  to  be  held  in  trust  and  in- 
vested in  some  safe  security  by  her  mother,  Mrs.  J  E. 
Hyslop,  who  shall  receive  one-half  of  the  interest 
thereon,  if  any  there  be,  until  the  expiration  of  five  years 
after  my  decease,  when  the  remaining  one  half  of  the 
interest,  together  with  the  principal,  shall  be  given  to  the 
said  Laura  M.  Witty.  Or,  in  the  event  of  the  death  of 
Mrs.  J.  E.  Hyslop  prior  to  that  of  the  said  Laura  M. 
Witty,  the  two  preceding  bequests  ("Fifth"  and 
"  Sixth")  are  to  be  paid  from  the  moneys  standing  to 
my  credit ;  and,  if  not  suflScient,  then  from  a  fund  created 
by  the  sale  of  notes,  securities  or  other  property. 

"  Seventh :  I  do  give,  devise  and  bequeath  the 
remainder  of  my  property  of  whatever  kind  to  Betsey 
Frances  Mathewson  and  Polly  Barton,  subject  to  the 
reversion  before  stated.  All  the  above  real  property 
being  situated  in  the  City  and  County  of  San  Francisco, 
State  of  California. 

"  Eighth  :  I  do  give,  devise  and  bequeath  unto  T.  C. 
Hill,  of  Western  Springs,  Illinois,  all  my  right,  interest 
and  title  of  whatever  kind  to  all  real  property  in  Cook 
County,  Illinois.  (To  be  used  for  chaiitable  purposes  ) 
Should  any  devisee  or  devisees  of  this  will  attempt  to 
annul  or  set  aside  any  bequest  herein  made,  then  the 
person  so  doing  shall  forfeit  his  or  her  bequest  to  the 
person  whose  bequest  is  so  attacked.  This  I  declare  to 
be  an  holographic  will.  Betsey  Frances  Mathewson  is 
the  maiden  name  of  Mrs.  Julius  T.  Newell.  And  I  do 
hereby  nominate  and  appoint  Elliot  J.  Moore  the  exec- 
utor of  this  my  last  will  and  testament,  and  I  do  release 
him  from  the  necessity  of  giving  any  bond  or  bonds 

as  such  executor. 

"  H.  A.  Pearsons.     (Seal.) 

"  San  Francisco,  August  9,  1882. 
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"  San  Francisco,  April  13,  1885. 

'^  The  Fifth  bequest,  commencing  on  the  second  line  of 

fourth  page,  and  also  the  following,   the  Sixth,  I  now 

declare  to  be  annulled.     And  I  further  direct  that  the 

benefits  of  these  bequests  (the  Fifth  and  Sixth)  shall  be 

given   to  my  aunts  according  to  the  provision  of   the 

seventh  clause. 

"  H.  A.  Pkarsons.     (Seal.)  " 

While  the  whole  of  the  will  is  hereinabove  set  forth, 
there  are  only  two  clauses  which  it  is  necessary  to  con- 
strue in  this  proceeding,  although  it  may  be  remarked 
that  it  is  established  by  evidence  that  the  testator  left 
legal  heirs  him  surviving  ;  but  this  is  not  a  proceeding  to 
establish  heirship,  and  the  evidence  in  that  behalf  may  be 
disregarded  for  the  present  purpose,  nor  need  there  now 
be  any  determination  by  this  Court  as  to  the  particular 
orphan  asylums  included  within  the  terms  of  the  bounty 
of  the  testator,  as  any  opinion  upon  these  points  would 
be  premature  and  not  binding  when  the  matter  shall 
come  before  the  Court  in  proper  form  for  final  decision. 

The  clauses  of  the  will  which  it  is  necessary  now  to 
construe  are  as  follows  : 

"  Second  :  I  do  give,  devise  and  bequeath  unto  Betsey 
Frances  Mathewson  and  Polly  Barton,  my  aunts,  all  real 
property  which  I  hold  jointly  with  them ;  and  I  direct 
that  in  the  event  of  the  death  of  either  Betsey  Frances 
Mathewson  or  Polly  Barton  prior  to  that  of  my  own,  all 
property  of  whatever  nature  herein  bequeathed  to  them 
shall  revert  and  vest  in  the  survivor,  her  heirs  and 
assigns  forever;  and,  furthermore,  in  the  event  of  the 
death  of  both  Betsey  Frances  Mathewson  and  Polly 
Barton  prior  to  my  own  decease,  the  aforesaid  property 
otherwise  bequeathed  to  them  shall  be  sold  at  public  auc- 
tion to  the  highest  cash  bidder,  the  proceeds  of  said  sale 
to  be  equally  distributed  among  the  different  orphan 
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asylums  of  the  City  and  County  of  San  Francisco  ;  and 
said  asylums  I  request  to  be  designated  by  the  Judge  of 
the  Probate  Court 

"  Third  :  I  do  give,  devise  and  bequeath  unto  Isabella 
Rogers  Kinsey,  wife  of  my  former  guardian,  her  heir& 
and  assigns  forever,  all  that  property  which  is  owned  by 
me  in  the  block  bounded  on  the  south  by  Clay  street,  on 
the  west  by  Drumm  street,  on  the  north  by  Merchant 
street,  and  on  the  east  by  East  street,  eoccepting  therefrom 
that  portion  thereof  which  I  hold  jointly  with  Betsey 
Prances  Mathewson  and  Polly  Barton,  and  which  has 
hereinbefore  been  bequeathed  to  them. 

"  Seventh :  I  do  give,  devise  and  bequeath  the 
remainder  of  my  property,  of  whatever  kind,  to  Betsey 
Frances  Mathewson  and  Polly  Barton,  subject  to  tho 
reversions  before  stated." 

First — As  to  the  construction  of  the  devise  to  Isabella 
Rogers  Kinsey: 

The  three  clauses  above  set  forth,  when  read  together — 
and  they  are  the  only  clauses  bearing  upon  this  subject — 
show  that  the  testator  divided  his  property  into  two 
classes :  first,  the  property  held  jointly  with  said  Betsey 
Frances  Mathewson  and  Polly  Barton  ;  and,  second,  all 
other  property.  The  aim  of  this  Court  is  to  arrive  at  the 
intent  of  the  testator,  by  an  examination  of  the  will  and 
the  circumstances  surrounding  its  execution,  and  the  age 
and  experience  of  the  testator  ;  and  no  authorities  need 
be  cited  to  sustain  this  proposition. 

As  one  of  the  devisees  named  in  said  will,  and  under 
the  facts  admitted  and  claimed  to  have  been  proved  at 
the  time  of  the  hearing  of  the  petition  of  the  executor 
for  the  construction  of  the  will  of  said  deceased,  Mrs. 
Isabella  Rogers  Kinsey  claims  the  following  described 
lot  of  land  in  the  City  and  County  of  San  Francisco  : 

Commencing  at  a  point  on  the  northerly  line  of  Clay 
street  distant  two   hundred  and   forty-seven   feet  and 
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three  inches  easterly  from  the  corner  formed  by  the 
intersection  of  said  northerly  line  of  Clay  street  with  the 
easterly  line  of  Drumm  street,  and  running  thence 
easterly  along  said  northerly  line  of  Clay  street  one  hun- 
dred and  seventy-eight  feet  and  nine  inches ;  thence  at 
a  right  angle  northerly  and  parallel  with  said  easterly 
line  of  Drumm  street  one  hundred  and  fifteen  feet  to  the 
southerly  line  of  Merchant  street ;  thence  running 
westerly  and  along  said  southerly  line  of  Merchant  street 
one  hundred  and  seventy-eight  feet  and  nine  inches  ; 
thence  at  a  right  angle  southerly  and  parallel  with  said 
westerlv  line  of  Drumm  street  one  hundred  and  fifteen 
feet  to  said  northerly  line  of  Clay  street  and  the  point  of 
commencement. 

In  whom  was  the  fee  to  this  tract  or  parcel  of  land 
vested  on  July  7,  1889,  the  date  of  the  death  of  Hiram 
Arthur  Pearsons? 

Upon  this  question,  among  others,  the  executor  seeks 
the  instruction  and  advice  of  the  Court. 

If  it  shall  be  determined  to  have  been  in  Hiram 
Arthur  Pearsons  at  the  time  of  his  death,  it  is  contended 
by  her  counsel  that  upon  his  death  the  title  to  all  of  it 
vested  eo  instanti  in  Isabella  Rogers  Kinsey,  subject  only 
to  the  usual  probate  administration  upon  his  estate  in 
this  Court. 

To  arrive  at  a  conclusion  as  to  whom  the  fee  to  this 
parcel  of  land  was  vested  in  on  July  7,  1889,  the  date  of 
the  death  of  Hiram  Arthur  Pearsons,  it  will  be  necessary 
to  look  carefully  into  the  history  of  its  title  as  disclosed 
by  the  record  before  the  Court. 

On  November  25,  1851,  Hiram  Pearsons,  the  father  of 
Hiram  Arthur  Pearsons,  was  the  owner  in  fee  simple  of 
the  whole  of  said  tract  of  land. 

In  1854  the  said  Hiram  Pearsons  intermarried  with 
Ann  Charity  Mathewson,  and  thereafter,  in  1860,  there 
was  born  to  them  a  son,  Hiram  Arthur  Pearsons,  whose 
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estate  is  now  being  administered  in  this  Court,  and  in 
which  estate  this  proceeding  is  had. 

The  entire  property  above  described  was,  therefore,  the 
separate  property  of  Hiram  Pearsons,  having  been 
acquired  by  him  three  years  prior  to  his  marriage  to 
Ann  Charity  Mathewson. 

On  April  12,  1866,  Hiram  Pearsons  made  his  last  will 
and  testament,  wherein  he  gave  and  bequeathed  all  the 
rest,  residue  and  remainder  of  his  estate,  including  all 
the  tract  of  land  above  described,  to  his  wife,  Ann  Charity 
Pearsons,  and  his  son,  Hiram  Arthur  Pearsons,  share 
and  share  alike. 

On  April  30,  1867,  one  year  and  eighteen  days  after 
making  this  will,  Hiram  Pearsons  made,  executed,  de- 
livered and  caused  to  be  recorded  a  deed  in  writing 
under  his  hand  and  seal,  in  due  form  of  law,  conveying  to 
his  said  son,  Hiram  Arthur  Pearsons,  a  portion  of  the 
tract  of  land  above  described,  and  which  portion  so  con- 
veyed to  his  son  was,  and  is,  particularly  described  as 
follows,  to  wit : 

Commencing  at  a  point  on  the  northerly  line  of  Clay 
street  distant  two  hundred  and  forty-seven  feet  and  three 
inches  easterly  from  the  corner  formed  by  the  intersec- 
tion of  the  northerly  line  of  Clay  street  with  the  easterly 
line  of  Drumm  street,  and  running  thence  easterly  along 
the  northerly  line  of  Clay  street  sixty-eight  feet  and  nine 
inches  ;  thence  at  a  right  angle  northerly  and  parallel 
with  said  easterly  line  of  Drumm  street  one  hundred  and 
fifteen  feet  to  the  southerly  line  of  Merchant  street ; 
thence  running  westerly  along  said  southerly  line  of 
Merchant  street  sixty-eight  feet  and  nine  inches  ;  and 
thence  at  a  right  angle  southerly  and  parallel  with  said 
easterly  line  of  Drumm  street  one  hundred  and  fifteen 
feet  to  said  northerly  line  of  Clay  street  and  point  of 
commencement. 

By  virtue  of   this  deed   of   conveyance  from  Hiram 
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Pearsons  to  Hiram  Arthur  Pearsons  the  tract  of  land 
was  segregated,  and  as  to  the  legal  title  it  thereafter  stood 
as  per  this  diagram  : 
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Deeded  by  Hiram  Pearsons  to  his  son 
Hiram  Arthur  Pearsons,  on  April 
30,  1867. 


Separate  property  of  Hiram  Pearsons 
upon  which  his  will  was  thereafter 
opetative. 


o 
> 
H 

W 


EAST  STREET. 


On  August  11, 1868,  one  year  three  months  and  eleven 
days  after  making  this  deed  to  his  son,  Hiram  Arthur 
Pearsons,  Hiram  Pearsons,  the  father,  died,  leaving  the 
above  mentioned  will,  dated  April  12,  1866,  as  his  last 
will  and  testament,  and  leaving  surviving  him,  as  his 
only  heirs  at  law,  his  widow,  Ann  Charity  Pearsons,  and 
his  said  son,  Hiram  Arthur  Pearsons,  his  and  their  only 
issue. 

By  decree  of  final  distribution  of  the  estate  of  Hiram 
Pearsons,  all  the  rest,  residue  and  remainder  of  his  estate 
was  distributed,  in  the  language  of  the  decree  of  distri- 
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bution,  to  Ann  Charity  Pearsons  and  Hiram  Arthur 
Pearsons,  **  share  and  share  alike,  each  of  them  being 
entitled  to  one  equal  undivided  one-half  part  thereof/' 
and  thereupon  the  tract  of  land  originally  hereinabove 
described  as  being  178.9x115,  stood  as  to  title  as  per  this 
diagram  : 
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Hiram    Arthur    Pearsons,    by    deed 
i  from  his  father,  Hiram  Pearsons, 

April  30,  1867. 


Undivided  one-half  each  in  Ann  Char- 
ity Pearsons  and  Hiram  Arthor 
Pearsons,  under  decree  of  distribu- 
tion of  estate  of  Hiram  Pearsons. 
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Notwithstanding  the  fact  that  Hiram  Pearsons  owned 
only  at  the  time  of  his  death  the  lot  fronting  one  hun- 
dred and  ten  feet  on  Clay  street,  with  a  uniform  depth  of 
one  hundred  and  fifteen  feet  back  to  Merchant  street,  yet 
through  error  the  whole  lot,  178.9x115,  was  included  in 
the  inventory  of  his  estate,  and  this  error  was  perpetuated 
throughout  the  entire  administration  of  his  estate  down 
to  and  including  the  decree  of  distribution  of  his  estate. 
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In  the  decree  of  distribution  of  the  estate  of  Hiram 
Pearsons,  dated  May  8,  1871,  we  find  the  following  : 

"  Third  :  All  the  rest  and  residue  of  said  estate  of  said 
decedent,  both  real  and  personal,  remaining  in  the  hands 
of  said  executrix  and  executors,  and  particularly  described 
as  follows,  viz  : 

*'  All  that  certain  lot,  piece  or  parcel  of  land  situated 
in  said  City  and  County  of  San  Francisco,  commencing 
on  the  northerly  line  of  Clay  street  at  a  point  distant  two 
hundred  and  forty^seven  and  a  quarter  (247i)  feet  east- 
erly from  Drumm  street,  running  thence  easterly  along 
said  line  of  Clay  street  to  East  street,  thence  northerly 
along  East  street  to  Merchant  street,  thence  westerly 
along  Merchant  street  to  a  point  opposite  the  place  of 
beginning,  thence  southerly  parallel  with  Drumm  street 
to  the  place  of  beginning,  excepting,  however,  the  half  of 
a  fifty -vara  lot,  conveyed  by  said  Hiram  Pearsons  in  his 
lifetime  to  the  Clay  Street  Wharf  Company,  by  deed  dated 
February  6,  1855,  and  recorded  in  the  Recorder's  office 
of  said  city  and  county,  in  Liber  50  of  Deeds,  page  413. 

*'  Also  :  [Then  follows  a  description  of  a  large  quantity 
of  other  real  and  personal  property,  and  the  decree  then 
continues  and  concludes  as  follows  :  ] 

*^  Is  hereby  assigned,  set  over,  transferred  and  dis- 
tributed to  said  Ann  C.  Pearsons,  the  widow,  and  said 
Hiram  Arthur  Pearsons,  the  minor  son,  of  said  Hiram 
Pearsons,  deceased,  share  and  share  alike — that  is  to  say, 
the  one  equal  undivided  half  part  thereof  to  said  Ann  C. 
Pearsons,  and  the  other  equal  4individed  half  part  there- 
of to  said  Hiram  Arthur  Pearsons. 

"  And  it  is  further  ordered  :  That  said  executrix  and 
executors,  upon  payment  and  delivery  of  said  residue  as 
hereinbefore  ordered  and  decreed,  and  upon  filing  due 
and  proper  vouchers  and  receipts  therefor  in  this  Court, 
be  all  and  each  of  them  fully  and  finally  discharged  from 
their  trust  as  such  executrix  and  executors/' 
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It  is  claimed  that  this  decree  was  operative  only  as  to 
the  lot  of  land  fronting  one  hundred  and  ten  feet  on 
Clay  street,  with  a  uniform  depth  of  one  hundred  and 
fifteen  feet  back  to  Merchant  street,  and  that  the  decree 
could  in  no  way  affect  the  legal  title  to  the  lot  68.9x115, 
deeded  by  Hiram  Pearsons  in  his  lifetime,  on  April  30, 
1867,  to  his  son,  Hiram  Arthur  Pearsons.  At  the  time 
of  this  distribution  of  Hiram  Pearsons'  estate,  his  son, 
Hiram  Arthur  Pearsons,  was  but  eleven  years  old. 

Notwithstanding  the  terms  of  the  decree  of  distribution 
of  Hiram  Pearsons'  estate,  it  is  claimed  that  the  minor 
son,  Hiram  Arthur  Pearsons,  continued  to  be  the  sole 
owner  of  the  lot  fronting  on  Clay  street,  68.9x115,  pre- 
viously deeded  to  him  by  his  father  on  April  30,  1867, 
and  by  virtue  of  the  decree  of  distribution  in  his  father's 
estate  he  further  became  the  owner,  in  the  language  of 
the  decree,  of  **  an  equal,  undivided  one-half  part "  of  the 
lot  fronting  on  Clay  street,  110x115,  immediately  adjoin- 
ing on  the  east  his  separate  property  68.9x115,  above 
referred  to. 

Of  the  original  lot  of  land  fronting  on  Clay  street 
178.9x115,  it  seems,  therefore,  that  after  the  decree  of 
distribution  of  the  estate  of  Hiram  Pearsons,  his  son, 
Hiram  Arthur  Pearsons,  was  the  sole  owner  of  the  most 
westerly  68.9x115,  and  was  also  the  owner  of  an  equal 
undivided  one-half  in  common  with  his  mother,  Ann 
Charity  Pearsons,  of  the  adjoining  110x115,  and  equal  in 
size  to  a  lot  55x115. 

The  title  to  the  remaining  undivided  lot,  equal  in  size 
to  55x115,  was  then  vested  in  Ann  Charity  Pearsons. 

With  this  understanding  of  the  then  condition  of  the 
legal  title  to  the  land  in  question,  we  pass  on  to  the  next 
chronological  event. 

On  May  16, 1874,  Ann  Charity  Pearsons  made  her  last 
will  and  testament,  wherein,  among  other  things,  she 
provided  as  follows  : 
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"  I  do  give,  devise  and  bequeath  unto  my  beloved  son, 
Hiram  Arthur  Pearsons,  all  real  and  personal  property 
which  I  awn  jointly  with  him,  together  with  the  family 
portraits  and  silverware  and  my  small  diamond  ring." 

The  testatrix  also  made  the  following  provision  : 

"  I  give,  devise  and  bequeath  to  my  beloved  sisters, 
Polly  Barton  and  Betsey  Frances  Mathewson,  for  their 
use  during  the  term  of  their  natural  lives,  and  to  the  sur- 
vivor of  them,  share  and  share  alike,  all  my  interest  in 
(describing  other  property),  ♦  ♦  *  and  also  all  the  in^ 
come  from  all  the  property  which  I  own  jointly  with  my 
son,  Hiram  Arthur  Pearsons,  And  I  empower  the  said 
Polly  Barton  and  Betsey  Frances  Mathewson,  at  their 
option,  to  sell  and  convert  into  cash  any  and  all  of  said 
stocks,  notes,  securities  and  property,  and  to  invest  the 
proceeds  arising  therefrom  as  they  shall  deem  best,  and 
to  enjoy  the  income  thereof  during  their  lives,  and  to  the 
survivor  of  them.  And  I  direct  that  in  the  event  of  the 
death  of  either  of  the  said  Polly  Barton  or  Betsey  Frances 
Mathewson,  the  survivor  shall  have  full  power  to  sell  said 
property  and  invest  the  proceeds  as  she  shall  deem  proper, 
the  income  arising  therefrom  to  be  for  her  sole  use  and 
benefit,  and  after  the  death  of  such  survivor  the  whole  of 
said  property  or  proceeds  thereof  shall  revert  to  my  son, 
Hiram  Arthur  Pearsons" 

Ann  Charity  Pearsons  died  in  the  same  year,  after 
having  made  this  will,  leaving  surviving  as  her  sole  heir 
at  law  her  said  son,  Hiram  Arthur  Pearsons. 

Her  will  was  in  due  time  admitted  to  probate,  and  her 
estate  was  finally  distributed  on  December  22,  1875. 

The  only  interest  that  Ann  Charity  Pearsons  had  at 
the  time  of  her  death  in  the  lot  of  land  fronting  one  hun- 
dred and  ten  feet  on  the  north  side  of  Clay  street,  and 
running  through  with  a  uniform  depth  of  one  hundred 
and  fifteen  feet  to  Merchant  street,  was  an  ''  equal  undi- 
vided one-half  part  thereof,"  and  yet  the  decree  of  distri- 
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bution  iu  her  estate  provided,  among  other  thiDgs,  as 
follows : 

**  And  also  to  Polly  Barton  and  Betsey  Frances  Math- 
ewson  to  their  use  during  the  term  of  their  natural  lives, 
share  and  share  alike,  and  to  the  survivor  of  them,  all 
the  income  fnym  the  undivided  half  of  all  the  following 
described  .property  situated  in  the  City  and  County  of 
San  Francisco,  and  State  of  California,  to  wit : 

'^  That  lot  commencing  on  the  north  line  of  Clay  street 
at  a  point  two  hundred  and  forty- seven  feet  three  inches 
from  the  northeast  corner  of  Drumm  and  Clay  streets  ; 
running  thence  easterly  along  the  north  line  of  Clay 
street  176  96-100  feet ;  thence  at  right  angles  northerly 
one  hundred  and  fourteen  feet  to  Merchant  street 
176  96-100  feet ;  thence  at  right  angles  southerly  one 
hundred  and  fourteen  feet  to  the  point  of  beginning ; 
also  *  ♦  *  and  in  the  event  of  the  death  of  Hiram 
Arthur  Pearsons  before  the  deaths  of  Polly  Barton  and 
Betsey  Frances  Mathewson,  or  either  of  them,  the  above 
mentioned  property,  and  the  whole  thereof,  shall  go  to 
the  said  Polly  Barton  and  Betsey  Frances  Mathewson, 
or  the  survivor  of  them,  absolutely,  share  and  share 
alike,  their  or  her  heirs  or  assigns  forever.  And  to'Hiram 
Arthur  Pearsons,  the  silverware,  family  pictures,  and  the 
small  diamond  ring,  and  all  the  property  hereinbefore 
described,  axibject  only  to  the  rights^  interests  and  uses  here- 
inbefore reserved  to  Polly  Barton  and  Betsey  Frances  Math- 
ewson^  or  to  the  survivor  of  them,  and  also  all  the  property, 
real,  personal  and  mixed,  hereinbefore  described,  or  the 
proceeds  thereof  remaining  after  the  death  of  Polly  Bar- 
ton and  Betsey  Frances  Mathewson,  and  the  survivor  of 
them,  or  to  the  survivor  of  them,  and  also  all  the  property, 
real,  personal  and  mixed,  hereinbefore  described,  or  the 
proceeds  thereof  remaining  after  the  death  of  Polly  Bar- 
ton and  Betsey  Frances  Mathewson,  and  the  survivor  of 
them,  and  also  any  other  property  not  now  known  or 


Estate  of  Pearsons.  69 

discovered  which  may  belong  to  said  estate,  or  in  which 
the  said  estate  may  have  any  interest." 

It  is  claimed  by  counsel  for  Mrs.  Kinsey  that  Ann 
Charity  Pearsons,  at  the  time  of  her  death  in  1874,  had 
no  interest  in  the  lot  of  land  68.9x115,  which  had  been 
conveyed  on  April  30,  1867,  by  Hiram  Pearsons  to  his 
minor  son,  Hiram  Arthur  Pearsons,  and  as  to  the  adjoin- 
ing lot  of  land,  110x115,  she  only  owned  an  equal  un- 
divided one-half  with  her  son,  Hiram  Arthur  Pearsons. 
At  this  time,  December,  1875,  the  son  was  fifteen  years 
of  age. 

It  appears  that  the  executor  and  his  attorney  in  this 
present  proceeding,  at  the  time  of  filing  the  petition  for 
the  construction  of  the  will  of  Hiram  Arthur  Pearsons, 
were  still  laboring  under  an  erroneous  impression  as  to 
the  extent  of  the  interest  of  Polly  Barton  and  Betsey 
Frances  Mathewson  in  this  property  during  their  lives. 
The  petition,  as  originally  filed,  informed  the  Court  that 
they  had  a  life  interest  in  the  income  of  one-half  of  the 
entire  lot  of  land  fronting  on  Clay  street,  176  96-100x114, 
but  if  this  were  error  it  was  corrected  by  an  amendment 
to  the  original  petition,  and  now,  for  the  first  time  since 
the  death  of  Hiram  Pearsons,  on  August  11,  1868,  more 
than  twenty-two  years  ago,  it  is  claimed  that  the  probate 
record  of  the  condition  of  the  title  to  this  lot  of  land 
178.9x115  is  correct,  and  as  it  always  should  have  been. 

During  the  lifetime  of  Polly  Barton  and  Betsey  Frances 
Mathewson  they  had  the  right  only  to  claim  the  income 
from  one-half  of  this  lot  110x115,  equal  to  a  lot  in  size 
55x115,  and,  upon  the  death  of  the  survivor  of  these  two, 
Hiram  Arthur  Pearsons  had  the  right  to  keep  all  the 
income  for  himself  and  in  his  own  right. 

This  is  the  contention  of  counsel  for  Mrs.  Kinsey,  who 
claim,  also,  that  the  fee  to  the  lot  110x115  was  not  dis 
turbed  or  affected  in  any  way  by  the  death  of  the  aunts, 
because  the  legal  title  to  the  entire  piece  had  always  been 
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vested  in  Hiram  Arthur  Pearsons  from  the  time  of  the 
death  of  his  mother  in  1874.  The  aunts  practically  had 
an  annuity  out  of  the  land  during  their  lives,  and  nothing 
more. 

Polly  Barton  died  May  25,  1888,  and  Betsey  Frances 
Mathewson  on  June  30,  1889,  neither  of  them  leaving 
any  surviving  spouse,  issue,  or  lineal  descendants,  and 
on  July  7,  1889,  just  one  week  after  the  death  of  the 
survivor  of  these  two  aunts,  Hiram  Arthur  Pearsons 
passed  away. 

It  is  contended  by  counsel  for  Mrs.  Kinsey  that  it  was 
the  intention  of  the  testator  to  confirm  to  the  aunts  the 
income  for  their  lives,  and  to  perpetuate  and  secure  it  to 
them  during  their  natural  lives,  so  that  they  could  rely 
upon  it  in  the  same  manner  as  if  he  had  survived. 

It  is  contended,  also,  by  counsel  for  Mrs.  Kinsey  that 
the  testator,  Hiram  Arthur  Pearsons,  never  did  '^  hold 
jointly  "  any  real  property  with  Betsey  Frances  Mathew- 
son and  Polly  Barton,  or  with  either  of  them,  and  it  is 
claimed  that  to  ''  hold  jointly"  necessarily  means  owner- 
ship and  right  of  possession,  and  upon  this  interpretation, 
as  supported  by  the  evidence  as  to  the  facts,  depends  the 
claim  of  Mrs.  Kinsey  to  the  whole  of  the  parcel  of  land 
described  in  the  third  clause  or  paragraph  of  the  will. 

It  seems  to  me  that  the  adoption  by  the  Court  of  this 
view  would  not  effectuate  the  intention  of  the  testator. 
He  evidently  drew  a  distinction  between  "  owning  "  and 
'^  holding,"  and  although  the  second  clause  of  the  will 
may  be  inoperative,  it  is  properly  invoked  to  aid  in  the 
interpretation  of  the  language  of  the  third  clause. 

While  it  is  true  that  a  will  takes  effect  only  from  the 
date  of  the  death,  it  may  be  construed  according  to  the 
circumstances  and  the  facts  existing  in  the  mind  of  the 
testator  at  the  date  of  execution.  Whenever  a  testator 
refers  to  an  actually  existing  state  of  things,  or  to  what 
he  considers  to  be  such  a  state,  his  language  is  referential 
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to  the  date  of  the  will,  and  not  to  what  may  exist  at  the 
time  of  his  death,  which  is  a  prospective  event. 

In  the  construction  of  the  description  of  the  property 
devised  to  Mrs.  Kinsey,  ''  the  Court  must  assume,  as 
nearly  as  possible,  the  position  of  the  contracting  parties, 
and  consider  the  circumstances  of  the  transaction  between 
them,  and  then  read  the  words  used  in  the  light  of  these 
circumstances.'* 

There  must  be,  in  the  first  instance,  a  specific  thing, 
specifically  described,  and  a  particular  person  or  class 
clearly  indicated.  Here  we  have,  as  the  first, ''  all  that 
property  which  is  owned  by  me ''  in  the  Clay  street  block, 
and  that  is  given  to  the  particular  person  described  as 
"  Isabella  Rogers  Kinsey,  wife  of  my  former  guardian.'' 

It  is  claimed  by  counsel  for  Mrs.  Kinsey,  in  construing 
this  speci^c  devise,  that  this  clause  of  the  will  speaks 
from  the  death  of  the  testator  as  if  it  had  been  written 
immediately  before  his  death. 

But  I  have  attempted  to  show  that  in  this  case  such  a 
rule  cannot  apply,  and  that  we  should  consider  the  cir- 
cumstances as  they  existed  at  the  time  of  the  execution, 
or  as  the  testator  understood  them  to  exist,  and  so  con- 
sidering this  devise  to  Mrs.  Kinsey,  independent  of  the 
exception,  we  have,  first,  that  which  he  held  jointly  with 
them  devised  to  his  aunts ;  secondly,  that  which  was 
owned  absolutely  devised  to  Mrs.  Kinsey. 

In  this  case,  it  seems  to  me,  the  testator  did  not  design 
to  devise  this  whole  lot  to  Mrs.  Kinsey,  as  he  first  gave  it 
to  his  aunts  and  then  excepted  it  out  of  the  specific  devise 
to  Mrs.  Kinsey. 

It  is  not  difficult  to  determine  what  property  was 
referred  to  by  testator  in  the  second  clause  of  the  will. 

As  to  his  other  property,  a  portion  is  located  in  the 
block  bounded  by  East,  Merchant,  Drumm  and  Clay 
streets,  in  San  Francisco.  He  owned  68.9  feet  frontage 
off  Clay  street,  absolutely  free  from  interference  by  any 
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one,  but  immediately  adjacent  to  it  was  another  tract  of 
nearly  one  hundred  and  ten  feet  frontage  on  Clay  street, 
of  which  he  owned  an  undivided  one-half,  with  remainder 
over  of  the  other  half  upon  terminations  of  the  life  estates 
of  Betsey  Frances  Mathewson  and  Polly  Barton.  This 
tract  he  had  already  given  to  his  aunts,  and,  in  case  of 
their  not  surviving  him,  to  charitable  institutions. 

He  desired  to  give  a  specific  tract  to  Mrs.  Eansey,  and 
he  selected  the  68.9  feet  above  described.  In  clause  three 
he  gives  all  the  property  which  is  owned  by  him  in  said 
block  to  said  Isabella  Rogers  Kinsey,  except  the  portion 
held  jointly  with  his  aunts  and  before  bequeathed  to 
them. 

What  is  his  intent,  and  does  he  express  it  ?  He  does 
not  specifically,  by  metes  and  bounds,  locate  the  tract 
devised  to  Mrs.  Kinsey,  but  he  definitely  cuts  it  out  by 
segregating  it  from  the  portion  held  ''  jointly,"  as  he  calls 
it,  with  his  aunts. 

If  they  had  lived,  I  do  not  think  that  Mrs.  Kinsey 
could  claim  the  whole  tract  as  against  them,  or  that  she 
would  be  entitled  to  more  than  68.9  feet.  Then,  if  this 
be  so,  where  is  the  intent,  in  the  event  of  their  death 
before  him,  that  Mrs.  Kinsey  was  to  succeed  to  their 
devise  ?  He  had  already  provided  that  in  such  case  the 
orphan  asylums  should  be  the  objects  of  his  bounty,  and 
not  Mrs.  Kinsey. 

This  is  one  of  the  cases  where  a  will  speaks  from  its 
date,  because  it  is  manifest  that  the  testator  refers  to  an 
actually  existing  state  of  things. 

In  fact,  the  exceptions  are  not  intended  to  provide  for 
an  extension  of  the  devise  to  Mrs.  Kinsey,  but  simply  to 
define  and  limit  the  property  devised.  They  do  not  refer 
to  anything  except  the  property,  and  therefore,  as  such 
words  of  description  and  definition,  they  must  have  the 
same  meaning,  whether  these  two  aunts  of  testator  lived 
or  died.     They  were  designed  to  make  clear  a  devise  of 
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68.9  feet,  and  did  so  at  the  time  the  will  was  made,  and 
were  merely  descriptive  of  it.  While  testator  has  not 
used  the  best  method  of  expressing  his  intent,  he  has 
done  so  clearly,  and  no  technical  construction  should  be 
resorted  to  to  defeat  it. 

In  clause  seven  he  disposes  of  his  whole  residuum  to 
his  aunts,  subject  only  to  the  reservations  included  in 
clause  two.  So  that,  as  far  as  the  Kinsey  devise  is  con- 
cerned, it  seems  clear  that  it  was  his  intent  to  specifically 
cut  out  from  all  his  property  the  portion  owned  in 
severalty  by  him,  and  in  fee,  in  the  block  bounded  by 
Drumm,  Merchant,  East  and  Clay,  at  the  time  of  making 
the  will,  and  devise  it  to  the  wife  of  his  guardian  ;  and, 
further,  that  in  no  circumstances  was  this  devise  to  be 
extended,  and  thus  devised  sixty- eight  feet  only  to  Mrs. 
Kinsey. 

While  it  is  doubtless  true,  as  is  so  strongly  set  forth  by 
counsel  for  Mrs.  Kinsey,  that  this  testator  had  before 
him,  when  drawing  his  own  will,  the  models  left  by  his 
father  and  mother,  and  closely  patterned  after  them,  it 
is  also  true  that  he  was  a  layman  and  not  a  lawyer,  a 
very  young  man,  and,  albeit  a  man  of  intelligence  and 
considerable  cultivation,  he  was  not  versed  in  the  mean- 
ing of  technical  terms,  and  it  should  be  presumed  used 
words  according  to  their  ordinary  meaning,  and  in  their 
popular  sense.  It  seems  to  me  that  the  words  of  this 
will,  upon  which  such  an  elaborate  argument  is  based, 
should  not  be  subjected  to  such  a  strain  as  to  force  them 
out  of  the  natural  channel  of  construction  into  the  narrow 
legal  groove  in  which  the  testator's  mind  was  clearly  not 
accustomed  to  travel.  It  is  the  duty  of  the  Court  to  look 
for  his  general  intent,  to  put  itself  in  his  place,  to  regard 
co-existent  circumstances,  and,  if  a  technical  construction 
of  words  and  phrases  is  at  variance  with  the  obvious 
general  intention,  to  apply  a  rule  of  interpretation  which 
will  give  to  language  its  ordinary  effect. 
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It  follows  from  the  foregoing,  if  the  views  of  the  Court 
be  correct,  that  it  should  be  judicially  determined  and 
declared,  and  it  is  so  determined  and  declared,  in  answer 
to  the  prayer  of  the  petitioner  executor,  that  the  testator, 
at  the  time  he  drew  the  will  before  this  Court  for  con- 
struction, owned  the  68.9  foot  lot  in  severalty,  and  he  held 
the  one  hundred  and  ten  foot  lot  jointly  with  his  aunts, 
in  the  same  manner  that  he  had  formerly  held  it  with  his 
mother ;  that  by  his  will  testator  devised  this  last  men- 
tioned lot  to  his  aunts  in  case  they  survived  him,  other- 
wise to  the  orphan  asylums  ;  that  by  the  will  this  lot  was 
expressly  excepted  from  the  devise  to  Mrs.  Isabella  Rogers 
Kinsey  ;  that  the  devise  to  Mrs.  Kinsey  is  a  specific 
devise,  intending  to  operate  only  on  the  68.9  foot  lot,  and 
that  testator  intended  to  and  did  except  from  the  devise 
the  one  hundred  and  ten  foot  lot  which  he  had  already 
devised  to  his  aunts. 


Estate  of  FRANCISCA  ACEERMAN, 

Deceased. 

[No.  4630.    Decided  December  27,  188S.] 

Application    by    Surviving    Husband    to    Have    a 

Homestead  Set  Apart  Out  of  the  Estate 

of  His  Deceased  Wife. 


Homestead  Selected  out  of  Common  Property  During  Mar- 
riage— None  Other  can  be  Set  Apart  aftet*  Death  of  One  of  the 
Spouses, 


1.  The  source  and  measure  of  the  Court's  jurisdiction  to  set  apart  a 
probate  homestead  is  Section  1465,  C.  C.  P.,  by  which  it  is  provided 
that  where  a  homestead  has  been  selected  out  of  community  prop- 
erty, such  homestead,  so  selected,  must  be  set  apart  to  the  surviv- 
ing husband  or  wife. 

2.  When  a  homestead  has  been  selected  out  of  the  common  property 
during  the  marriage,  and  such  homestead  existed  at  the  time  of 
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the  death  of  one  of  the  spotwes,  the  stirviving  hosband  or  wife  can 
only  have  that  homestead,  so  selected  and  declared  of  record,  set 
apart  to  him  or  her. 

3.  The  circumstance  that  the  title  to  the  common  property,  which  is 
claimed  to  comprehend  the  homestead,  was  succeeded  to  absolutely 
by  the  sunriying  husband,  is  immaterial. 

4.  The  sale  of  the  community  property  by  the  surviving  husband,  sub- 
sequent to  the  decease  of  his  spouse,  does  not  effect  the  question  ; 
the  decisive  fact  is  that  the  homestead  existed  in  the  community 
property  at  the  time  of  the  wife's  death. 


Under  Section  1401  of  the  Civil  Code,  upon  the  death 
of  the  wife,  the  entire  community  property,  without 
administration,  belongs  to  the  surviving  husband. 

Francisca  Ackerman  died  on  September  17,  1885,  and 
on  December  9,  1885,  Charles  Ackerman,  her  surviving 
husband,  was  appointed  administrator  of  her  estate, 
which  consisted  entirely  of  her  separate  property.  On 
July  21,  1888,  the  surviving  husband  filed  a  petition  for 
a  homestead  out  of  the  estate.  The  wife  had  declared  a 
homestead  upon  a  portion  of  the  community  property, 
and  this  homestead  existed  at  the  time  of  her  death,  but 
was  thereafter,  and  before  the  tiling  of  this  petition,  sold 
by  the  surviving  husband. 

Messrs.  Nagle  &  Nagle,  for  surviving  husband. 
W.  H.  Pay8(m,  Esq.,  for  certain  heirs. 

Coffey,  J. — This  controversy  seems  to  turn  upon  the 
question  whether  applicant,  the  surviving  husband  of 
the  decedent,  is  entitled  to  a  "  probate "  homestead  out 
of  the  separate  estate  of  his  deceased  spouse — a  statutory 
homestead  having  been  selected  out  of  the  community 
property,  during  her  lifetime,  which  survived  to  the  hus- 
band. There  may  be  other  points,  but,  in  view  of  the 
determination  of  the  Court,  it  is  not  necessary  to  consider 
them.  The  point  of  doubt  and  difficulty  which  has  justi- 
fied unusual  investigation  and  deliberation  is  the  one 
noted  hereinabove  ;  and  it  has  been  very  ably  presented 
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and  contested  in  the  arguments,  oral  and  written,  of  the 
respective  counsel.  The  question  is  for  the  first  time 
presented  to  the  Court  in  this  form.  It  is,  therefore, 
novel,  as  it  is  important ;  and  it  should  be,  as  it  has  been, 
carefully  examined.  If  resolved  in  favor  of  the  oppo* 
nents,  it  is  conclusive  and  the  other  objections  are  not 
material.  The  view  so  very  fully  and  forcibly  presented 
by  the  counsel  for  opponents  is  correct,  in  my  opinion, 
to  this  extent  at  least :  It  is  enough  that  here  a  home- 
stead was  selected  out  of  the  common  property  during 
the  marriage  and  existed  at  the  time  of  the  death  of  the 
decedent,  and  that  in  such  a  case  as  this  the  surviving 
husband  or  wife  can  only  have  that  homestead,  so  selected 
and  declared  of  record,  set  apart  to  him  or  her.  The 
practice  of  the  Court  accords  with  this  view  of  the  law. 
It  is  immaterial,  so  far  as  this  Court  in  probate  is  con- 
cerned, that  the  title  to  the  common  property,  which  is 
claimed  to  comprehend  the  homestead,  was  succeeded  to 
absolutely  by  the  surviving  husband.  This  Court  in 
probate  does  not  deal  with  the  question  of  title  to  prop- 
erty ;  it  has  been  held  that  in  the  very  case  of  setting 
apart  a  probate  homestead  (so  called)  the  Court  cannot 
adjudge  in  whom  the  title  vests.  But,  aside  from  the 
question  of  title,  certain  principles  have  been  often  reit- 
erated and  acted  upon  with  respect  to  homesteads  to  be 
set  apart  by  this  Court,  and  the  rights  of  claimants 
thereto,  which  may  be  summed  up  in  one  statement :  The 
source  and  measure  of  this  Court's  jurisdiction  is  Section 
1465,  C.  C.  P.,  which  provides  that,  where  a  homestead 
has  been  selected  out  of  community  property,  such  home- 
stead so  selected  must  be  set  apart  to  the  surviving  hus- 
band or  wife.  It  does  not  affect  the  question  that,  as  in 
this  case,  the  husband  subsequent  to  the  decease  of  his 
spouse  sold  the  community  property  ;  the  decisive  fact  is 
that  the  homestead  existed  in  the  community  property 
at  the  time  of  the  wife's  death. 
Application  denied. 
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Estate  of  ALEXANDER  BLANC,  DeceasecL 

[No.  11,082.    Decided  May  5,  189a.] 

Application  to   Bevoke  Probate  of  Will  — 

InstTuctions  to  Jury. 


Unsoundness  and  Weakness  of  Mind — Undtie  Influence — Per- 
suasion — What  Constitutes — Distinctions  Between — Burden  of 
Proof — Evidence — Weight  of — Direct  and  Indirect — Inferences 
and  Presumptions — Witnesses  —  Interest  of — Contradictions — 
Falsus  in  unOy  falsus  in  omnibus — Manner  of  Testifying — Jury 
Exclusive  Judges  of  Facts — Power  not  Arbitrary, 


Alexander  Blanc  died  on  June  14,  1891,  leaving  him 
surviving  a  widow,  a  sister,  the  children  of  a  deceased 
brother  and  the  children  of  a  deceased  sister. 

On  June  22,  1891,  the  widow  filed  a  petition  for  pro- 
bate of  the  will  of  decedent,  which  was  dated  June  12, 

1891.  The  will  was  admitted  to  probate  on  July  6,  1891. 
In  this  will  the  widow  and  one  of  the  nephews  were 
named  as  the  principal  legatees  and  devisees. 

In  February,  1892,  the  sister  and  several  of  the  nieces 
and  nephews  of  the  decedent  filed  petitions  for  the  revo- 
cation of  the  probate  of  the  will,  and  alleged,  as  grounds 
of  contest,  that  the  testator  was  of  unsound  mind  and 
that  the  will  was  made  by  undue  influence  of  the  widow, 
and  of  the  nephew  who  was  named  in  the  will  as  a  devisee. 

These  contests  were  tried  before  a  jury,  and  on  May  5, 

1892,  the  Court  instructed  the  jury  and  the  latter  ren- 
dered a  verdict  sustaining  the  will. 

Henry  H.  Davis,  Esq.,  for  certain  of  the  contestants. 

Messrs.  Dunne  &  McPike,  of  counsel. 

Messrs.  Jones  &  G* Donnelly  for  the  other  contestants. 

W.  U.  Cannon^  Esq.,  for  respondents. 

H.  N.  Clement,  Esq.,  of  counsel. 
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Coffey,  J.  (Addressing  the  Jury) — 1.  Whenever  nine 
of  your  number  agree  on  an  answer  to  an  issue  it  becomes 
your  verdict  on  that  issue.  Your  verdict  must  be  in  writ- 
ing, signed  by  your  foreman,  and  nine  of  you  must  agree 
on  that  verdict. 

2.  You  are  the  sole  and  exclusive  judges  of  the  value 
or  effect  of  the  evidence  ;  your  power  of  judging  of  the 
effect  of  the  evidence  is  not  arbitrary,  but  to  be  exercised 
with  legal  discretion,  and  in  subordination  to  the  rules  of 
evidence. 

3.  You  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses  which  do 
not  produce  conviction  in  your  minds,  against  a  less  num- 
ber, or  even  against  a  presumption  from  the  evidence 
satisfying  your  minds.  Evidence  is  to  be  estimated  not 
only  by  its  own  intrinsic  weight,  but  also  according  to 
the  evidence  which  it  is  in  the  power  of  one  side  to  pro- 
duce, and  of  the  other  side  to  contradict.  A  witness  is 
presumed  to  speak  the  truth  ;  but  this  presumption  may 
be  repelled  by  the  manner  in  which  he  testifies  or  by  the 
character  of  his  testimony,  or  by  evidence  affecting  his 
character  for  truth,  honesty  and  integrity,  or  by  contra- 
dictory evidence  ;  and  you,  the  jury,  are  the  exclusive 
judges  of  the  credibility  of  each  and  every  witness,  and 
as  to  every  part  of  the  testimony  and  evidence  of  each 
and  every  witness. 

4.  Direct  evidence  is  that  which  proves  the  fact  in 
dispute  directly,  without  an  inference  or  presumption. 
Indirect  evidence  is  that  which  tends  to  establish  the  fact 
in  dispute,  and  which  though  true  does  not  itself  con- 
clusively establish  that  fact,  but  which  affords  an  infer- 
ence or  presumption  of  the  existence  of  that  fact.  In- 
direct evidence  is  of  two  kinds,  inference  and  presump- 
tion. Inference  is  a  deduction  which  the  reason  of  the 
jury  makes  from  the  facts  proved  without  an  express 
direction   of   law   to   that  effect.     A   presumption   is  a 
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deduction  which  the  law  expressly  directs  to  be  made 
from  particular  facts.  The  inference  must  be  founded 
on  a  fact  legally  proved,  and  on  such  a  deduction  from 
that  fact  as  is  warranted  by  a  consideration  of  the  usual 
propensities  or  passions  of  men,  the  particular  propensi- 
ties or  passions  of  the  person  whose  act  is  in  question, 
the  course  of  business,  or  the  course  of  nature.  (C.  C.  P., 
1958-1960.) 

5.  A  will  or  a  part  of  a  will  procured  to  be  made  by 
undue  influence  is  invalid. 

6.  A  person  is  of  sound  and  disposing  mind  who  is  in 
the  full  possession  of  his  mental  faculties,  free  from 
delusion,  and  capable  of  rationally  thinking,  acting  and 
determining  for  himself.  Weakness  of  mind  is  not  the 
opposite  of  soundness,  but  is  the  opposite  of  strength  of 
mind,  and  unsoundness  is  the  opposite  of  soundness.  A 
weak  mind  may  be  a  sound  mind,  and  a  strong  mind 
may  be  unsound.  The  strong  mind  of  a  man  possessed 
of  superior  talents,  and  of  a  determined  will,  may  be  so 
wrought  upon  or  affected  by  some  delusion  as  to  be 
unsound  ;  and  a  weak  mind,  that  is,  a  mind  of  what  we 
call  a  lower  grade  of  intellect,  may  be  so  evenly  balanced 
as  to  be  sound.  It  is  not  the  weakness  or  strength  of 
mind  which  determines  its  testamentary  capacity  ;  it  is 
its  soundness — that  is,  its  healthy  condition  and  healthy 
action. 

7.  Unsoundness  of  mind  may  be  the  result  of  disease, 
drunkenness,  or  of  one  of  many  other  causes.  In  case  of 
drunkenness  there  are  two  conditions,  a  will  made  under 
either  of  which  is  invalid,  viz  : 

Where  the  will  is  made  during  the  period  while  the 
person  is  overcome  by  the  delirium  of  intoxication,  or, 
where  the  use  of  intoxicating  drinks  has  been  so  extended 
and  so  excessive  as  to  permanently  disable  the  mind. 

8.  Undue  influence  consists  in  the  use,  by  one  in 
whom  a  confidence  is  reposed  by  another,  who  holds  a 
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real  or  apparent  authority  over  him,  of  such  confidence 
or  authority  for  the  purpose  of  obtaining  an  unfair 
advantage  over  him,  or  in  taking  an  unfair  advantage  of 
another's  weakness  of  mind,  or  in  taking  a  grossly  oppres- 
sive or  unfair  advantage  of  another's  necessities  or  dis- 
tress. 

9.  The  issue  of  undue  influence  and  the  principles 
governing  it  are  entirely  different  from  the  principles 
applicable  to  unsoundness  of  mind.  Undue  influence  is 
entirely  distinct  from  unsoundness.  A  person  may  be  of 
sound  and  disposing  mind  and  yet  be  the  victim  of  undue 
influence,  and  he  may  also  be  the  victim  of  such  influence 
when  of  unsound  mind.  If  Alexander  Blanc  was  of  un- 
sound mind  on  June  12, 1891,  when  said  instrument  was 
signed  and  published  by  him — if  you  find  that  it  was 
signed  and  published  by  him — it  is  entirely  immaterial 
whether  or  not  any  person  exercised  any  undue  influence 
over  him  in  the  matter  of  the  making  and  execution  of 
said  instrument,  because  unsoundness  of  mind  of  itself 
incapacitates  from  making  a  will,  influence  or  no  in- 
fluence. The  question  to  determine  here  is  whether  at 
the  time  of  executing  this  alleged  will — if  you  find  that  it 
was  executed — Alexander  Blanc  was  free  to  do  as  he 
pleased,  or  whether  he  was  then  under  the  influence  of 
Susan  Blanc  and  Stewart  Blanc  ;  and,  if  so,  whether  he 
was  so  far  under  the  influence  of  Susan  Blanc  and  Stewart 
Blanc,  or  either  of  them,  that  the  will  is  not  his  will,  but 
the  will  of  said  persons,  or  of  one  of  them.  Of  course, 
persons  who  intend  to  control  another's  actions,  espe- 
cially in  regard  to  making  a  will,  do  not  proclaim  that 
intent.  Very  seldom  does  it  occur  that  a  direct  act  of 
influence  is  patent ;  the  existence  of  the  influence  must 
generally  be  gathered  from  circumstances  —  such  as, 
whether  he  had  formerly  intended  a  different  disposition 
of  his  property  ;  whether  he  was  surrounded  by  those 
who  had   an  object  to  accomplish,  to  the  exclusion  of 
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others  ;  whether  be  was  of  such  weak  mind  as  to  be  sub- 
ject to  influence  ;  whether  the  paper  offered  is  such  a 
paper  as  would  probably  be  urged  upon  him  by  the  per- 
sons surrounding  him ;  whether  they  were  benefited 
thereby  to  the  exclusion  of  formerly  intended  beneficiaries. 
The  question  for  you  to  determine  is,  was  Alexander 
Blanc,  from  infirmity  of  age  or  from  disease  or  other 
cause,  constrained  to  act  against  his  will  and  to  do  that' 
which  he  was  unable  to  refuse  by  importunity  or  threats, 
or  by  any  other  means,  or  in  any  other  way  by  which  one 
person  acquires  and  exercises  dominion  and  control  over 
another.  It  is  not  possible  to  define  or  describe  with 
exactness  what  influence  amounts  to  undue  influence  in 
the  sense  of  the  law  ;  this  can  only  be  done  in  general 
and  approximate  terms.  In  each  case  the  decision  must 
be  arrived  at  by  application  of  these  general  principles 
to  the  special  facts  and  surroundings  of  the  case. 

10.  You  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses  which  do 
not  produce  conviction  in  your  minds,  against  a  less 
number,  or  against  a  presumption  or  other  evidence 
satisfying  your  minds. 

11.  A  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others. 

12.  In  deciding  the  issues  raised  by  the  pleadings  in 
this  contest,  and  submitted  to  you,  you  are  instructed 
that  the  decree  which  admitted  the  alleged  will  to  probate 
is  not  evidence  as  to  any  of  the  issues  involved  in  this 
matter,  or  as  to  any  fact  involved  in  said  issues. 

13.  The  decree  of  this  Court  admitting  said  alleged 
will  to  probate  does  not  raise  or  create  any  presumption 
of  law  that  Alexander  Blanc  was  of  sound  and  disposing 
mind,  or  competent  to  make  a  will  at  the  time  when  said 
alleged  will  was  executed — if  the  same  was  ever  executed 
by  him. 

If  you  find  from  the  evidence  that  the  deceased,  Alex- 
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ander  Blanc,  was  very  strongly  attached  to  his  wife,  Susan 
Blanc,  and  to  his  nephew,  Stewart  Blanc  ;  that  they  were 
hoth  of  them  kind,  faithful  and  devoted  to  him,  and  that 
by  reason  thereof  he  reposed  the  greatest  confidence  in 
them  ;  and  you  further  find  that  the  said  Susan  Blanc 
and  Stewart  Blanc,  or  either  of  them,  did  use  honest  in- 
tercession, request  and  argument,  and  persuasion,  to 
induce  said  deceased  to  make  said  will  in  their  favor,  to 
the  exclusion  of  other  of  his  relatives,  and  that  he  volun- 
tarily, and  as  a  result  of  such  honest  intercession,  request, 
argument  and  persuasion,  executed  said  will  in  their 
favor,  I  charge  you  that  such  influence  so  exerted  is  not 
an  unlawful  or  undue  influence  within  the  meaning  of 
the  law.  A  lawful  influence,  such  as  that  arising  from 
legitimate  family  and  social  relations,  must  be  allowed  to 
produce  its  natural  results,  even  in  influencing  last  wills. 
However  great  the  influence  thus  generated,  there  is  no 
taint  of  unlawfulness  in  it ;  nor  can  there  be  any  pre- 
sumption of  its  unlawful  exercise  merely  because  it  is 
known  to  have  existed,  and  to  have  manifestly  operated 
upon  the  testator's  mind  as  a  reason  for  his  testamentary 
dispositions. 

The  influence  exerted  over  the  testator  to  avoid  his 
will  must  be  of  such  a  nature  as  to  deprive  him  of  free 
agency,  and  render  his  act  obviously  more  the  offspring 
of  the  will  of  others  than  his  own  ;  and  it  must  be 
specially  directed  toward  the  object  of  procuring  a  will 
in  favor  of  particular  parties  and  must  be  still  operating 
at  the  time  the  will  is  made. 

Influence  and  persuasion  may  be  fairly  used  ;  and  a 
will  procured  by  honest  means,  by  acts  of  kindness,  atten- 
tion and  persuasion  which  delicate  minds  would  shrink 
from,  will  not  be  set  aside  on  that  ground  alone.  The 
influence  to  vitiate  a  will  must  not  be  the  influence  of 
affection  or  attachment. 

The  fact  that  the  beneficiaries  of  a  will  are  those  by 
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whom  the  testator  was  surrounded,  and  with  whom  he 
stood  in  confidential  relations  at  the  time  of  its  execution, 
is  no  ground  for  inferring  undue  influence. 

Influence  gained  by  kindness  and  affection  will  not  be 
regarded  as  undue,  if  the  will  induced  to  be  made  through 
its  exercise  is  voluntarily  made. 

In  order  to  avoid  a  will  on  the  ground  of  undue  influ- 
ence,  it  must  be  shown  that  the  influence  exercised 
amounted  to  a  moral  coercion,  which  restrained  inde- 
pendent action  and  destroyed  free  agency,  or  which,  by 
importunity  which  could  not  be  resisted,  constrained  the 
testator  to  do  that  which  was  against  his  free  will  and 
desire,  but  which  he  was  unable  to  refuse  or  too  weak  to 
resist.  It  must  not  be  the  promptings  of  affection  ;  the 
desire  of  gratifying  the  wishes  of  another  ;  the  ties  of 
attachment  arising  from  consanguinity,  or  the  memory 
of  kindly  acts  and  friendly  offices,  but  a  coercion  pro- 
duced by  importunity,  or  by  a  silent,  resistless  power 
which  the  strong  will  often  exercises  over  the  weak  and 
infirm,  and  which  could  not  be  resisted,  so  that  the 
motive  was  tantamount  to  force  or  fear. 

I  instruct  you  that  undue  influence  cannot  be  pre- 
sumed, but  must  be  proved,  and  the  burden  of  proving 
it  lies  on  the  party  alleging  it  ;  and,  although  the  evi- 
dence of  undue  influence  must  often  be  indirect  and  cir- 
cumstantial, such  evidence  must  be  so  clear  and  strong 
as  to  bring  conviction  to  your  minds  that  the  respond- 
ents did  actually  use  unlawful  influence  upon  the  direct 
act  of  making  the  will,  and  at  the  time  it  was  made,  and 
that  such  influence  was  not  such  as  a  wife  or  other  law- 
ful relation  is  permitted  by  law  to  use.  The  undue  influ- 
ence must  be  proved  to  exist  as  a  fact — you  are  not  justi- 
fied in  finding  it  upon  a  suspicion. 

I  instruct  you  that  the  words  "  undue  advantage,"  as 
used  in  the  special  issues  to  be  submitted  to  you,  mean 
not  such  an  advantage  or  influence  as  a  wife  or  lawful 
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relations  may  use  over  the  testator,  but  it  must  be  such 
an  advantage  as  causes  him  to  make  a  will  essentially 
contrary  to  his  desire,  against  the  dictates  of  his  affec- 
tions, and  not  in  accordance  with  his  intentions  ;  for  no 
matter  how  great  may  be  the  advantage  used  over  a  tes- 
tator by  one  in  a  lawful  relation  to  him,  such  advantage 
is  not  undv^,  and  cannot  invalidate  his  will,  unless  it  had 
the  effect  of  causing  him  to  make  such  a  disposition  of 
his  property  as  was  against  his  will  and  desire,  and 
against  his  intentions. 


Estate   of  LENA    FLEISHMAN,    Deceased. 

[No.  11,697.    Decided  January  13,  1893.] 

Contest  of  Will. 


Will — Due  Eocecution  of — Witnesses  to— Attestation  in  Pres- 
ence of  Testatrix — What  is. 


1.  In  the  case  of  an  attested  will  there  must  be  two  attesting  wit- 
nesses, each  of  whom  most  sign  his  name  as  a  witness  at  the  end 
of  the  will,  at  the  testator's  request,  and  in  his  presence.  (Snbd.  4, 
Sec.  1276,  Civil  Code.) 

2.  In  the  presence  of  the  testator  means  that  the  testator  must  not 
only  be  present  corporally,  but  mentally  as  well,  capable  of  under- 
standing the  acts  which  are  taking  place  before  him. 

3.  An  instrument  is  not  attested  in  the  presence  of  the  testatrix  where 
two  witnesses  subscribed  their  names  thereto  in  an  apartment 
adjoining  the  room  in  which  the  testatrix  was  lying  ill  upon  her 
bed  (she  having  previously  signed  her  name  while  reclining  on 
her  bed  and  not  being  able  to  rise  therefrom),  and  it  being  impos- 
sible for  her  to  see,  by  natural  vision,  what  was  transpiring  in  the 
apartment  where  the  witnesses  signed. 


Lena  Fleishman  died  on  November  16,  1891,  leaving 
her  surviving  her  husband  and  two  brothers.  On 
December  5,  1891,  a  petition  was  filed  by  the  surviving 
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husband  for  the  probate  of  a  will  dated*  November  IS, 
1891.    On  December  23»  1391,  the  brothecB  filed  written 
grounds  of  opposition  to  the  probate  of  the  will.     The? 
grounds  of  contest  appear  from  the  opinion  of  the  Court. 

Messrs.  SvlUvan  &  Sullivan^  for  contestants. 
Messrs.  Craig  &  Meredithy  for  proponent. 

CoFFBT,  J. — The  question  here  is  whether  the  instru- 
ment propounded  for  probate  as  the  will  of  Lena  Fleish^ 
man,  deceased,  was  signed  by  the  persons  whose  names 
are  appended  thereto  as  subscribing  witnesses  in  the 
presence  of  the  testatrix. 

Section  1276  of  the  Civil  Code  of  California  provides, 
in  the  matter  of  an  attested  will,  Subdivision  4,  that 
there  must  be  two  attesting  witnesses,  each  of  whom 
must  sign  his  name  as  a  w^itness,  at  the  end  of  the  will, 
at  the  testator's  request  and  in  his  presence. 

In  presence  of  the  testator  means  that  the  testator 
must  not  only  be  present  corporally,  but  mentally  as 
well,  capable  of  understanding  the  acts  which  are  taking 
place  before  him. 

In  this  case  the  instrument  was  signed  by  the  sub- 
scribing witnesses  in  an  apartment  adjoining  the  room 
in  which  the  testatrix  was  lying  ill  upon  her  bed. 
Between  the  bed,  and  opposite  where  her  head  lay,  there 
was  a  partition  wall,  an  absolutely  opaque  substance, 
dividing  the  two  apartments,  and  on  the  other  side  of 
that  wall,  at  a  table  near  the  window,  without  the  sight 
or  hearing  of  the  testatrix,  the  two  witnesses  subscribed 
their  names,  the  testatrix  having  previously  signed  her 
name  while  reclining  on  her  bed,  not  being  able  to  rise 
therefrom.  It  was  impossible  for  her  to  see  what  was 
transpiring  on  the  other  side  of  the  wall  by  natural 
vision. 

These  are  the  facts  in  evidence.     Subjoined  is  a  review 
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of  the  cases  cited  by  proponent  in  support  of  the  propo- 
sition that  there  was  a  valid  execution  of  the  paper  prof- 
fered. 

In  Hogan  v.  Orosvenor,  10  Mete,  56,  the  attesting  wit- 
nesses signed  in  the  presence  of  the  testator. 

In  Ambre  v.  WeiahaaVy  74  111.,  110,  "the  testatrix  could 
have  seen  the  witnesses  in  the  dining-room  at  the  table, 
while  they  were  signing  the  will." 

Redfield  on  Wills  declares  the  rule  as  follows  :  "  The 
rule  requires  that  the  witnesses  should  be  actually  within 
the  range  of  the  organs  of  sight  of  the  devisor,  and  where 
the  devisor  can  not  by  any  possibility  see  the  act,  that  is 
out  of  his  presence." 

Redfield  on  Wills,  247  (Star  *  page). 

In  Shires  v.  Olasscockf  2  Salk.,  688,  the  Court  decided 
"  that  it  is  enough  if  the  testator  might  see — it  is  not 
necessary  that  he  should  actually  see — them  (the  attest-^ 
ing  witnesses)." 

In  Dary  v.  Smith,  3  Salk.,  395,  the  Court  sustained  the 
will,  saying,  "  it  was  a  sufficient  subscribing  within  the 
meaning  of  the  statute,  because  it  was  possible  that  the 
testator  might  see  them  (the  attesting  witnesses)  sub- 
scribe their  names." 

In  Todd  V.  Winchelsea,  2  Car.  &  P.,  there  was  a  ques- 
tion as  to  whether  the  will  was  attested  in  the  room 
where  the  will  was  executed,  or  whether  in  a  part  of  the 
adjoining  room  where  the  testator  "  might  have  seen  " 
the  witnesses  attest  the  will.  The  Court  in  that  case, 
instructing  the  jury,  said  :  "  You  will  therefore  have  to 
say  whether  the  will  was  attested  in  the  bedroom  ;  if  so, 
there  is  no  doubt.  But,  if  you  think  it  was  attested  in 
the  other  room,  whether  it  was  attested  in  such  part  of 
that  room  that  the  testator  might  have  seen  the  wit- 
nesses attest  it.  In  either  of  those  cases  plaintiffs  are 
entitled  to  a  verdict ;  but  if  you  think  otherwise,  I  am  of 
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the  opinion  that,  in  point  of  law,  you  ought  to  find  a  ver- 
dict for  the  defendants/' 

In  Hill  V.  Burge,  12  Ala.,  695,  696,  we  find  :  "  The 
design  of  the  statute  in  requiring  the  attestation  to  be 
made  in  the  presence  of  the  testator  was  to  prevent  the 
substitution  of  a  surreptitious  will.  In  the  presence  of 
the  testator,  therefore,  is  within  his  view.  He  must  be 
able  to  see  the  witnesses  attest  the  will,  or,  to  speak  with 
more  precision,  their  relative  position  to  him,  at  the  time 
they  are  subscribing  their  names  as  witnesses,  must  be 
such  that  he  may  see  them  if  he  thinks  proper." 

In  Nock  V.  Nock,  10  Gratt.,  106,  the  witnesses  signed  at 
a  bureau  in  an  adjoining  room,  sixteen  or  seventeen  feet 
from  the  bed  where  the  testator  was  lying  with  his  head 
raised  up,  and  from  which  he  could,  through  an  open 
door,  plainly  see  the  witnesses,  excepting  their  forearms 
and  hands,  while  writing. 

In  Lamb  v.  Girtman,  26  Ga.,  629,  it  was  held  that  the 
lower  Court  erred  because  it  refused  to  charge  that,  if  the 
testator  might  have  seen  the  attestation,  it  is  sufficient. 

In  Wright  v.  Lewis,  5  Rich.,  212,  216,  the  testator 
stepped  into  and  remained  in  the  adjoining  room,  from 
which  he  might  have  seen  the  witnesses  subscribe  their 
names. 

In  Watson  v.  Pipes,  32  Miss.,  468,  the  Court  say  :  **  It 
is  settled  by  all  the  authorities  that  it  is  not  absolutely 
essential  that  the  testator  should  actually  see,  but  if 
the  witnesses  be  shown  to  have  been  within  the  scope 
of  the  testator's  view  from  his  actual  position,  it  will  be 
sufficient." 

In  McElfresh  v.  Guard,  32  Ind.,  412,  the  trial  Court 
instructed  the  jury  that  "  the  law  requires  attestation  in 
the  presence  of  the  testator  to  prevent  obtaining  another 
will  in  place  of  the  true  one.  It  is  therefore  enough  that 
the  testator  might  see,"  etc.  The  instruction  was  sus- 
tained. 
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Contetstants  tetet  to  the  following  cases  as  instances 
of  what  has  been  deemed  not  a  sufficient  signing  in  the 
testator's  presence  : 

In  Edehton  v.  Spake,  Holt  222-3,  Mod.  259,  Comb. 
156,  the  witnesses  subscribed  their  names  in  a  hall 
adjoining  the  room  where  the  testator  lay,  but  in  such  a 
place  that  he  could  not  see  them. 

In  Machell  v.  Temple,  2  Show.,  288,  the  witnesses  with- 
drew out  of  sight  into  another  room,  at  the  reque^  of 
the  testator,  because  the  noise  in  his  sick  room  disturbed 
him. 

In  Broderick  v.  Brodericky  1  P.  Wms.,  239,  4  Vin.  Abr., 
534,  the  witnesses,  for  the  ease  of  the  testator,  went  down- 
stairs into  another  room,  to  attest  his  will.  See,  also, 
Onions  v.  Tyrer,  id.,  343. 

In  Clark  v.  Wa/rd,  1  Bro.  P.  C,  137,  the  witnesses  sub- 
scribed  at  a  window,  in  a  passageway,  where  they  could 
see  but  part  of  the  bed,  and  the  testator,  lying  thereon, 
could  not  see  them. 

In  Tribe  v.  THbe,  13  Jur.  793,  1  Rob.  775,  the  testa- 
trix lay  in  bed  with  the  curtains  drawn,  and  her  back 
turned  toward  the  witnesses,  who  were  signing  at  a  table 
in  the  same  room. 

In  Wright  v.  Manifold,  1  M.  &  S.,  294,  the  testator 
could  not,  from  his  room,  have  seen  into  the  room  where 
the  witnesses  signed,  without  putting  his  head  out  into  a 
passageway  which  connected  the  two  rooms,  although, 
as  the  witnesses  were  retiring  from  his  room,  he  called 
upon  his  attendant  to  assist  him  in  rising. 

In  Ellis^  case,  2  Gurteis,  395,  the  witnesses  were  in  an 
adjoining  room,  where  they  could  neither  see  the  testator 
nor  be  seen  by  him,  although  they  were  so  near  that 
they  could  hear  him  breathe. 

In  GolmaWs  case,  3  Curteis,  118,  folding  doors  between 
the  two  rooms  were  open,  being  tied  back,  but  the  table 
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on  which  the  witnesses  wrote  wa»  so  sitaated  that  the 
testator  could  not  possibly  have  seen  it. 

In  Norton  v.  Bazett,  Dea  &  8.  W.  (5  Am.  Law  Reg., 
52),  the  witnesses  were  clerks  of  the  testator,  and  called 
by  him  from  an  outer  office  into  his  own,  where  he  was 
sitting  with  his  back  towards  the  door.  The  will  was 
written  on  two  separate  sheets,  the  second  (see  Bond  v. 
SeweUj  3  Burr.,  1773 ;  Qnsa  v.  Oass,  3  Humph.,  278 ; 
Sorsford'a  case,  L.  R.,  211)  of  which  he  signed,  and  they 
(his  table  being  full  of  papers)  took  it  into  their  room 
for  attestation.  When  they  returned  he  was  standing 
up,  but  otherwise  relatively  in  the  same  position  as 
before,  and  from  which  it  was  impossible  for  him  to  have 
seen  them  while  signing. 

In  Kiltick's  case,  3  S.  W.  &  T.  R.,  578,  the  deceased 
could,  by  changing  her  position  in  bed,  have  seen  the 
witnesses  sign  her  will  in  another  room,  but  the  proof 
was  that  she  did  not  do  so. 

In  Violette  v.  Therriau,  1  Pug.  &  Bus.  (N.  B.),  389,  the 
testator  had  been  paralyzed  and  was,  when  his  will  was 
executed,  unable  to  rise  from  his  bed  without  assistance. 
A  small  table  stood  at  the  foot  of  his  bed,  and  was 
concealed  therefrom  by  the  foot-board  of  the  bed  rising 
above  it,  so  that,  although  he  could  see  the  persons  of 
the  witnesses,  their  arms  and  hands  and  the  paper  on 
which  they  wrote  on  the  table  were  invisible. 

In  Robinson  v.  King,  6  Ga.,  589,  the  testator  signed  his 
will  in  bed,  and  was  not  able  to  get  up  without  assist- 
ance. The  witnesses  wrote  their  names  thereto  on  a 
piaaza  adjoining  his  room,  about  ten  feet  from  him. 
There  was  a  door  communicating  with  the  room,  but 
their  relative  positions  were  such  that  they  could  not  see 
each  other. 

In  Brooks  v.  Duffelly  23  Ga*,  441,  a  will  was  executed 
by  the  testator  in  bed,  towards  evening,  and,  for  the  sake 
of  seeing  better,  the  witnesses  stepped  to  a  door,  which, 
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when  open  swung  against  the  side  of  his  bed,  so  that, 
without  changing  his  position,  it  would  have  been  impos- 
sible to  see  them,  and  he  was  too  weak  to  notice  any- 
thing that  was  going  on. 

In  Reed  v.  Roberta,  26  Ga.,  294,  the  testator,  in  extremu, 
was  lying  in  a  bed  with  four  high  posts,  having  a  coun- 
terpane stretched  across  those  at  the  head  to  protect  him 
from  the  air.  After  he  had  signed,  the  will  was  taken 
behind  the  head  of  the  bed,  to  a  chest  against  the  wall 
some  seven  or  eight  feet  distant  and  attested.  The  proof 
showed  that  he  was  too  feeble  to  change  his  position  with- 
out help. 

In  Graham  v.  Graham,  10  Ired.,  218,  the  witnesses 
went  into  another  room  to  sign  at  a  chest  standing 
against  the  partition,  two  or  three  feet  from  the  open  door. 
The  bed  in  which  the  testator  lay  stood  also  against  the 
partition,  with  its  head  nearly  opposite  to  the  chest,  so  that 
the  testator  could,  by  turning  his  head,  see  the  backs  of 
the  witnesses  as  they  sat  at  the  chest  writing,  but  he 
could  not  see  their  faces,  arms  or  hands,  nor  the  paper 
on  which  they  were  writing. 

In  Lamb  v.  Girtman,  infra,  the  testator  signed  his 
will  at  a  small  table  in  a  hallway,  and  then,  being  in 
feeble  health,  withdrew  to  his  room  adjoining,  accom- 
panied by  a  witness,  who  returned  to  the  others,  and 
then  they  all  signed.  The  testator,  when  afterwards 
noticed  by  them,  was  lying  in  the  ordinary  attitude  on 
his  bed,  and  in  that  position  could  not  have  seen  the 
witnesses  when  signing. 

In  Reynolds  v.  Reynolds,  1  Spears,  253,  the  testator, 
after  being  raised  to  sign  his  will,  sank  back  in  his  bed, 
and  the  witnesses  went  to  a  table  in  a  hall  and  signed 
their  names.  The  testator  could  not  see  them  as  he  lay, 
and,  although  he  had  strength  to  rise  sufficiently  to  see 
them,  yet  he  did  not  rise. 

In  Jones  v.  Tuck,  3  Jones,  202,  the  testator  could  not 
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see  the  witnesses  while  signing  his  will  in  another  room, 
without  raising  himself  up  on  his  elbow,  but  this  the 
witnesses  thought  him  capable  of  doing,  because  they 
saw  hira  turn  several  times  in  his  bed. 

In  Omdorffv.  Hummer,  12  B  Mon.,  619,  the  table  on 
which  the  witnesses  wrote  stood  just  behind  the  head  of 
the  lounge  on  which  the  testator  lay,  and  four  or  five 
feet  therefrom.  He  could  not,  from  his  position,  have 
seen  the  witnesses  at  all,  and  it  seemed  doubtful  whether 
he  could,  without  assistance,  have  changed  his  posture. 

In  Neil  v.  Neil,  1  Leigh,  6,  the  testator,  when  two  of 
the  witnesses  signed  at  a  table  by  his  bed,  lay  with  his 
back  to  them,  and  his  sight  was  poor,  and  the  light  in 
the  room  dim  ;  he  could  not  rise  alone. 

In  Boldry  v.  Parris,  2  Gush.,  433,  the  testatrix  and  one 
witness  signed  in  her  room,  and  then  that  witness  took 
the  will  into  an  adjoining  room,  where  it  was  signed  by 
the  other  two  witnesses,  out  of  the  testatrix's  sight  alto- 
gether. 

In  Edelen  v.  Hardy,  7  Harr.  &  Johns.,  61,  the  testator, 
after  signing,  requested  the  witnesses  to  retire  and  they 
went  into  an  adjoining  room,  separated  from  the  other 
by  a  plank  partition  ;  there  was  no  direct  communication 
between  the  rooms,  nor  could  testator  have  possibly  seen 
them. 

See  Russell  v.  Falls,  3  Harr.  &  McHen.,  457. 
See  also  Redfield  on  Wills,  Section  245,  et  seq. 
Jarman  on  Wills,  5th  Edit.  (Bigelow),  star  *  page  87, 
et  seq.,  And  notes  ;  also  Section  1276  Civil  Code. 

In  conclusion,  the  Court  may  refer  to  the  record  in 
the  matter  of  the  estate  of  I.  B.  Firnkas,  deceased.  No. 
2774,  of  this  Court,  decided  August  19,  1884. 

In  that  case  the  attesting  witnesses  signed  the  alleged 
will  of  the  deceased,  not  in  the  actual  presence  of  the 
testator,  but  in  an  adjoining  room  where  they  could  not 
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be  seen  by  him  at  the  time  they  signed  their  names  as 
witnesses  to  the  will. 

This  Court  held  that  the  instrument  was  not  attested 
in  the  manner  required  by  law,  and  denied  probate 
thereof. 

The  facts  in  the  Pirnkas  will  case  and  in  the  case  at  bar 
are  curiously  coincidental,  and  the  judgment  here  should 
correspond. 

Judgment  for  contestants. 


Estate  of  BERTHA  BERTON,  Deceased. 

[No.  7245.     Decided  March  19,  1892.] 

Applloation  for  Distribution. 


Construction  of  Will — Intention  of  Testatrix — Bequests  to 
Surviving  Husband  and  Children  of  Former  Marriage — Con- 
ditions  of. 


Testatrix  bequeathed  to  her  son  and  daughter,  issue  of  a  former  mar- 
riage, a  specified  sum  of  money,  and  bequeathed  the  balance  of  her 
estate  to  these  two  children  and  to  her  second  husband,  share  and  share 
alike ;  she  further  provided  that  the  son  shall  receive  his  share  on 
reaching  the  age  of  twenty-five  years  and  that  the  daughter  shall 
receive  hers  at  the  time  she  marries,  and  that  if  either  die,  without 
having  married  or  without  issue,  his  or  her  share  shall  go  to  the  other 
and  to  her  husband  ;  testatrix  further  provided  that  the  children  shall 
be  educated,  and  that  their  education  be  paid  out  of  the  interest 
(income)  of  the  estate,  and  she  expressed  her  confidence  that  her  hus- 
band would  do  all  in  his  power  to  promote  the  welfare  of  her  children  ; 
she  farther  provided  that  if  her  husband  shall  die  before  the  children 
attain  their  majority,  his  share  of  the  estate  shall  go  to  them.  The 
estate  disposed  of  by  the  will  was  inherited  by  the  testatrix  from  her 
first  husband.  Upon  application  by  the  second  husband,  during  the 
minority  of  the  childxen,  for  distribution  to  him  of  his  share  of  the 
estate,  Held: 

I.    The  Court  should  ascertain  and  execute  the  intention  of  the  testa- 
trix. 
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2.  Bvery  portion  of  a  will  must  be  made  to  have  iU  just  operation, 
unless  there  arises  some  invincible  repngnance,  or  else  some  portion 
is  absolutely  unintelligible. 

3.  Words  or  clauses  of  sentences,  or  even  whole  paragraphs,  of  a  will 
may  be  transposed  to  any  extent,  with  a  view  to  show  the  intention 
of  the  testator. 

4.  If  an  immediate  distribution  of  the  estate  (after  due  administration) 
had  been  contemplated,  teatatriz  would  not  have  made  the  expense 
of  educating  the  children  a  charge  upon  the  estate. 

5.  The  intent  of  the  testatrix  was  that  the  estate  be  kept  whole  until 
the  children  attain  their  majority,  and  the  bequest  tp  the  husband 
is  dependent  upon  his  living  until  that  time,  and  was  in  a  measure 
intended  as  compensation  for  the  services  expected  of  him  by  the 
testatrix  in  the  promotion  of  the  welfare  and  the  education  of  the 
children. 

6.  The  application  of  the  husband  for  distribution,  having  been  filed 
before  the  children  attained  their  majority,  is  premature,  and  must 
be  denied. 


Bertha  Berton  died  on  April  3,  1888.  The  will  set 
forth  in  the  opinion  was  admitted  to  probate  and  the  sur- 
viving husband  appointed  executor  thereof  on  May  10, 
1888.  He  filed  a  petition  for  distribution  on  October  17, 
1891,  and  objections  thereto  were  thereafter  filed  by  the 
guardian  of  the  children. 

Sidney  V.  Smith,  Esq.,  for  petitioner. 
Naphialy,  Freidenrich  &  Ackermanj  for  guardian  of  the 
children. 

Coffey,  J. — Flavien  Berton  was  the  surviving  husband 
of  decedent  testatrix  (her  second  spouse)  and  the  executor 
of  her  will  and  a  legatee  and  devisee  therein.  The  will 
is  in  the  following  form,  it  being  premised  that  the  in- 
strument is  olographic,  and  that  from  the  evidence  it 
appears  that  it  was  written  by  a  French  w^oman,  as  may 
appear  from  the  idiomatic  expression  : 

"  In  the  name  of  God,  Amen. 

"  I,  Bertha   Berton,  of  the  City  and  County   of   San 
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Francisco,  State  of  California,  being  of  sound  mind  and 
memory,  calling  to  mind  the  frealty  of  human  life,  desire 
to  settle  my  worldly  affairs  and  direct  how  the  estate  of 
which  it  has  pleased  God  to  bless  me  shall  be  disposed, 
at  the  time  of  my  decease. 

"  I  do  make  and  publish  this  my  last  will  and  testa- 
ment, hereby  revoking  all  other  wills  and  testaments  by 
me  made  heretofore. 

"  I  comend  my  body  to  the  earth,  to  be  buried  with 
little  expense  by  my  executors  hereafter  named. 

**  My  will  is,  that  all  my  debts  and  funeral  expenses  be 
paid  out  of  my  estate  by  my  executors. 

**  I  desire  to  give  to  my  only  two  beloved  children, 
Michael  Albert  Tschurr,  born  in  San  Francisco,  and  now 
residing  with  my  beloved  father,  Michael  Corai,  in  Zug- 
Graubenden,  Switzerland,  and  my  daughter,  Anna  Paul- 
ina Catharina  Tsehurr,  born  and  now  residing  in  San 
Francisco,  the  sum  me  of  ten  thousand  dollars  each,  share 
and  share  alike ;  this  to  be  theyr  separate  part  of  my 
estate,  which  I  give  to  them. 

"  I  further  give  and  bequeath  the  balance  of  my  estate, 
of  which  I  may  die  seised  or  posessed,  or  to  which  I  shall 
be  entitled  at  the  time  of  my  decase,  to  my  beloved  hus- 
band, Flavien  Berton,  of  the  City  and  County  of  San 
Francisco,  my  beloved  son,  Michael  Albert  Tsehurr,  and 
my  beloved  daughter,  Anna  Paulina  Catharina  Tsehurr, 
share  and  share  alike.  Each  to  receive  one-third  of  my 
estate  after  my  two  named  children  will  have  received 
theyr  ten  thousand  dollars  each. 

**  My  beloved  son  shall  receive  his  share  of  my  estate  at 
the  time  he  attains  the  age  of  twenty-five  years.  It  is 
my  wish  that  my  only  daughter  should  not  mary  before 
she  attains  the  age  of  twenty  years.  At  that  time,  if  she 
maries,  she  to  receive  all  her  part  of  my  estate,  this  to  be 
forever  her  own  separate  property  outside  of  five  thou- 
sand dollars,  which  shall  be  her  mother's  wedding  gift. 
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Her  husband  never  to  have  any  right  to  the  ballance  of 
her  estate,  but  the  interests,  her  estate  to  be  and  remain 
her  oion  separate  property,  at  the  time  of  her  decase  to 
go  to  her  children,  or  if  there  are  no  children,  one-half 
to  be  given  to  her  husband,  the  other  half  to  her  brother 
or  his  hevers, 

"  Should  it  please  God  to  call  one  of  my  children  from 
this  earth  before  they  should  be  maried,  or  have  family, 
theyr  share  to  go  share  and  share  alike  to  theyr  step-father, 
or  brother  or  sister. 

"  It  is  my  will,  that  my  children  above  named,  being 
the  children  of  my  dearly  beloved  husband.  Christian 
Tschurr,  deceased,  be  well  educated,  theyr  education  be 
paid  out  of  the  interests  of  my  estate.  My  son  to  choos 
the  proffession  he  wishes,  or  has  talent  for. 

"  I  do  nominate,  constitute  and  apoint  my  beloved 
husband,  Flavien  Berton,  of  the  City  and  County  of  San 
Francisco,  to  be  the  executor  of  this  my  last  will  and 
testament.  I  have  full  confidence  that  he  will  do  all  in 
his  power  to  promote  the  wellfare  of  my  two  named 
children,  and  in  this  confidence  he  shall  not  be  oblidged  to 
give  any  bonds  whatever.  He  shall  have  full  power  to 
sell  at  public  or  private  sale,  at  such  time  as  he  may 
deem  best,  all  the  property,  real  or  personally  of  which  I 
may  die  seised  or  posessed,  and  to  which  I  may  be  entitled 
at  the  time  of  my  decase. 

"  Should  my  dear  husband,  Flavien  Berton,  be  called 
from  this  earth  before  my  two  children  attain  theyr 
majority,  his  share  of  my  estate  to  go  back  to  my  said 
two  children.  Should  he  remary,  he  to  have  only  fife 
thousand  dollars  of  my  estate,  the  ballance  to  go  back  to 
my  two  children,  share  and  share  alike.  My  beloved 
husband's  father,  Jean  Berton,  residing  at  St.  Sorlin 
Drom,  France,  I  wish  in  case  of  our  decase  to  get  one 
hundred  dollars  jearly  for  the  time  of  his  life,  this  con- 
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tributiou  to  be  paid  oat  of  the  interests  of  my  eatste  and 
to  cease  at  the  time  of  his  decase, 

'^  I,  the  said  Bertha  Berton,  has  to  this  my  last  will  and 
testament  set  my  hand  and  «eal  this  the  eightenth  day  of 
April,  in  the  year  of  our  Lord  One  thousand  eight  hun- 
dred and  eighty-seven. 

'<  (Seal)  Bbbuha  Bbbtok." 

Testatrix  was  the  mother  of  two  children,  the  issue  of 
her  marriage  with  her  first  husband,  from  whom  she 
inherited  the  estate  that  she  disposed  of  by  will.  She 
married  the  applicant,  Mr.  Berton,  about  a  year  before 
her  death.  In  the  will  above  quoted  it  appears  that  after 
giving  to  each  of  her  children  ten  thousand  dollars  she 
undertakes  to  distribute  the  residue  as  follows  : 

"  I  give  the  balance  of  my  estate  to  my  beloved  hus- 
band, Flavien,  and  my  beloved  children  —  share  and 
share  alike  ;  each  to  receive  one-third  ; "  the  estate  to  be 
distributed  at  the  time  which  she  then  undertakes  to  fix, 
the  son  to  receive  his  share  when  he  attains  his  twenty- 
fifth  year,  the  daughter  her  share  upon  her  marriage,  or, 
if  she  die  without  issue,  this  share  to  go  to  her  brother  ; 
and,  having  stated  the  conditions  upon  which  these  two 
residuary  legatees  shall  obtain  their  one-third  of  the 
estate,  she  limits  the  legacy  given  to  Berton,  by  provid- 
ing that  should  he  die  before  her  two  children  attain 
their  majority,  the  share  bequeathed  to  him  shall  go  back 
to  her  children. 

It  is  agreed  by  all  the  counsel  that  the  postponement 
of  the  son's  interest,  there  being  no  intermediate  estate 
and  no  trust  created  to  support  it,  is  inimical  to  the 
absolute  nature  of  the  devise,  and  must  be  disregarded  as 
void.  So,  likewise,  the  limitation  over  of  the  daughter's 
share  after  her  decease  to  her  children  may  be  overlooked| 
the  estate  being  all  personalty. 

It  is  claimed  by  counsel  opposing  the  application  that. 
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as  the  evidence  before  the  Court  shows  that  these  children 
are  not  of  age,  Berton's  application  is  premature,  and  he 
must  wait  until  these  children  reach  their  majority  before 
he  can  claim  distribution  of  the  estate. 

The  Court  should  ascertain  and  execute  the  intention 
of  the  testatrix. 

Redfield  in  his  work  on  Wills  says  (Vol.  1,  pages  430- 
432)  : 

*'  There  is,  perhaps,  no  rule  of  construction  of  more  universal 
application  to  wills,  or  which  oftener  requires  to  be  acted  upon, 
than  that  every  portion  of  the  instrument  must  be  made  to  have 
its  just  operation,  unless  there  arises  some  invincible  repug- 
nance, or  else  some  portion  is  absolutely  unintelligible."  (Page 
435.  Rule  14.) 

The  next  rule  of  construction  laid  down  by  him  is 
Rule  15  : 

**  There  is  no  more  clearly  established  rule  of  construction,  as 
applicable  to  wills,  than  that  words  or  clauses  of  sentences,  or 
even  whole  paragraphs,  may  be  transposed  to  any  extent,  with 
a  view  to  show  the  intention  of  the  testator.''  Where  a  con- 
struction of  a  will  *'  gives  e£fect  to  all  the  provisions  of  the  will, 
and  renders  them  all  harmonious  and  consistent,  both  with  each 
other  and  with  the  general  purpose  and  intent  of  the  will,  it 
affords  very  satisfactory  ground  of  presumption  that  it  reaches 
the  source  of  the  difficulty,  and  explains  the  mode  in  which  it 
arose." 

In  the  light  of  these  rules  of  construction,  what  was 
the  intention  of  Mrs.  Berton  as  expressed  in  her  will 
with  reference  to  the  bequest  made  to  her  husband? 
With  much  particularity,  and  with  the  love  of  a  mother 
for  her  children,  she  fixes  the  time  when  they  are  to 
enjoy  the  estate  bequeathed  to  them  at  a  period  when 
they  are  presumed  to  know  the  value  of  money.  Her 
son  is  to  have  his  share  when  he  is  twenty-five  years,  of 
age — her  daughter  when  she  marries  ;  and,  feeling  that 
her  children  are  entitled  to  this  estate,  made  for  them  by 
her  labor,  and  not  that  of  their  stepfather,  who,  though 
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kindly  spoken  of  by  Mrs.  Berton  in  her  will,  is  never- 
theless a  stranger  to  them,  she  declares  that  he  is  enti- 
tled to  his  share  after  they  have  become  of  age  or 
married.  In  giving  her  husband  one-third  of  her  estate, 
but  making  the  gift  dependent  upon  his  living  after  said 
children  attain  their  majority  and  marry,  she  was  influ- 
enced thereto  by  the  belief  that  her  second  husband 
deserved  and  should  be  compensated  for  his  labor 
expended  and  interest  taken  in  the  welfare  and  educa- 
tion of  said  children.  By  the  terms  of  her  will  she 
refers  to  the  services  expected  of  him  in  behalf  of  these 
children  in  these  words  ;  '^  I  have  full  confidence  that 
he  (Berton)  will  do  all  in  his  power  to  promote  the  wel- 
fare of  my  two  named  children  " — and  beyond  all  that 
and  as  indicative  of  the  full  and  matured  intent  of  the 
testatrix  to  keep  her  estate  intact  and  undisturbed  during 
the  minority  of  said  children,  she  charges  said  estate  with 
the  expense  of  educating  them,  in  these  words  :  ^'  It  is 
my  will  that  my  children  above  named,  being  the  chil- 
dren of  my  dearly  beloved  husband,  Christian  Tschurr, 
deceased,  be  well  educated,  their  education  be  paid 
out  of  the  interest  of  my  estate."  If  an  immediate 
distribution  of  the  estate  (after  due  administration)  had 
been  contemplated  by  the  testatrix,  she  would  surely  have 
imposed  no  such  charge  upon  the  estate.  Can  it  not 
fairly  be  maintained  that  the  import  of  this  language  is 
that  the  money  of  the  estate  should  be  so  invested  as  to 
yield  an  income,  and  such  income  or  interest  be  applied, 
so  far  as  necessary,  towards  the  education  of  said  chil- 
dren, who  were,  at  the  time  of  the  execution  of  said  will, 
and  still  are,  being  educated  abroad  ? 

The  Court  adopts  the  argument,  to  the  extent  herein- 
above indicated,  against  the  application,  and  believes 
that  the  intent  of  the  testatrix  is  carried  out  in  the  keep- 
ing of  the  estate  whole  until  the  minor  children  attain 
their  majority. 

The  petition  for  distribution  is  denied. 


Estate  of  Bkdbll.  99 

Estate  of  CLARA  CECILIA  BEDELL, 

Deoeased. 

[No.  11,494.  Decided  Mardi  25, 1892.] 

Applications  for  Letters  of  Administration  by  Nom- 
inee of  Parents  and  by  Public  Administrator. 


Letters  of  AdminMrcUion  —  Who  Entitled  tOy  as  Between 
Nominee  of  Parents  and  Public  Administrator  —  Priority  of 
Right — Intention  of  Legislature. 


1.  Section  1365,  C.  C.  P.,  specifies  ten  classes  of  persons  to  whom 
letters  of  administration  may  be  granted,  who  are  entitled  to  let- 
ters in  the  order  of  enumeration.  The  parents  constitute  the  third 
class ;  the  Public  Administrator  the  eighth  class,  and  any  person 

legally  competent  the  tenth  class. 

• 

2.  Section  1379,  C.  C.  P.,  provides  that  administration  may  be  granted 
to  one  or  more  competent  persons,  although  not  otherwise  entitled 
to  the  same,  at  the  written  request  of  the  person  entitled,  filed  in 
the  Court.  A  nominee  of  the  parents,  although  in  his  own  right 
belonging  to  the  tenth  class,  is,  by  virtue  of  the  written  request  of 
the  parents,  entitled  to  precedence  over  the  Public  Administrator. 

3.  If  the  priority  of  right  to  letters,  specified  in  Section  1365,  C.  C.  P., 
must  always  prevail,  it  would  be  idle  to  make  a  written  request  for 
the  appointment  of  any  person  except  he  be  the  one  next  entitled 
to  letters  after  the  person  making  the  request.  In  such  case  the 
person  entitled  could  simply  decline  to  apply  for  letters  and  thus 
accomplish  his  object  fully  without  making  any  written  request. 
If  the  Legislature  intended  that  the  right  of  the  person  next  in 
order  could  not  be  superseded  by  the  written  request  of  the  person 
entitled,  it  certainly  would  have  indicated  such  intention  by  appro- 
priate language. 

4.  A  competent  person  may  be  included  in  the  tenth  class  of  Section 
1365,  C.  C.  P.,  and  may  be  appointed  at  the  request  of  the  person 
entitled,  whichever  class  he  may  be  within,  whether  the  class 
immediately  preceding  or  not. 

5.  The  surviving  husband  or  wife,  or  some  competent  person  whom  he 
or  she  may  request  to  have  appointed,  is  entitled  first  in  order  to 
letters.  (Subdivision  i.  Section  1365,  C.  C.  P.)  This  provision 
has  application  to  cases  other  than  those  governed  by  Section  1379, 
C.  C.  P.,  as,  under  the  latter  section,  only  persons  who  are  them- 
selves entitled  to  letters  can  make  a  written  request  for  the  appoint- 
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ment  of  another  person ;  while,  under  the  fbrtner  provision,  a  sur- 
viving husband  or  wife  may  make  such  request,  although  he  or  she 
may  not  be  personally  entitled  to  letters  by  reason  of  non* residence. 

6.  Where  the  father  of  the  decedent  has  requested  in  writing  that  a 
competent  person  be  appointed  administrator,  he  has  exercised  his 
statutory  right;  he  cannot  revive  his  privilege,  nor  retract  his 
waiver  and  request,  as  against  his  nominee,  who  acted  upon  the 
same;  and  a  second  request  that  another  person  be  appointed 
administrator  must  be  disregarded. 

7.  Where  the  &ther  of  the  decedent  requested  the  appointment  of  a 
competent  person  as  administi^tor,  and  his  nominee  applied  for 
letters  and  thus  went  to  expense  and  trouble,  the  iisther  is  estopped 
from  withdrawing  his  waiver  or  retracting  his  renunciation. 


Clara  Cecilia  Bedell  died  on  October  16,  1891,  leaving 
a  will  dated  June  20,  1891,  in  which  Bichard  V.  Dey  was 
named  as  executor. 

On  November  3,  1891,  Edward  W.  Gunther  filed  a 
petition  for  letters  of  administration  with  the  will 
annexed,  alleging  that  Dey  had  renounced  his  right  to 
act  as  executor,  and  that  the  mother  of  the  decedent 
requested  his,  Gunther's,  appointment  as  administrator. 
Annexed  to  the  petition  was  the  request  of  the  mother. 

On  November  14,  1891,  A.  C.  Freese,  Public  Adminis- 
trator, filed  a  petition  praying  that  letters  be  issued  to 
him. 

On  December  7,  1891,  Gunther  filed  an  amended  peti- 
tion in  which  he  stated  that  the  father  of  the  decedent 
also  requested  his  appointment,  and,  annexed  to  this 
amended  petition,  was  the  request  of  the  father. 

On  January  11,  1892,  there  was  filed  another  paper 
signed  by  the  father,  dated  January  9, 1892,  and  request- 
ing that  the  Public  Administrator  be  appointed  admin- 
istrator of  the  estate. 

Messrs.  W,  F,  Herrin  and  Arthur  Rodgers,  for  E.  W. 
Gunther,  nominee  of  parents. 

Messrs.  /.  D,  Sullivan  and  James  0.  Maguire,  for  A.  C. 
Freese,  Public  Administrator. 
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Coffey,  J. — Testatrix  died  leaving  a  will  nominating 
one  Richard  V.  Dey  as  executor.  Dey  renounced  and 
Gunther  applied  for  letters  of  administration,  with  the 
will  annexed,  upon  request  preferred  in  writing  of  the 
father  and  mother.  The  father  expressly  waived  and 
relinquished  his  right  to  be  appointed,  and  requested  the 
appointment  of  Gunther.  Subsequently,  and  after  the 
case  was  submitted  for  consideration,  he  undertook  to 
retract  this  relinquishment  and  requested  the  appoint- 
ment of  the  Public  Administrator. 

The  first  brief  was  filed  January  5th,  the  last  brief  Feb- 
ruary  6,  1892  ;  the  first  request  of  the  father,  in  favor 
of  Gunther,  December  7,  1891,  and  the  second  request 
(the  last  up  to  date)  January  9,  1892.  I  shall  treat  the 
case,  first,  as  it  stood  at  the  submission,  and,  secondly,  as 
it  is  claimed  to  have  been  modified  by  the  second  request 
of  the  father. 

Section  1365  of  the  Code  of  Civil  Procedure  specifies 
ten  classes  of  persons  to  whom  letters  of  administration 
may  be  granted,  who  are  entitled  to  letters  in  the  order 
of  enumeration.  The  father  and  mother  constitute  the 
third  cli^ss,  the  Public  Administrator  the  eighth  class, 
and  the  last  or  tenth  class  includes  the  applicant,  Gun- 
ther. 

Section  1379  of  the  Code  of  Civil  Procedure  provides  : 
'^  Administration  may  be  granted  to  one  or  more  compe- 
tent persons,  although  not  otherwise  entitled  to  the  same, 
at  the  written  request  of  the  person  entitled,  filed  in  the 
Court." 

The  Public  Administrator  contends  that  the  written 
request  of  the  father  and  mother,  in  favor  of  a  person 
within  the  tenth  class,  cannot  supersede  his  right  to 
letters,  as  under  Section  1365  he  is  entitled  before  a  per- 
son of  the  tenth  class. 

This  construction  of  the  law  denies  to  Section  1379 
any  effect  or  force  whatever,  because,  if  the  priority  of 
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right  to  letters  specified  in  Section  1365  must  always 
prevail,  then  it  is  idle  to  make  a  written  request  for  the 
appointment  of  any  person  except  he  be  the  one  next 
entitled  to  letters  of  administration  after  the  person  mak- 
ing the  request.  In  such  case  the  person  entitled  could 
simply  decline  to  apply  for  letters,  and  would  thus 
accomplish  his  object  fully  without  making  any  written 
request.  But  Section  1379  expressly  provides  that  letters 
of  administration  may  be  granted  to  a  "  competent  per- 
son/' '^  not  otherwise  entitled  to  the  same,  at  the  written 
request  of  the  person  entitled."  If  the  Legislature 
intended  that  the  right  of  the  person  next  in  order  could 
not  be  superseded  by  the  written  request  of  the  person 
entitled,  it  certainly  would  have  indicated  such  intention 
by  appropriate  language.  But  the  statute  does  not  say 
that  only  the  person  next  entitled  to  letters  may  be 
appointed  at  the  request  of  the  person  entitled  ;  on  the 
contrary,  it  says  that  a  "  competent  person,"  "  although 
not  otherwise  entitled,"  may  be  appointed  at  the  request 
of  the  person  entitled.  A  '*  competent  person  "  may  be 
included  in  the  tenth  class  of  Section  1365,  and  may  be 
appointed  at  the  request  of  the  person  entitled,  which- 
ever class  he  may  be  within,  whether  the  class  immedi- 
ately preceding  or  not. 

It  is  argued  that  this  construction  of  these  sections 
denies  any  effect  to  that  portion  of  Subdivision  1  of  Sec- 
tion 1365  which  provides  that  the  surviving  husband  or 
wife  may  request  to  have  appointed  any  competent  per- 
son, such  person  being  entitled  first  in  order  to  letters. 
But  it  is  obvious  that  this  provision  of  Subdivision  1  has 
application  to  cases  other  than  those  governed  by  Section 
1379,  as  under  Section  1379  only  persons  who  are  them- 
selves  entitled  to  letters  can  make  a  written  request  for 
the  appointment  of  another  person  ;  but,  under  Subdi- 
vision 1  of  Section  1365,  a  surviving  husband  or  wife 
can  make  such  request,  although  he  or  she  may  not  be 
personally  entitled  to  letters. 
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That  a  surviving  husband  or  wife,  though  not  compe- 
tent  to  serve  on  account  of  non-residence,  may,  never- 
theless, nominate  a  suitable  person  for  administrator  is 
decided  in  the  following  named  cases  : 
Estate  of  Cotter,  54  CaL,  215. 
Estate  of  Stevenson,  72  CaL,  164. 
Estate  of  Dorris,   decided  March  12,  1892.     (93 
CaL,  611). 

On  the  other  hand,  it  is  held  that  a  non-resident,  not 
being  entitled  to  letters  of  administration,  cannot,  under 
Section  1379,  make  a  valid  request  for  the  appointment 
of  another  person. 

Estate  of  Beech,  63  CaL,  458. 
Estate  of  Hyde,  64  CaL,  228. 

As  is  said  in  the  Stevenson  case,  72  CaL,  166  :  "  Section 
1379  accords  to  persons  other  than  the  surviving  hus- 
band or  wife  the  right  of  nominating  an  administrator, 
but  has  no  reference  to  such  husband  or  wife  and  their 
rights  in  that  matter,  which  are  fixed  and  determined  by 
Section  1365." 

Therefore,  the  construction  adopted  by  this  Court  gives 
force  and  effect  to  all  the  provisions  of  the  sections  of 
the  code  in  question,  while  the  contrary  construction 
denies  to  Section  1379  any  force  or  effect  whatever. 

Now,  what  is  the  effect  of  the  second  request  of  the 
father  filed  after  the  submission  of  the  applications? 
Does  it  materially  modify  the  situation,  or  change  the 
legal  relation  or  circumstances  of  the  parties  to  this  con- 
troversy ? 

Section  1379  is  limited  in  its  operation  by  Subdivision 
1  of  Section  1365  to  the  particular  instance  of  the  sur- 
viving husband  or  wife  only.  By  this  construction  both 
sections  can  be  given  effect.  "  They  should  be  so  con- 
strued as  to  maintain  both,  if  possible." 
Camp  V.  Orider,  62  CaL,  26. 

''  Such  a  construction  must  therefore  be  given  to  those 
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provisions  of  the  codes  that  both  may,  if  possible,  have 

effect." 

Oomales  v.  Wasson^  51  Cal.,  297. 

The  present  being  an  instance  of  the  request  by  the 
mother  and  father,  and  not  embraced  in  the  exceptional 
case  of  Subdivision  1  of  1365,  is  therefore  covered  by 
1379,  and  the  requests  and  petition  on  behalf  of  peti- 
tioner Gunther  should  be  granted  as  matter  of  right. 

Estate  of  Allen,  78  Cal.,  585. 

Estate  of  David  McDougall^  No.  2278,  September 

12, 1884,  Coffey,  J.    (Coffey's  Probate  Decisions, 

Vol.  1,  p.  112.) 
Estate  of  John  Lane,  No.  3490,  August  7,  1884, 

Coffey,  J.     (Coffey's  Probate  Decisions,  Vol.  1, 

p.  80.) 
Estate  of  Keenany  Myrick's  Pro.  Bepts.,  186. 

The  father's  second  request,  filed  January  9,  1892, 
should  be  disregarded,  because  he  had  already  exercised 
his  statutory  right  by  his  written  request  attached  to 
Gunther's  petition,  filed  December  7,  1891,  wherein  he 
states  :"  I  *  *  *  do  hereby  waive  and  relinquish 
my  right  to  be  appointed  such  administrator  and  to  such 
letters  of  administration,  and  do  hereby  request  and  ask 
said  Court  to  appoint  Edw.  W.  Gunther  *  *  * 
administrator,  with  the  will  annexed,  of  the  estate  of  said 
Clara  Cecilia  Bedell,  deceased,  and  to  issue  such  letters 
of  administration  to  him,"  and  he  cannot  revive  his 
privilege,  nor  retract  his  waiver  and  request,  as  against 
the  petitioner  Gunther,  who  acted  upon  the  same. 

"  *  *  *  the  appellant,  having  renounced  her 
right  to  administer  in  favor  of  the  respondent,  cannot 
now  retract  her  renunciation,  and  her  petition  for  letters 
was  properly  denied," 

Estate  of  Moore,  68  Cal.,  283. 

Estate  of  Arguello  Minors,  No.  4170,  Coffey,  J. 


Estate  of  Bbdbll.  105 

He  is,  "  upon  familiar  principles,  estopped  now  from 
withdrawing  his  assent  and  waiver  or  renunciation." 
Estate  ofKirtlan,  16  Cal.,  165. 
Estate  of  Keane,  56  Cal ,  410. 

I  think  that  it  may  be  said  that  the  father  ''  encour- 
aged Gunther  to  go  to  expense  and  trouble  in  applying 
for  this  office,"  and  that,  hence,  he  was  estopped  at  the 
date  of  the  second  request  from  withdrawing  his  waiver 
or  retracting  his  renunciation. 

I  do  not  think  that  the  Estate  of  Morgan^  upon  which 
counsel  for  the  Public  Administrator  so  strongly  relies, 
can  be  properly  applied  to  the  case  at  bar.  Certainly  not 
as  to  the  first  reason  assigned  by  the  Supreme  Court  (see 
53  Cal.,  page  243),  and  the  second  reason  seems  to  have 
been  hypothesis  purely.  In  that  case  the  Supreme  Court 
said  that  the  fact  that  "  Croly  had  been  recommended  to 
the  Probate  Court  by  the  next  of  kin  as  being  a  suitable 
person  to  administer  upon  the  estate  (under  the  Code  of 
Civil  Procedure,  Section  1379,  as  amended  in  1878)  did 
not  give  him  any  preference  over  the  Public  Adminis- 
trator in  claiming  the  administration  of  the  estate,  and 
this  for  two  reasons  : 

''  1.  The  distributees  and  next  of  kin  in  this  case  are 
married  women,  and  incapable,  therefore,  themselves,  of 
administering  upon  the  estate,  and  their  expressed  pref- 
erences for  the  appointment  of  Croly,  as  set  forth  in  their 
petition  filed  in  the  Probate  Court,  were  of  no  legal  con- 
sequence whatever. 

''  2.  But  had  it  been  otherwise  in  this  respect,  and  had 
the  next  of  kin  been  laboring  under  no  such  disability, 
their  petition  requesting  the  appointment  of  Croly  was 
addressed  to  the  mere  discretion  of  the  Probate  Judge  ;  it 
did  not  operate  to  supersede  the  claim  of  the  Public 
Administrator,  otherwise  established  under  the  statute, 
to  receive  letters  of  administration." 

Application  of  Gunther  granted. 
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Estate  of  WILLIAM  KENTON,  Deoeased. 

[No.  11,203.    Decided  June  x,  1892.] 

Opposition  to  Probate  of  Foreign  Will. 


Written  Orounds  of  OppoMicn — Bequieitea  of — Demurrer  to 
— Who  may  Coniestr-^Probate  of  WHlr—Status  of  Contestants — 
Persons  "  Interested  " — Conclusion  of  Law — Adoption — Purely 
Statutory — Contestant  Claiming  by  Adoption  must  Allege  Facts 
Showing  Compliance  with  Statute — Domicile. 


1.  Any  person  interested  may  contest  a  will,  either  before  the  same  is 
admitted  to  probate  (Section  1307,  C.  C.  P.)>  or  at  any  time  within 
one  year  thereafter.   (Section  1337,  C.  C.  P.) 

2.  A  person  contesting  a  will  before  probate  mnst  file  *'  written  grounds 
of  opposition  '*  to  the  probate  thereof  and  serve  a  copy  on  the  peti- 
tioner and  other  residents  of  the  county  interested  in  the  estate,  any 
one  or  more  of  whom  may  demur  thereto  upon  any  of  the  grounds 
of  demurrer  provided  for  in  Section  430,  C.  C.  P.,  which  prescribes 
the  grounds  upon  which  a  defendant  may  demur  to  a  complaint  in 
a  civil  action.    (Section  1312,  C.  C.  P.) 

3.  On  the  trial  of  a  contest  of  a  will,  before  probate  thereof,  the  con- 
testant is  plaintiff  and  the  petitioner  is  defendant.  (Section  13x2, 
C.  C.  P.) 

4.  The  '*  written  grounds  of  opposition  "  constitute,  under  the  code, 
the  only  pleading  of  a  contestant  of  a  will  before  its  admission  to 
probate,  and  this  pleading  in  this  special  proceeding  (Section  21, 
C.  C.  P.)  must  contain  the  same  requisites  which  the  Code  of  Civil 
Procedure  (Section  426)  prescribes  for  complaints  in  civil  actions, 
viz :  the  title  of  the  proceeding ;  the  name  of  the  Court  and  county 
in  which  the  proceeding  is  brought ;  the  names  of  the  petitioner 
and  contestant ;  a  statement  of  the  facts  constituting  the  contest- 
ant's cause  of  action  in  ordinary  and  concise  language,  and  the 
prayer. 

5.  The  right  to  contest  is  confined  by  the  Code  of  Civil  Procedure 
(Sections  1307  and  1327)  to  persons  interested  in  the  estate,  and 
therefore  no  stranger  can  be  heard  to  object  to  the  validity  of  a  will. 

6.  The  jurisprudence  of  the  State  of  California  rests  exclusively  on  the 
common  law,  which  was,  at  the  time  of  the  formation  of  the  State 
government,  made  the  rule  of  decision  in  all  cases  where  it  was  not 
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abrogated  or  modified  by  statute.   (Act  April  13, 1850,  Statutes  1850, 
p.  319 ;  now  Section  4468,  Political  Code.) 

7.  The  right  of  adoption  is  purely  statutory.  It  was  unknown  to  the 
common  law.  One  who  claims  to  have  been  adopted  must  show 
that  every  requirement  of  the  statute  has  been  strictly  complied  with. 

8.  The  legal  status  of  a  person  as  a  child  by  adoption,  acquired  under 
the  lex  domicilii^  follows  him  on  a  change  of  domicile  and  carries 
with  it  the  right  of  inheritance  incident  to  such  status,  unless  the 
same  is  repugnant  to  the  law  of  the  latter  domicile. 

9.  An  allegation  that  the  contestants  are  the  adopted  and  only  children 
and  heirs  at  law  of  the  deceased  is  the  statement  of  a  mere  con- 
clusion of  law,  and  defective  as  against  a  special  demurrer. 

ID.  Where  the  contestants  claim  to  be  interested  in  an  estate  because 
they  are  the  '*  adopted  children  "  of  the  testator,  they  must  allege 
whether  they  were  adopted  as  children  in  this  State  and  in  pur- 
suance of  its  statutes  on  that  subject,  or  in  another  State  where  the 
decedent  had  his  domicile ;  and,  if  the  latter,  they  must,  inasmuch 
as  the  Court  does  not  take  judicial  notice  of  the  laws  of  other  States, 
plead  as  £scts  the  provisions  of  the  adoption  laws  of  such  State,  so 
as  to  enable  the  Court  to  determine  whether  such  laws  are,  in  re- 
spect to  inheritance,  contrary  to  the  laws  or  repugnant  to  the  public 
policy  of  this  State. 

11.  If  the  contestants  claim  the  status  of  adoption  under  a  judgment  of 
a  Court,  they  should  plead  such  judgment,  giving  the  name  and 
place  of  the  Court  by  which,  and  the  date  when,  and  the  title  of 
the  proceeding  in  which,  such  judgment  was  rendered ;  and  they 
should  further  state  the  facts  conferring  jurisdiction,  or  that  such 
judgment  was  duly  given  or  made,  as  permitted  by  Section  456  of 
the  Code  of  Civil  Procedure. 

12.  The  sUtutes  of  this  State  (Section  221  et  seq,,Q.  C.)  and  of  the  other 
States  of  the  Union  permit  the  adoption  only  of  minors,  and  con- 
testants must  therefore  allege  when  they  were  adopted  and  that 
they  were  minors  at  that  time. 

13.  The  first  statute  of  adoption  in  this  State  was  passed  on  March  31, 
1870  (Stats.  1869-70,  p.  530),  and  any  adoption  prior  to  the  passage 
of  that  Act  would  be  without  warrant  of  law ;  hence,  if  contestants 
claim  that  they  were  adopted  in  this  State,  they  must  allege  that 
such  adoption  took  place  after  March  31,  1870,  and  that  they  were 
minors  at  the  time. 

14.  A  pleader  wishing  to  avail  himself  of  a  statutory  right  or  privilege, 
or  whose  right  to  appear  as  a  party  in  Court  depends  upon  condi- 
tions prescribed  by  statute,  must  allege  the  particular  facts  bring- 
ing him  within  and  showing  a  compliance  with  such  statute. 
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William  Renton  died  on  July  18,  1891,  at  the  town  of 
Port  Blakely,  County  of  Kitsap,  State  of  Washington,  of 
which  place  he  was  a  resident  at  the  time  of  his  death. 
He  left  a  will  dated  December  12,  1876,  and  executed  in 
the  State  of  Washington  according  to  the  laws  of  said 
State,  and  in  conformity  with  the  laws  of  this  State. 
John  A.  Campbell  was  named  as  executor  in  the  will, 
which  was  admitted  to  probate  on  October  28,  1891,  by 
the  Superior  Court  of  Kitsap  County,  State  of  Washington. 

On  December  24,  1891,  the  executor  filed  in  the  Supe- 
rior Court  of  the  City  and  County  of  San  Francisco,  State 
of  California  (in  which  city  and  county  decedent  left 
estate),  a  copy  of  the  will  and  the  probate  thereof  by  the 
Superior  Court  of  Kitsap  County,  State  of  Washington, 
together  with  a  petition  for  letters  testamentary,  pursuant 
to  Section  1323  of  the  Code  of  Civil  Procedure. 

On  January  27,  1892,  Mrs.  Elizabeth  W.  Sackman  and 
Mrs.  Mary  A.  Gaffney  filed  written  grounds  of  opposition 
to  the  probate  of  this  will,  and  alleged  that  they  are  the 
adopted  children  and  the  only  children  and  heirs  at  law^ 
of  the  deceased. 

On  March  2,  1892,  the  executor  filed  a  demurrer  to 
this  opposition.  The  grounds  of  the  demurrer  are  stated 
in  the  opinion  of  the  Court. 

Messrs.  Blakcy  Williams  &  Harrison,  for  petitioner. 
James  L.  Crittenden,  Esq.,  for  contestants. 

Coffey,  J. — On  December  24,  1891,  petitioner  filed  in 
this  Court  a  copy  of  said  will  and  the  probate  thereof  by 
the  Superior  Court  of  Kitsap  County,  State  of  Washing- 
ton, duly  authenticated  as  required  by  statute,  with  a 
petition  that  the  said  will  be  admitted  to  probate.  After 
notice  duly  published  this  Court  heard  said  petition  and 
received  proof  of  the  probate  of  said  will,  at  the  time  and 
place  appointed,  and  heard  the  evidence  of  the  petitioner 
in  support  thereof. 
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On  the  27th  day  of  Januarys  1892,  the  contestants 
filed  their  "  written  grounds  of  opposition ''  to  the  prbbate 
of  said  will/ alleging  their  interest  in  said  will,  and  in 
the  estate  of  said  deceased,  to  be  that  of  ''adopted ''  and 
the  only  children  and  heirs  at  law  of  said  deceased,  and 
alleging  as  grounds  of  contest  the  several  grounds  allowed 
specifically  by  the  code  in  cases  of  contest  hefiyre  the 
admission  of  wills  to  probate. 

To  these  written  grounds  of  opposition^  filed  by  con- 
testants, the  petitioner  filed  a  general  demurrer,  and  also 
a  special  demurrer  to  the  sufficiency  of  the  allegations 
therein  relating  to  adoption,  and  upon  the  ground  that 
the  allegations  of  contestants  respecting  the  same  were 
ambiguous,  unintelligible  and  uncertain. 

In  support  of  the  questions  raised  by  the  special  demur- 
rer, and  not  to  aid  the  general  demurrer  on  the  questions 
raised  thereby,  petitioner  presented  an  elaborate  argument 
in  writing.    The  general  demurrer  was  argued  orally. 

The  code  provides  that  persons  interested  may  contest 
a  will,  either  before  the  same  is  admitted  to  probate,  or 
at  any  time  within  one  year  after  the  same  is  admitted 
to  probate. 

The  method  of  contesting  a  will  before  its  admission 
to  probate,  as  prescribed  by  Section  1312  of  the  Code 
of  Civil  Procedure^  consists  of  the  filing  by  the  contest- 
ants of  written  grounds  of  opposition  to  the  probate 
thereof.  In  such  a  contest  the  statute  makes  the  con- 
testant the  plaintiff  and  the  petitioner  the  defendant 

The  same  section  provides  that  the  petitioner,  and  any 
other  resident  of  the  county  interested  in  the  estate,  may 
demur  to  the  written  grounds  of  opposition  upon  any  of 
the  grounds  of  demurrer  provided  for  in  Part  II,  Title 
VI,  Chapter  3,  of  the  Code  of  Civil  Procedure.  This 
chapter,  title  and  part  refers  to  and  prescribes  the  ofiice 
and  functions  of  a  demurrer  to  the  complaint  in  civil 
actions. 
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The  ''  written  grounds  of  opposition''  constitute,  under 
the  code,  the  only  pleading  of  a  contestant  of  a  will  before 
its  admission  to  probate ;  and,  if  the  same  may  be  de- 
murred to  upon  any  or  all  of  the  grounds  allowed  by  the 
code  to  a  complaint  in  a  civil  action,  it  necessarily  follows 
that  this  pleading  in  this  special  proceeding  must  have 
the  same  qualities  and  must  contain  the  same  requisites 
which  the  code  prescribes  for  complaints  in  civil  actions. 

Therefore  this  pleading,  in  addition  to  the  formal  parts 
and  the  prayer,  must  contain  a  statement  of  facts  con- 
stituting the  contestant's  cause  of  action  in  ordinary  and 
concise  language,  and  such  statement  of  facts  must  be 
sufficient  and  answer  all  requirements  of  the  general 
rules  of  pleading  prescribed  by  the  code  for  complaints. 

The  right  to  contest  is  confined  by  the  cotle  to  persons 
interested  in  the  estate,  and,  therefore,  no  stranger  can 
be  heard  objecting  to  the  validity  of  a  will. 

In  the  written  objections  filed  by  the  contestants 
against  this  will  they  allege,  for  the  purpose  of  showing 
that  they  are  so  interested  and  therefore  entitled  to  con- 
test, that  they  are  the  adopted  and  only  children  and  heirs 
at  law  of  the  deceased.  They  do  not  show  when  or 
where,  under  what  law,  or  in  what  State  or  domicile,  they 
acquired  this  status,  or  what  judicial  proceedings,  or 
what  legislative  act  if  any,  created  this  relation  of  parent 
and  child  and  invested  these  adopted  children  with  the 
capacity  of  succession  or  inheritance.  Neither  do  the 
contestants  allege  any  other  interest  in  said  will  except 
as  the  adopted  children  of  said  deceased. 

Against  this  allegation  and  the  written  grounds  of 
opposition,  that  the  contestants  are  adopted  children, 
petitioner  interposed  a  special  demurrer,  because  the 
allegation  is  ambiguous,  unintelligible  and  uncertain  in 
this : 

First — Because  it  does  not  state  the  place  of  their  adop- 
tion. 
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Second — Because  it  does  not  specify  the  time  of  their 
adoption. 

Third — Because  it  does  not  state  the  manner  or  any 
particulars  of  said  adoption. 

To  support  this  special  demurrer,  as  well  as  the  general 
demurrer  that  the  written  grounds  of  opposition  do  not 
state  facts  sufBcient  for  a  denial  of  the  probate  of  said 
will,  petitioner  urged  the  following  as  propositions  of 
law,  pertinent  to  the  issue,  viz  : 

First — That  the  adoption  of  a  child  creates  a  status 
which  was  and  is  entirely  unknown  to  the  common  law, 
and  that  this  relation  has  been  established  by  statutes  in 
various  States  in  this  Union,  and  that,  until  such  estab- 
lishment, there  was  no  procedure  or  method  in  existence 
by  which  the  relation  of  parent  and  child  could  be  created, 
investing  the  latter  with  the  legal  right  of  succession 
and  inheritance. 

Second — The  status  of  any  person  with  the  inherent 
capacity  of  succession  or  inheritance  is  to  be  ascertained  by 
the  law  of  the  domicile  which  creates  the  status — ^at  least, 
when  the  status  is  one  that  may  exist  under  the  laws  of  the 
State  in  which  it  is  called  in  question,  and  when  there  is 
nothing  in  the  latter  laws  to  prevent  giving  full  effect  to 
the  status  and  capacity  acquired  in  the  State  of  the 
domicile. 

Third — That  the  statement  of  the  contestants,  without 
any  allegation  of  further  facts,  that  they  are  the  adopted 
children  and  the  only  children  and  heirs  at  law  of  William 
Renton,  deceased,  involves  a  mere  conclusion  of  law  or 
inference,  in  which  they  may  be  greatly  mistaken.  That 
the  status  of  an  adopted  child  in  this  State  being  created 
by  statute  and  by  compliance  with  certain  formalities 
upon  a  judicial  hearing  and  determination,  it  will  not  do 
for  them  to  merely  state  that  they  have  been  adopted, 
without  giving  the  Court  the  necessary  material  and 
information  to  test  the  accuracy  of  that  statement.     If 
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the  parties  rely  upon  the  judgment  of  any  Court  author- 
izing the  adoption,  they  must  state  what  Court  rendered 
the  same,  and  the  date  when,  and  that  it  was  duly  given, 
so  their  adversary  may  join  issue  upon  these  facts,  and 
deny  the  existence  of  such  judgment,  or  plead  facts  in 
avoidance  of  the  same  ;  or,  if  the  parties  rely  for  adoption 
upon  any  other  method  or  procedure  prescribed  by 
statute,  they  must  show  by  specific  averments  that  the 
statute  has  been  strictly  complied  with. 

Fourth — ^That  when  a  pleader  wishes  to  avail  himself 
of  a  statutory  privilege  or  right  given  by  particular  facts, 
he  must  show  those  facts  ;  those  facts  which  the  statute 
requires  as  the  foundation  of  the  rights  must  be  stated  in 
the  pleading.  And  that  in  this  case,  in  order  to  give  the 
contestants  a  right  to  be  heard  in  this  Court  against  the 
probate  of  the  will,  they  must  allege  such  particular  facts 
showing  that  they  are  parties  interested  and  not  mere 
strangers  to  the  proceedings. 

I — In  support  of  the  first  proposition  above  stated, 
petitioner  cited  the  case  of  Morrison  v.  Estate  of  Sessions, 
decided  by  the  Supreme  Court  of  Michigan  in  1888,  and 
reported  in  70  Michigan  Reports,  p.  297,  and  also  in  14 
Am.  State  Rep.,  p.  500.  In  this  case  the  Court  gives  an 
interesting  historical  account  of  the  origin  and  nature  of 
adoption  as  a  product  of  the  Roman  law,  requiring  an 
imperial  rescript  or  a  proceeding  before  a  magistrate  to 
create  the  relation  of  parent  and  child  by  adoption.  The 
Court  say  :  **  It  (adoption)  is  not  recognized  by  the  com- 
mon law  of  England,  and  exists  in  the  United  States  only 
by  special  statute,  and  only  a  few  of  the  States  have 
ingrafted  it  upon  their  'Jurisprudence.'" 

The  Supreme  Court  of  Massachusetts,  in  Ross  v.  Ross 
(129  Mass.,  243),  to  the  same  point  declares  that  "The 
legal  adoption  by  one  person  of  the  offspring  of  another, 
giving  him  the  status  of  a  child  and  heir  of  the  parent 
who  adopts,  was  unknown  to  the  law  of  England  or  Scot- 
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land,  but  was  recognized  by  the  Bomaa  law,  and  existed 
in  many  countries  on  the  continent  of  Europe  which 
derived  their  jurisprudence  from  that  law.  It  was  lon;g 
ago  introduced  from  the  law  of  France  or  of  Spain  into 
Louisiana  and  Texas,  and  more  recently  at  various  tinMfi 
and  by  different  statutes  throughout  New  England,  New 
Jersey,  New  York,  and  in  a  large  proportion  of  other 
States  of  this  Union.  One  of  the  first,  if  not  the  very 
first,  of  the  States  whose  jurisprudence  is  based  exclusively 
on  the  common  law,  to  introduce  it,  was  Massachusetts, 
by  the  statute  of  1861,  Chap.  324." 

In  the  case  of  Tyler  v.  Reynolds  (53  Iowa,  p.  146)  the 
Supreme  Court  say  :  *'  The  right  of  inheritance  is  purely 
a  statutory  right,  and  is  therefore  arbitrary,  absolute  and 
unconditional.  Nevertheless  the  provision  of  the  statute 
must  prevail,  although  to  do  so  in  some  instances  is  in- 
consistent with  our  views  as  to  what  constitutes  natural 
right  and  justice.  Therefore,  a  child  by  adoption  <2an]xot 
inherit  from  the  parent  by  adoption  unless  the  act  of 
adoption  has  been  in  strict  accord  with  the  statute." 

The  jurisprudence  of  the  State  of  California  rests 
exclusively  upon  the  common  law.  The  common  law 
was  made  the  rule  of  decision  at  the  time  of  the  forma- 
tion of  the  State  Government  in  all  cases  when  it  was 
not  abrogated  or  modified  by  statute.  Following  the 
decisions  of  the  highest  Courts  of  other  States,  the 
Supreme  Court  of  California,  in  the  matter  of  the  Estate 
of  A.  /.  Stevens,  deceased  (83  CaL,  p.  322,  SSI),  declares 
that  ''The  adoption  of  children  is  purely  a  matter  of 
statute  pertaining  to  the  Legislature,  with  which  a  Court 
or  Judge  has  nothing  to  do  unless  the  power  is  conferred 
on  them  by  statute.  The  matter  of  adoption  belongs  to 
the  Legislature,  and  not  the  judicial  department  of  the 
Government.  We  know  of  no  rule  of  law  which  ever 
enabled  any  person  or  tribunal,  whether  notary  public, 
clerk  of  the  Court,  Judge  or  Court,  to  perform  the  cere- 
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mony  of  adopting  a  child,  unless  such  authority  was 
conferred  by  the  Legislature.  As  the  Legislature  has  full 
power  over  this  matter,  it  may  invest  any  person,  officer 
or  Court  with  the  power  of  receiving,  witnessing  and 
declaring  the  adoption.  It  may  prescribe  what  that  cere- 
mony shall  be,  and  before  whom  it  is  to  be  celebrated. 
It  may  make  the  ceremony  so  simple  that  its  celebration 
only  requires  the  consent  in  writing  of  the  parents  of  the 
child,  and  the  acceptance  of  such  consent  by  the  person 
desiring  to  adopt,  and  filing  such  paper  with  a  public 
officer.  These  rules  are  so  evident  that  it  is  unnecessary 
to  cite  any  authority  to  sustain  them.  The  authorities 
on  this  subject  are  abundant." 

The  same  proposition  is  more  strongly  stated  by  the 
Supreme  Court  of  this  State  in  the  recent  case  of  Ex  parte 
Clark  (87  Cal.,  638-641),  decided  at  the  February  term, 
1891,  as  follows  :  "  We  have  held  that  our  law  of  adop- 
tion is  not  unconstitutional,  but  to  acquire  any  right 
under  it  its  provisions  must  be  strictly  followed,  and  all 
doubts  in  controversy  between  the  natural  and  adopting 
parents  should  be  resolved  in  favor  of  the  former.  A 
child  by  adoption  cannot  inherit  from  the  adopting 
parent,  unless  the  act  of  adoption  has  been  done  in  strict 
accordance  with  the  statute.  No  matter  how  persuasive 
may  be  the  equities  of  the  child's  case,  or  how  clear  the 
intention  of  all  parties,  it  must  appear  that  the  statutory 
conditions  have  been  strictly  performed,  otherwise  the 
relation  never  existed,  and  the  right  to  inherit  never  was 
acquired.  The  right  of  adoption  is  purely  statutory.  It 
was  unknown  to  the  common  law,  and  as  the  right  when 
acquired  under  our  statute  operates  as  a  permanent 
transfer  of  the  natural  rights  of  the  parent,  it  is  repug- 
nant to  the  principles  of  the  common  law,  and  one  who 
claims  that  such  a  change  has  occurred  must  show  that 
every  requirement  of  the  statute  has  been  strictly  com- 
plied with." 
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In  support  of  the  same  proposition  are  the  following 
cases  : 

Coke  on  Littleton,  7  b.  237  b.  4. 

Phillimore,  Section  531. 

Fusileer  v.  MassOy  4  La.  Ann.,  423. 

Vidal  V.  Conruiguef  13  La.  Ann.,  510. 

Ez  parte  Chambers,  80  Cal.,  216-219. 

Am.  &  Eng.  Encyclopedia  of  Law,  Tit.  "  Adoption." 

Schouler  on  Dom.  Relations,  Section  232,  N. 

2nd  Lawson's  Rights,  Rem.  &  Practice,  Section  809. 

II — In  support  of  the  second  proposition,  that  the  law 
of  the  domicile  alone  can  create  a  status  of  adoption  and 
invest  the  adopted  child  with  the  right  of  succession  or 
inheritance,  reference  is  again  made  to  a  case  already 
cited  {Robs  v.  RosSy  129  Mass.,  243),  where  this  proposi- 
tion was  elaborately  and  ably  expounded  by  Chief  Justice 
Gray  of  the  Supreme  Court  of  the  State  of  Massachusetts. 
The  case  presented  for  adjudication  in  that  proceeding  was 
whether  a  child  adopted,  with  the  sanction  of  a  judicial 
decree  and  the  consent  of  its  father,  by  another  person  in 
the  State  of  Pennsylvania,  w^here  the  parties  at  that  time 
had  their  domicile,  under  statutes  similar  to  those  in 
Massachusetts,  and  which,  like  the  latter,  gave  a  child  so 
adopted  the  same  rights  of  succession  and  inheritance  as 
legitimate  offspring,  in  the  estate  of  the  person  adopting 
him,  was  entitled,  after  the  adopting  parent  and  the 
adopted  child  had  removed  their  domicile  into  the  com- 
monwealth of  Massachusetts,  to  inherit  the  real  estate  of 
the  parent  situated  in  Massachusetts,  upon  his  dying 
there  intestate.  Without  quoting  the  opinion  in  that 
case,  the  Court  unanimously  held,  in  substance,  that,  not- 
withstanding the  settled  principle  of  law  that  the  title 
and  disposition  of  real  estate  must  be  governed  and 
regulated  by  the  law  of  the  place  in  which  it  is  situated, 
yet  the  legal  status  of  a  person  as  to  legitimacy  of  birth, 
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or  marriage,  or  as  a  child  bj  adoption,  a^qnired  under 
the  lex  domicilii,  followed  the  party  on  a  change  of  domi- 
cile and  carried  with  it  the  right  of  inheritance  incident 
to  such  status,  unless  the  same  was  repugnant  to  the  law 
of  the  latter  domicile.  The  Court  in  thatoase  holds  that  : 
''The  law  of  the  domicile  of  the  parties  is  generally  the 
rule  which  governs  the  creation  of  the  status  of  the  child 
by  adoption.  (Foster  t.  Waterman,  124  Mass.,  592  ;  4 
Phillimore,  Sec.  531 ;  Wharton  on  Conflict  of  Laws,  Sec. 
251.)  We  are  not  aware  of  any  case  in  England  or 
America  in  which  a  change  of  status  in  the  country  of 
the  domicile  with  the  formalities  described  by  its  laws 
has  not  been  allowed  full  effect  as  to  the  capacity  thereby 
created  on  succeeding  to  and  inheriting  property,  real  as 
well  as  personal,  in  any  other  country,  the  laws  of  which 
allow  a  like  change  of  status  in  a  like  manner,  and  with 
a  like  effect,  and  under  like  circumstances.'* 

Ill — The  foregoing  serves  simply  to  illustrate  a.nd 
expose  views  in  relation  to  the  subject  of  adoption,  its 
origin,  nature,  qualities  and  incidents,  and  to  the  for- 
malities required  by  law  to  create  the  status,  in  order  to 
show  that  under  well  known  rules  of  pleading  the  "  written 
grounds  of  opposition "  to  the  probate  of  this  will  are 
utterly  defective,  and  that  the  special  demurrer  ought  to 
be  sustained.  If  the  contestants  claim  to  be  ''parties 
interested "  in  this  will,  and  base  their  claim  becatise 
they  are  the  "  adopted  children  "  of  the  deceased,  and  if 
the  status  of  adoption  is  created  only  by  a  compliance 
with  the  statute  of  the  State  or  courttry  where  the  parties 
have  their  domicile  regulating  that  relation  and  that 
status,  they  ought  not  to  be  allowed  to  state  a  mere  con- 
clusion of  law,  which  tenders  no  issue  and  does  not  enable 
this  Court  to  judge  from  the  statements  of  fact  made  by 
these  contestants  whether  or  not  they  have  been  legally 
adopted,  and  whether  or  not  the  statutes  of  the  State 
under  which  they  have  acquired  that  status  have  been 
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strictly  complied  with,  so  as  to  invest  them  with  the  right 
of  inheritance,  and  to  come  into  this  Court  and  object  to 
the  special  proceedings  instituted  to  admit  this  will  to 
probate. 

The  contestants  should  be  required  to  state  whether 
they  were  adopted  as  children  in  this  State  and  in  pur- 
suance of  its  statutes  on  that  subject,  or  in  the  State  or 
Territory  of  Washington,  where,  according  to  the  will,  the 
deceased  had  his  domicile,  and  if  in  the  latter  they  ought 
to  plead  as  facts  the  provisions  of  the  statutes  of  adop- 
tion, if  there  are  any  in  force  in  that  State,  because  this 
Court  does  not  judicially  notice  the  statutes  of  a  sister 
State  ;  and,  if  they  were  adopted  in  some  other  State  or 
country,  they  ought  to  plead  the  statutes  of  adoption  of 
such  State  or  country  so  as  to  enable  this  Court  to  deter- 
mine whether  such  statutes  are  contrary,  in  respect  to 
inheritance,  to  the  laws  of  this  State,  being  lez  rei  %itae  or 
repugnant  to  the  public  policy  of  the  State. 

If  the  contestants  claim  the  status  of  adoption  under  a 
judgment  of  a  Court  of  this  State  or  a  sister  State,  or  a 
foreign  country,  of  either  general  or  special  and  limited 
jurisdiction,  they  ought  to  give  the  title  of  the  Court  and 
the  place  of  its  jurisdiction  and  the  date  of  rendition  of 
the  judgment,  together  with  the  allegation  that  such 
judgment  was  duly  given  as  required  by  Section  456  of 
the  Code  of  Civil  Procedure. 

The  contestants  should  state  the  time  when  they 
acquired  the  status  of  children  by  adoption,  and  that 
they  were  minors  at  the  time  of  adoption,  because  the 
right  to  adopt  and  to  create  this  artificial  relation  of 
parent  and  child  is  limited  by  the  statutes  of  this  State 
and  by  the  statute  of  Washington,  and  that  of  every  other 
statute  in  this  country  relating  to  this  subject  of  mimyr 
children. 

The  written  grounds  of  opposition  herein  filed  state 
that  each  of  the  contestants  is  over  the  age  of  forty  years. 
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If  they  claim  that  they  were  adopted  in  this  State  the 
adoption  is  clearly  illegal,  because  the  first  statute  of 
adoption  in  this  State  was  passed  on  March  31,  1870, 
when  each  of  the  contestants  must  have  been  at  least 
twenty-two  years  of  age,  and  four  years  past  the  time 
when  they  ceased  to  be  minors. 

The  decisions  of  the  Supreme  Court  of  this  State  are 
innumerable  that  a  conclusion  of  law,  when  pleaded,  is 
not  the  "  statement  of  fact "  contemplated  by  the  code, 
and  does  not  tender  an  issue. 

The  Supreme  Court  of  this  State  has  also  frequently 
held  that  a  person  pleading  a  right  derived  from  a  statute 
or  a  statutory  privilege  must  allege  the  facts  which  the 
statute  requires  as  the  foundation  of  his  right. 

In  the  case  of  Dye  v.  Dye  (11  Cal.,  163)  the  question 
attempted  to  be  put  in  issue  was  the  status  of  certain 
property,  whether  it  was  common  property  of  the  hus- 
band and  wife  or  the  separate  property  of  one  of  the 
parties.  The  wife  as  plaintiff  alleged  that  the  property 
in  question  was  the  common  property,  under  the  statutes 
of  the  State,  of  herself  and  husband  from  whom  she  had 
been  divorced,  and  the  object  of  the  suit  was  to  divide 
this  common  property.  There  was  an  allegation  in  the 
complaint  that  at  the  time  of  the  divorce  the  property  in 
question  was  their  common  property  acquired  after  mar- 
riage and  during  coverture,  and  that  their  marriage  took 
place  in  1838,  but  contained  no  allegation  as  to  the  place 
of  the  marriage,  nor  the  residence  of  the  parties,  nor  that 
the  property  was  acquired  by  the  defendant  subsequent 
to  the  passage  of  the  Community  Property  Act  of  April 
17, 1850.  The  defendant  demurred  to  this  complaint,  and 
the  demurrer  was  sustained,  from  which  ruling  the  plain- 
tiff, not  electing  to  amend,  appealed.  The  Supreme 
Court  affirmed  the  judgment,  holding  that  the  allegation 
that  the  property  in  question  "  was  the  common  property  " 
of  the  parties  was  insufficient,  and  that  to  bring  herself 
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within  the  provision  of  the  Act,  therefore,  the  facts  must 
be  stated  which  give  the  right  to  the  wife  by  the  terms 
of  the  statute. 

The  Court  proceeds  to  say  :  "  When  a  pleader  wishes 
to  avail  himself  of  a  statutory  privilege  or  right  given  by 
particular  facts,  he  must  show  the  facts.  The  Court  pro- 
nounces upon  the  law,  or  the  legal  effect  of  these  facts. 
The  only  question  in  this  connection  is  whether  in  a  bill 
of  this  sort  it  is  sufficient  to  aver  in  general  terms  that 
the  plaintiff  is  entitled  under  the  statute  to  certain  prop- 
erty, describing  it  as  'common  property.' 

"  It  is  said  in  Mann  v.  Morewood  (5  Sandford  Rep.,  516) 
that  the  facts  which  the  code  requires  to  be  stated  as 
constituting  a  cause  of  action  '  can  only  mean  real  travers- 
able facts,  as  distinguished  from  propositions  or  con- 
clusions of  law — since  it  is  the  former,  and  not  the  latter, 
that  can  alone,  with  any  propriety,  be  said  to  constitute 
a  cause  of  action.'  So  in  Adams  v.  Holley  (12  Hjw. 
Pr.  Rep.,  330)  it  was  held  that  a  count  was  fatally 
defective  which  averred  the  plaintiff  to  be  the  owner  of 
certain  effects,  the  Court  saying  :  *  The  defendant  has  the 
right  to  be  informed  how  and  when  the  plaintiff  became 
the  owner  of  the  rights  and  interests  of  the  respective 
properties.  The  plaintiff  only  alleges  that  he  is  the 
owner,  etc.,  which  is  only  a  legal  conclusion.  He  should 
state  some  issuable  fact  by  which  it  would  appear  that 
he  was  the  owner.'  In  Thomas  v.  Desmond  (12  Howard  Pr., 
321)  the  same  question  arose  on  the  same  words,  and  the 
Court  said  :  *The  allegation  (of  ownership)  is  only  a  con- 
clusion of  law.  The  defendant  has  a  right  to  be  informed 
by  the  complaint  how  the  plaintiff  became  the  owner  of 
the  demand,  whether  by  purchase,  assignment,  operation 
of  law,  or  how  otherwise.  Some  fact  or  facts  should  be 
stated  by  which  it  would  appear  how  he  became  such 
owner.'  (See  also  Russell  v.  Clapp,  7  Barbour  Rep.,  482, 
etc.)    The  averment  that  particular  property  is  common 
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property  amounts,  in  the  connection  in  which  it  is  used, 
to  the  same  general  claim  of  ownership.  It  could  only 
under  the  statute  or  the  civil  law  be  such  by  virtue  of 
particular  facts  or  relations  ;  and  it  is  necessary  for  these 
to  appear  to  enable  the  Court  to  pronounce  whether  it  be 
such.  According  to  the  argument,  it  would  do  for  the 
late  wife,  in  a  proceeding  of  the  sort,  to  omit  every  aver- 
ment except  the  fact  of  marriage  and  dissolution,  and  the 
averment  that  there  was  '  common  property '  now  held  by 
the  husband.     We  think  this  cannot  be  maintained." 

The  same  doctrine  was  held  by  the  Supreme  Court 
of  this  estate  in  the  case  of  The  People,  ex  rel.  8.  C.  Hast- 
inga,  v.  Jackson  et  al.  (24  Cal.,  630),  where  it  was  held  that 
in  pleading  title  to  land  under  any  Act  of  the  Legislature 
which  prescribes  conditions  upon  the  performance  of 
which  the  title  may  be  secured,  it  is  necessary  to  aver  a 
performance  of  all  the  acts  required  by  the  statute  ;  that 
while  in  cases  of  contract  a  general  averment  of  the  per- 
formance of  conditions  precedent  would  be  sufficient,  yet, 
in  all  other  cases,  the  facts  showing  a  performance  must 
be  specially  pleaded. 

The  same  doctrine  was  reaffirmed  in  the  case  of  Rhodes 
and  Wilson  v.  Alameda  County  (52  Cal.,  350).  In  this 
case  the  plaintiff  sued  the  county  for  an  injury  to  real 
property  and  obtained  judgment  by  default,  from  which 
the  county  appealed.  The  Court  in  its  opinion  said  : 
**  The  Political  Code  (Section  4072)  prohibits  the  Board  of 
Supervisors  from  considering  a  claim  against  a  county 
^  unless  an  account,  properly  made  out,  giving  all  items  of 
the  claim  duly  verified  as  to  its  correctness,  and  that  the 
amount  claimed  is  justly  due,  is  presented  to  the  Board 
within  a  year  after  the  last  item  of  the  account  occurred.' 
No  action  can  be  prosecuted  against  the  county  on  such 
demand  until  it  has  been  first  presented  to  the  Board  of 
Supervisors  for  allowance  in  the  manner  required  by 
the  statute,  and  has  been  rejected.  (Alden  v.  County  of 
Alameda,  43  Cal.,  272.) 
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'^  The  averment  on  this  point  in  the  complaint  is  that 
the  plaintiffs  'have  duly  presented  their  claim  for  the 
value  of  said  vault  to  the  Board  of  Supervisors  of  said 
County  of  Alameda  for  allowance,  and  that  said  Board 
have  rejected  said  claim  and  the  whole  thereof.' 

''  This  averment  is  insufficient.  It  is  the  averment  in 
general  terms  of  the  performance  of  a  condition  prece- 
dent prescribed  by  the  statute.  '  In  actions  upon  con- 
tracts a  general  allegation  of  performance  of  conditions 
precedent  is  declared  sufficient  by  our  statute.  But  a 
general  allegation  of  the  performance  of  conditions  pre- 
scribed by  a  statute  has  not  been  so  declared  and  is  not 
therefore  sufficient.'  (Himmelman  v.  Danos^  35  Cal.,  441.) 
'  When  a  pleader  wishes  to  avail  himself  of  a  statutory 
privilege  or  right  given  by  particular  facts,  he  must  show 
the  facts.'     {Dye  v.  Dye,  11  Cal.,  167.) " 

In  the  case  of  AwrrecoecJiea  v.  Sinclair  (60  Cal.,  540), 
in  passing  on  an  allegation  in  a  pleading  by  the  plaintiffs 
''  that  they  were  bona  fide  purchasers  of  land  under  the 
laws  of  the  State,,  and  that  a  certificate  of  purchase  was 
issued  to  them  "  which  was  coupled  with  a  statement  of 
facts  showing  that  plaintiffs  had  complied  with  the  laws 
o(^the  State  so  as  to  constitute  them  bona  fide  purchasers 
from  the  State,  the  Supreme  Court  held  the  pleading 
insufficient,  because  it  alleged  a  conclusion  of  law, 
instead  of  a  statement  of  facts.  The  Court  in  that  case 
said :  ''  Averments  of  legal  conclusions  in  a  pleading  do  not 
obviate  the  necessity  for  a  statement  of  the  facts  which  are 
essential  to  constitute  a  right  claimed  under  a  statute." 

In  the  case  of  Judah,  Executrix^  etc.,  v.  Fredericks  (57 
California,  p.  389)  the  Supreme  Court  of  this  State  held 
that  an  allegation  in  the  complaint  that  the  plaintiff  '^  is 
the  duly  appointed,  qualified  and  acting  executrix  of  the 
last  will  and  testament  of  John  Ferguson,  deceased/' 
was  not  a  sufficient  averment  of  the  official  character  of 
the  plaintiff,  and  accordingly  on  this  ground  the  com- 
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plaint  was  held  to  be  bad  on  general  demurrer.  After 
citing  several  cases  to  which  reference  has  hereinbefore 
been  made,  our  Supreme  Court  speaks  with  approbation 
of  the  decision  of  the  New  York  Court  of  Appeals,  in 
several  similar  cases,  as  follows  : 

**The  case  of  White  v.  Joy  (13  N.  Y.,  86)  was  the  case 
of  a  receiver  claiming  title  to  property,  and  the  Court 
there  says  :  '  The  answer  is  apparently  founded  upon 
the  principle  that  where  a  receiver  would  make  title  in 
pleading  to  a  chose  in  action  or  other  property,  which 
had  belonged  to  a  corporation  which  he  represents,  he 
must  set  out  the  facts  showing  his  appointment.  In  such 
a  case  it  will  not  answer  merely  to  describe  himself  as 
receiver,  or  even  under  the  former  system  to  aver  that 
he  was  duly  appointed.  He  must  set  out  the  proceeding 
so  that  the  Court  may  see  that  the  appointment  was  legal. 
In  such  a  case  the  appointment  of  the  receiver  is  a  part 
of  the  plaintiff's  title.  It  is  like  the  granting  of  admin- 
istration  or  of  letters  testamentary  in  a  suit  by  executors 
or  administrators  ;  unless  the  fact  is  stated,  the  plaintiff 
does  not  show  any  right  to  sue.' 

"The  case  of  Beach  v.  King  (19  Wendell  Rep.,  197) 
is  directly  in  point,  and  Mr.  Justice  Bronson,  speak- 
ing for  the  Court,  there  says  :  *  The  defendant  can- 
not be  administrator  unless  letters  of  administration  of 
goods  and  chattels  and  credits  of  the  intestate  have 
been  granted  to  him  by  one  of  the  surrogates  of  this 
State.  The  proper  mode  of  pleading  the  fact  is  by  a 
direct  allegation  that  such  letters  were  granted.  The 
defendant  has  not  pursued  that  course,  but  pleads  that 
he  was  duly  appointed  administrator.  This  allegation 
consists  partly  of  matter  of  fact  and  partly  of  matter  of 
law,  and  is  not  capable  of  trial.  That  the  defendant  was 
appointed  administrator  by  somebody  or  in  some  form  is 
a  question  of  fact,  but  whether  he  was  duly  appointed  or 
not  is  a  question  of  law.     The  defendant  should  have 
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stated  how  he  was  appointed,  and  then  the  Court  could 
determine  its  sufficiency  on  demurrer,  or,  if  an  issue  to 
the  contrary  were  joined  upon  the  fact  of  having  obtained 
letters,  the  question  could  be  tried  by  a  jury.'  (See  also 
Gillah  V.  Fairchild,  4  Denio,  83  ;  Forrest  v.  The  May,  etc  , 
13  Abbott's  Pr.,  350.)"  See  also  Barfield  v.  Price,  40 
Cal.,  535. 

It  seems  to  be  shown  by  an  unbroken  current  of  decis- 
ions of  the  Supreme  Court  of  this  State  that  a  pleader, 
under  our  Code  of  Civil  Procedure,  wishing  to  avail  him- 
self of  a  statutory  right  or  privilege,  or  whose  right  to 
appear  as  a  party  in  Court  depends  upon  conditions  pre- 
scribed by  statute,  must  allege  the  particular  facts  show- 
ing a  compliance  with  the  statutes  under  which  he  claims 
the  right  to  appear  as  a  party  to  an  action  or  special  pro- 
ceeding under  our  code. 

It  is  also  shown  by  the  same  weight  of  authority  that 
in  all  States  having  the  common  law  for  their  basis  of  jur- 
isprudence, the  status  of  adoption  and  the  method  by 
which  this  relation  is  created  must  of  necessity  be  a 
statutory  product,  and  that  in  this  State  particularly  it 
must  rest  upon  the  judgment  and  determination  of  a 
judicial  officer,  and  that,  therefore,  the  naked  allegation 
that  the  contestants  are  the  adopted  and  only  children 
and  heirs  at  law  is  nothing  but  a  conclusion  of  law, 
tendering  no  issue  of  fact,  and  that  this  Court  and  this 
petitioner  have  a  right  to  be  informed  by  the  written 
grounds  of  opposition  to  the  probate  of  this  will  upon 
what  particular  facts  rests  this  claim  of  adoption,  so  that 
this  Court  may  determine  whether,  under  the  laws  of 
this  State,  or  under  the  laws  of  any  State,  the  precedent 
conditions  exist  which  constitute  a  valid  adoption  and 
invest  these  contestants  with  the  right  of  inheritance  as 
the  heirs  at  law  of  William  Renton,  deceased. 

Demurrer  sustained  ;  ten  days  to  plead  anew. 
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Onardianship  of  lYE Y  and  KATIE  DEISEN, 

Minors. 

[No.  12,597.    Decided  August  6,  1892.] 

Application  for  Lettere  of  Ouardianship. 


Appointment  of  Gtiardiana — Jurisdiction — Meaning  of  Terms 
"Inhabitants''  and  ''Besidenis''— Domicile— How  Created— 
Residence  of  Minors. 


1.  The  Superior  Court  has  original  jurisdiction  in  all  cases  in  equity, 
of  all  matters  of  probate,  and  of  all  such  special  cases  and  proceed- 
ings as  are  not  otherwise  provided  for,  and  its  process  extends  to 
all  parts  of  the  State,  except  that  certain  actions  affecting  real  estate 
must  be  commenced  in  the  county  in  which  the  real  estate  affected 
thereby  is  situated.     (Const.,  Art.  VI,  Section  5.) 

2.  The  Superior  Court  of  each  county  may  appoint  guardians  of  minors 

who  have  no  guardian  and  who  are  inhabitants  or  residents  of  the 
county.    (Section  1747,  C.  C.  P.) 

3.  An  inhabitant  is  one  who  has  his  domicile  in  a  place— one  who 
dwells  or  resides  permanently  in  a  place,  or  who  has  a  fixed  resi- 
dence, as  distinguished  from  an  occasional  lodger  or  visitor.  A 
resident  is  one  who  has  his  personal  presence  in  a  fixed  and  perma* 
nent  abode.  *'  Inhabitant  **  and  **  resident  '*  are  synonymous  terms 
in  the  law.  and  can  only  be  strictly  applied  to  persons  who  are 
domiciled  in  a  place  with  the  intent  to  remain  there. 

4.  There  is  no  fixed  or  definite  time  requisite  to  create  a  domicile. 
It  depends  upon  the  actual  or  presumed  intention  of  the  person. 
(Section  52,  Political  Code. ) 

5.  A  minor  cannot  acquire  a  residence  distinct  from  that  of  his  parent 
or  guardian.  (Subdivisions  4  and  6,  Section  52,  Pol.  Code ;  Sec- 
tions 213  and  248,  Civil  Code.) 

6.  Where  the  father  of  two  minor  children  is  dead  and  their  mother  is 
a  lion-resident  of  this  State,  and  they  are  in  the  control  and  custody 
of  another  person  by  virtue  of  an  agreement  with  their  mother,  and 
are  by  such  person  brought  to  San  Francisco  and  thereafter  placed 
temporarily  in  the  care  of  a  resident  of  Alameda  County,  and  the 
purpose  of  the  person  having  control  of  the  minors  by  agreement 
with  their  mother  is  to  take  them  out  of  this  State  within  a  short 
time,  the  presumption  is  that  the  minors  are  not  inhabitants  of  and 
have  not  acquired  a  residence  in  this  State. 
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7.  Where  the  parties  aie  all  before  the  Court,  and  it  does  not  appear 
that  the  Superior  Court  of  any  other  county  haa  any  better  claim  to 
jurisdiction,  the  spirit  of  the  law  is  carried  out  by  assuming  juris- 
diction, and,  when  jurisdiction  is  thus  taken,  it  is  exclusiye  of  the 
jurisdiction  of  the  Superior  Court  of  any  <Aher  county  which  would 
haye  had  jurisdiction  had  it  first  been  invoked. 

8.  Where  minors  of  tender  years  are  brought  into  this  State  for  the 
purpose  of  being  exhibited  before  the  public  in  song  and  dance  per- 
formances and  then  taken  to  another  State  for  the  same  purpose, 
the  Superior  Court,  by  virtue  of  its  equity  powers,  has  jurisdiction, 
although  the  minors  sxe  not  strictly  inhabitants  or  residents  of  this 
State,  but  being  within  its  territorial  limits,  to  guard  their  welfare 
by  appointing  a  suitable  person  as  their  guardian. 


F,  W,  Van  Reynegom,  Esq.,  for  applicant. 
James  H,  Creely,  Esq.,  contra. 

m 

Coffey,  J. — This  is  an  application  by  C.  B.  Holbrook, 
secretary  of  the  Society  for  the  Prevention  of  Cruelty  to 
Children,  for  letters  of  guardianship  of  the  persons  of 
Ivey  Deisen  and  Katie  Deisen,  minors.  One  Had] 
Tahar  appeared  by  James  H.  Creely,  Esq.,  his  attorney, 
at  the  hearing  of  the  petition  for  letters,  and  objected  to 
the  granting  of  the  same  on  the  ground  that  the  said 
minors  were  residents  of  the  County  of  Alameda,  and 
that  therefore  the  Superior  Court  of  the  City  and  County 
of  San  Francisco  had  no  jurisdiction  in  the  premises. 

From  the  evidence  adduced  at  the  hearing  the  follow- 
ing facts  were  established  :  The  minors  are  Arabians, 
born  in  Palestine,  and  are  aged  eight  and  ten  years, 
respectively  ;  their  father  is  deceased,  and  their  mother  is 
an  Arabian  by  birth  and  is  now  a  resident  of  Australia. 
Hadj  Tahar  Ben  Mahommed  is  an  Arabian  sheik,  the 
leader  of  a  troupe  of  Arabian  acrobatic  performers  con- 
nected and  traveling  with  a  circus  company,  and  claims 
the  right  to  the  control  and  custody  of  the  minors  by 
virtue  of  an  agreement  with  their  mother,  under  which 
agreement  the  minors  were  brought  from  Australia  to 
San  Francisco  in  company  with  the  circus  troupe  for  the 
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purpose  of  exhibiting  them  before  the  public  in  song  and 
(lance  performances  The  children  first  arrived  in  San 
Francisco  in  the  early  part  of  June,  1892.  Finding  that, 
under  the  laws  of  California,  it  would  be  an  illegal  act  to 
carry  out  his  purpose  of  exhibiting  the  minors  in  this 
State  because  of  their  tender  age,  Hadj  Tahar  placed 
them  in  the  care  and  custody  of  his  divorced  wife,  a  resi- 
dent of  San  Francisco,  and  left  this  State  in  company 
with  his  circus  troupe.  The  children  remained  with  the 
ex-wife  of  Hadj  Tahar  until  July  15,  1892,  when  they 
were  temporarily  placed  in  the  care  of  one  Mrs.  L.  John- 
son, a  resident  of  Alameda  County,  there  to  remain  until 
such  time  as  Hadj  Tahar  should  be  ready  to  remove 
them  without  this  State  to  exhibit  them  at  the  World's 
Fair  at  Chicago  next  year,  and  elsewhere,  in  connection 
with  the  circus  troupe.  The  petitioner  herein  seeks  to 
take  the  children  from  the  immediate  custodv  of  their 
custodian  in  Alameda,  and  to  remove  them  from  the  con- 
trol of  Hadj  Tahar. 

The  objection  to  the  jurisdiction  of  this  Court  is  based 
upon  Section  1747  of  the  Code  of  Civil  Procedure  of  the 
State  of  California,  which  reads:  "The  Superior  Court 
of  each  county  *  *  *  may  appoint  guardians  for  the 
persons  *  *  *  of  minors  who  have  no  guardians 
*  *  *  and  who  are  inhabitants  or  residents  of  the 
county." 

It  will  be  seen  from  the  portions  of  the  section  quoted 
that  it  impliedly  prescribes  two  requisites  for  jurisdiction 
to  attach  in  the  appointment  of  guardians  for  minors  : 
First,  the  minor  must  have  no  guardian  at  the  time  the 
Court  is  invoked  ;  and,  second,  the  minor  must  be  an 
inhabitant  or  resident  of  the  county  in  which  the  Court 
is  held.  In  this  case  the  facts  show  that  the  minors  had 
no  guardian  at  the  time  the  petition  for  letters  was  filed. 

The  main  question  before  the  Court,  therefore,  is 
whether  they  are  "  inhabitants  "  or  **  residents  "  of  Ala- 
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meda  County  or  of  the  City  and  County  of  San  Fran- 
cisco. 

An  inhabitant,  according  to  Bouvier  (Law  Diet.),  is 
one  who  has  his  domicile  in  a  place,  "  one  who  has  a 
natural  fixed  residence  in  a  place."  Webster  defines  the 
word  as  one  who  dwells  or  resides  permanently  in  a 
place,  or  who  has  a  fixed  residence,  as  distinguished  from 
an  occasional  lodger  or  visitor. 

A  resident  is  one  who  has  his  personal  presence  in  a 
fixed  and  permanent  abode.  (Bouvier  Law  Dictionary.) 
What  facts  constitute  a  domicile  of  the  person  has  been 
a  question  frequently  discussed.  There  is  no  fixed  or 
definite  period  of  time  requisite  to  create  it.  It  depends 
on  the  actual  or  presumed  intention  of  the  party. 

Uighj  Appellant,  2  Doug.  (Mich.),  515. 
Section  52,  Political  Code,  and  note  to  Deering's 
Ed. 

It  will  be  seen  from  the  foregoing  that  "  inhabitant '' 
and  "  resident "  are  synonymous  terms  in  law,  and  can 
only  be  strictly  applied  to  persons  who  are  domiciled  in 
a  place,  with  the  intent  to  remain  there. 

If  we  look  to  the  animo  revertendi  in  this  matter,  it 
clearly  indicates  that  the  children  are  not  residents  of 
Alameda  County,  as  the  testimony  shows  that  their  stay 
in  that  county  is  only  temporary,  the  evident  intention 
being  to  take  them  in  a  few  months  to  the  World^s  Fair 
at  Chicago,  and  elsewhere  out  of  this  State.  A  minor 
cannot  acquire  a  re^dence  distinct  from  that  of  his 
parent  or  guardian.  In  this  case  the  mother's  residence 
being  in  Australia,  the  presumption  is  that  the  children 
are  not  "  inhabitants  "  of  and  have  not  acquired  a  "  res- 
idence" in  California. 

The  parties  being  all  before  this  Court,  and  it  not 
appearing  that  the  Superior  Court  in  any  other  county 
has  any  better  claim  to  jurisdiction,  it  would  appear  that 
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the  spirit  of  the  laws  of  the  State  would  be  carried  out  by 
assuming  jurisdiction. 

Section  187,  Code  of  Civil  Procedure. 
Section  1796,  Code  of  Civil  Procedure. 
In  re  GuardianBhip  of  Danneker,  67  Cal.,  643. 
In  re  Raynor,  74  Cal.,  421. 

This  Court  is  not  excluded  from  jurisdiction  in  the 
exercise  of  this  branch  of  its  equity  powers,  even  if  it  be 
conceded  that  the  minors  are  residents  of  Alameda 
County.  The  mere  grant  by  the  statute  of  jurisdiction 
to  the  Court  in  the  county  where  the  minors  reside  does 
not  imply  that  it  is  exclusive,  in  the  face  of  the  constitu- 
tional provision  that  the  Superior  Court  shall  have  orig- 
inal jurisdiction  in  all  cases  in  equity,  and  that  its 
process  shall  extend  to  all  parts  of  the  State.  The  only 
territorial  limitation  of  the  jurisdiction  of  the  Superior 
Court,  in  the  Constitution  of  California,  is  that  found 
in  the  provision  limiting  certain  actions  conoerning  real 
property  to  the  county  where  the  real  estate  affected  by 
such  actions  is  situated. 

Constitution  of  Cal.,  ArL  VI,  Sec.  5. 

Sees.  76  and  78,  Code  Civil  Procedure,  follow  the 
provisions  of  the  Constitution. 

The  Legislature  has  no  power  to  fix  by  law  the  juris- 
diction of  any  but  inferior  Courts. 

Const.  Cal.,  Art.  VI,  Sec.  13. 
Rosenberg  v.  Frank,  58  Cal.,  400. 
Wilson  V.  Roach,  4  Cal.,  862. 

Compare  1294,  Code  of  Civil  Procedure,  with  1747  of 
the  same  code,  and  it  will  be  seen  that  while  the  pro- 
visions of  the  former  are  mandatory  as  to  jurisdiction, 
those  of  the  latter  section  are  only  so  by  implication. 
There  is  no  implication  or  presumption  against  the  juris- 
diction of  a  Superior  Court.  To  treat  Section  1747  as 
imposing  a  limitation  on  the  jurisdiction  of  the  Superior 
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Court  would  make  it  inconsistent  with  the  provisions  of 
Sections  76  and  78,  above  cited.  The  reasonable  con- 
struction, therefore,  of  Section  1747  would  appear  to  be 
that  it  is  merely  directory.  If  the  Courts  of  Alameda 
and  San  Francisco  have  equal  rights  of  jurisdiction  in 
the  premises,  the  jurisdiction  of  the  Court  first  attaching 
or  acquired  is  exclusive. 

Section  1796,  Code  of  Civil  Procedure. 
Guardianship  of  Dannekevy  67  Cal.,  643. 
Accepting  these  views  of  the  law,  as  presented  by  the 
learned  counsel  for  the  Society  for  the  Prevention  of 
Cruelty  to  Children,  and  upon  the  facts  in  proof  on  the 
trial,  the  opposition  of  Hadj  Tahar  is  overruled  and  the 
application  of  C.  B.  Holbrook  for  letters  of  guardianship 
is  granted. 

Estate  of  WILLIAM  P.  FULLER,  Deoeased. 

(No.  9747.    Decided  March  I3,  1891.) 

Application  for  Confirmation  of  Sale  of  Partnership 
Interest  by  Executrix  under  Power 

aiven  by  Will. 


Sale  of  Partnerahip  Interest — Confirmation — Jurisdiction  of 
Probate  Court — Not  Affected  by  Restraining  Order  Against 
Parties  Before  it — Attorney  Appointed  by  Probate  Court  to 
Represent  Minor  Heirs — Not  Subject  to  Orders  of  Other  Courts 
— Duty  of  Court  to  Conserve  Interests  of  Minors. 


1.  Section  1524  of  the  Code  of  Civil  Procedure  provides  that  partner- 
ship interests,  or  interests  belonging  to  any  estate  by  virtue  of  any 
partnership,  may  be  sold  in  the  same  manner  as  other  personal 
property,  when  it  appears  for  the  best  interest  of  the  estate  ;  and 
the  Superior  Court,  sitting  in  probate,  has  jurisdiction  of  an  appli- 
cation to  confirm  a  sale  of  a  partnership  interest  made  by  an  execu- 
trix under  power  given  in  a  will.    (Sees.  1517  and  1561,  C.  C.  P.) 

2.  A  restraining  order  issued  by  the  Superior  Court,  sitting  in  equity, 
is  addressed  to  the  parties  and  not  to  the  Court,  sitting  in  probate, 
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and  when  an  application  regnlarly  noticed  for  hearing  conies  on  to 
be  heard  in  the  Probate  Department  it  is  the  duty  of  that  depart- 
ment, upon  insistence  by  any  of  the  parties  interested,  to  proceed 
with  the  hearing,  notwithstanding  that  some  of  the  interested 
parties  are  enjoined  from  prosecuting  the  application. 

3.  Once  a  proceeding  is  instituted,  the  machinery  of  the  Court  will  not 
be  stopped  if  there  be  somebody  in  interest,  adequately  represented, 
to  continue  it. 

4.  An  attorney  appointed  by  the  Probate  Court,  pursuant  to  the 
authority  given  by  Section  1718,  C.  C.  P.,  to  represent  minor  heirs, 
is  the  officer  of  the  Court  appointing  him,  and,  in  his  capacity  as 
such,  is  only  amenable  to  that  Court  and  cannot  act  in  and  is  not 
subject  to  the  orders  of  any  other  Court,  and  consequently  is  not 
bound  by  a  restraining  order  issued  by  another  Court  in  another 
proceeding,  although  the  minor  heirs  are  named  as  defendants 
therein,  and  the  restraining  order  runs  to  the  defendants  and  their 
agents,  attorneys  and  servants. 

5.  It  is  the  duty  of  the  Court  to  conserve  the  interests  of  minors. 

6.  Where  a  power  to  sell  is  given  in  a  will,  it  is  no  answer  to  an  appli- 
cation for  confirmation  of  a  sale  of  a  partnership  interest,  made 
pursuant  to  the  will,  that  there  is  a  contract  between  the  deceased 
partner  and  the  survivor  for  the  sale  of  the  decedent's  interest  to 
the  surviving  partner ;  the  sale  made  by  the  executrix  appearing  to 
be  an  advantageous  one  and  for  the  best  interests  of  the  estate,  will 
be  confirmed,  notwithstanding  the  claim  of  the  surviving  partner 
for  the  specific  performance  of  the  partnership  contract. 


A.  0.  Booth,  Esq.,  for  executrix. 

R\h98ell  J.  IFiZ«on,.Esq.,  for  adult  heirs. 

W,  F.  Herrin,  Esq.,  for  Wm.  P.  Fuller,  Jr.,  the  pur- 
chaser. 

Messrs.  S.  C.  Denson  and  John  H,  Boalt,  for  Wm.  F. 
Whittier,  the  objecting  partner. 

Timothy  J.  Lyons ,  Esq.,  for  the  minor  heirs. 

William  P.  Fuller  died  on  May  17,  1890,  leaving  him 
sarviving  a  widow  and  a  number  of  children.  He  left  a 
will  in  which  the  widow  was  named  as  executrix.  The 
will  conferred  upon  the  executrix  the  power  of  sale. 

At  the  time  of  his  death  William  P.  Fuller  was  a  mem- 
ber  of  the  firm  of  Whittier,  Fuller  &  Co.,  which  firm  was 
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composed  of  William  F.  Whittier,  William  P.  Fuller,  F. 
N.  Woods  and  William  P.  Fuller,  Jr. 

The  will  was  admitted  to  probate,  and  Margaret  H. 
Fuller,  the  testator's  widow,  was  appointed  the  executrix 
thereof.  Timothy  J.  Lyons,  Esq.,  was  appointed  by  the 
Court  as  attorney  to  represent  the  minor  children. 

On  February  24,  1891,  the  executrix  reported  to  the 
Court  that  she  had  sold  the  partnership  interest  of  the 
decedent  in  the  firm  of  Whittier,  Fuller  &  Co.  for  $1,400,- 
000  to  William  P.  Fuller,  Jr.  With  this  report  was  a 
petition  for  the  confirmation  of  the  sale.  The  hearing  of 
the  petition  for  confirmation  was  set  for  March  9,  1891, 
and  notice  was  directed  to  be  given  to  all  parties  inter- 
ested, and  citations  issued  to  the  three  surviving  partners 
to  be  examined  as  provided  in  Section  1524  of  the  Code 
of  Civil  Procedure.  At  the  time  set  for  the  hearing 
the  same  was  continued,  without  objection,  to  March  11, 
1891.  On  the  morning  of  the  last  named  day  William 
F.  Whittier  commenced  a  suit  against  the  executrix  and 
the  heirs  of  the  decedent,  and  the  purchaser,  in  the  Supe- 
rior Court  of  the  City  and  County  of  San  Francisco,  sit- 
ting in  equity,  to  enjoin  them  from  in  any  manner 
proceeding  with  the  application  for  conHrmation  of  the 
sale  of  the  partnership  interest  to  William  P.  Fuller,  Jr., 
and  for  specific  performance  of  a  contract  with  decedent, 
entitling  Whittier  to  purchase  such  interest  after  the 
testator's  death,  the  executrix  having  refused  to  carry 
out  the  contract.  This  suit  was  assigned  to  Department 
No.  6  of  the  Court,  and  an  order  was  made  by  the  pre- 
siding Judge  requiring  the  defendants  to  show  cause  on 
March  20,  1891,  why  an  injunction  should  not  be  issued 
as  prayed  for,  and  in  the  meantime  restraining  them 
from  proceeding  with  the  application  for  confirmation. 

The  Whittier  suit  was  based  upon  the  articles  of  co- 
partnership of  Whittier,  Fuller  &  Co.,  wherein  it  was 
provided,  amongst  other  things,  as  follows  : 
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"  Sixteenth.  In  case  of  the  death  of  either  W.  F. 
Whittier  or  W.  P.  Fuller  during  the  continuance  of  this 
co-partnership,  the  interest  of  such  decedent  in  the  firm 
and  the  business  thereof  shall  remain  undivided  therein 
until  the  31st  day  of  December  next  ensuing,  the  contri- 
buted capital  of  the  decedent  bearing  interest  at  the  rate 
of  five  per  cent,  per  annum  until  said  31st  day  of  Decem- 
ber, when  the  entire  interest  of  such  decedent  in  said 
partnership  and  the  business  thereof,  consisting  of  his 
contributed  capital  and  the  accrued  interest  thereon, 
and  such  pro  rata  of  the  profits  for  the  entire  year  as  the 
time  that  the  decedent  was  living  during  the  year  bears 
to  the  entire  year,  less  any  amounts  that  he  may  have 
withdrawn  since  the  first  day  of  January  next  preceding, 
shall  be  ascertained  and  determined ;  and  the  survivor 
shall  be  entitled  to  take  and  purchase  such  interest  of  his 
deceased  partner  in  said  partnership  and  the  business 
thereof,  and  without  charge  for  the  good- will  of  the  busi- 
ness, for  the  amount  so  found  and  determined  to  be  the 
value  thereof,  as  aforesaid,  giving  his  notes  for  the  pay- 
ment thereof,  payable  to  the  executor  or  administrator, 
or  other  legal  representative  of  such  decedent,  in  equal 
monthly  installments,  the  first  note  being  due  and  pay- 
able in  three  months  from  the  31st  day  of  December,  or 
day  when  such  interest  of  the  decedent  shall  be  fixed  and 
determined,  together  with  interest  thereon  at  the  rate  of 
six  per  cent,  per  annum,  said  interest  to  commence  sixty 
days  from  the  dates  of  said  notes." 

The  contract  further  provided  that  the  time  of  pay- 
ment  of  the  notes  shall  be  so  apportioned  that  the  total 
amount  of  the  purchase  price  of  the  deceased  partner's 
interest  shall  be  due  and  payable  within  five  years. 

Just  before^  the  application  for  confirmation  was 
reached  for  hearing  on  March  11,  1891,  the  restraining 
order  in  the  Whittier  suit  was  served  upon  the  attorney 
for  the  executrix,  and,  when  the  application  was  reached 
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for  hearing,  counsel  for  William  F.  Whittier  directed  the 
attention  of  the  Court  and  parties,  present  to  such 
restraining  order,  and  also  to  a  petition  which  had  been 
filed  by  William  F.  Whittier,  objecting  to  the  confirma- 
tion of  the  sale  to  William  P.  Fuller,  Jr.,  which  petition 
contained,   amongst  others,   the    following  averments : 

"  That  pursuant  to  the  clause  16th  of  said  articles  of 
co-partnership,  the  interest  of  the  said  decedent  in  the 
said  co-partnership  and  the  business  thereof  remained 
undivided  after  his  death  on  the  17th  day  of  May,  1890, 
until  the  31st  day  of  December  next  ensuing.  That  after 
the  death  of  said  Wm.  P.  Fuller,  and  from  that  time  con- 
tinuously until  the  present  date,  your  petitioner  intended 
and  expected  and  still  intends  and  expects  to  exercise  his 
right,  under  clause  16th  of  said  articles  of  co-partner- 
ship, of  purchasing  the  entire  interest  of  his  said 
deceased  partner  in  the  said  co-partnership  and  the  bus- 
iness thereof,  and  it  was  during  all  the  said  time,  and 
still  is,  well  known  to  all  members  of  said  co-partner- 
ship, and  especially  to  the  said  Wm.  P.  Fuller,  Jr.,  that 
such  was  the  intention  of  your  petitioner.  That  the 
entire  interest  of  said  decedent  in  said  co-partnership 
and  the  business  thereof  was  immediately  after  the  31st 
day  of  December,  and  as  soon  as  the  same  could  be 
practically  done,  ascertained  and  determined.  That 
owing  to  the  magnitude  of  the  interest  involved,  and 
the  great  labor  of  ascertaining  and  determining  the 
pro  rata  of  profits  for  the  year  1890  to  be  credited  to  the 
said  Wm.  P.  Fuller,  deceased,  under  said  clause  16th,  it 
was  not  until  on  or  about  the  1st  day  of  March,  1891, 
that  your  petitioner  was  prepared  to  carry  the  agreement 
contained  in  said  clause  into  execution. 

"  Petitioner  thereupon,  to  wit,  on  the  7th  day  of 
March,  1891,  notified  the  said  executrix  in  writing  that 
he  desired  to  exercise  and  did  exercise  his  right  under 
said  clause  16th  of  said  articles  of  co-pattnership,  and 
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tendered  to  her,  as  such  executrix,  the  amount  of  the 
entire  interest  of  said  decedent  in  said  co-partnership 
and  the  business  thereof,  on  the  Slst  day  of  December, 
1890,  as  the  same  had  been  ascertained  and  determined, 
and  offered  then  and  there  to  deliver  to  her  his  promis- 
sory notes  for  said  amount,  which  said  notes  were  in 
substance  and  form  as  prescribed  in  said  clause  16th, 
and  demanded  of  her  that  she  execute  to  him  such 
assignment,  transfer,  bill  of  sale,  or  other  instrument  in 
writing,  transferring  and  assigning  said  interest  of  said 
decedent  in  the  said  co-partnership  and  the  business  there- 
of, as  should  fully  and  finally  vest  the  title  of  said  interest 
in  him  ;  that  said  executrix  rejected  the  said  tender  and 
refused  to  comply  with  the  said  demand.  That  thereafter, 
and  on  the  said  7th  day  of  March,  1891,  your  petitioner 
presented  to  said  executrix  for  her  approval  his  certain 
claim,  in  writing,  duly  verified,  based  upon  said  clause 
16th,  for  the  purchase  of  said  decedent's  interest  in  said 
co-partnership  and  the  business  thereof." 

The  partnership  interest  had  been  appraised  at  $1,320,- 
000.  The  proposition  of  Mr.  Whittier  (made  on  March 
7,  1891,  after  the  sale  had  been  made  and  reported  by 
the  executrix)  was  the  delivery  of  notes,  the  payment  of 
which  would  extend  over  a  period  of  five  years,  for  the 
aggregate  amount  of  $1,284,000 — said  notes  to  be  unen- 
dorsed and  unsecured. 

After  the  attention  of  the  Court  had  been  directed  to 
these  various  matters,  counsel  for  the  objecting  partner 
requested  a  postponement  of  the  application  for  con- 
firmation until  the  final  determination  of  the  Whittier 
suit.  Counsel  for  the  executrix  and  for  the  purchaser 
and  for  the  adult  heirs  stated  that  they  felt  bound  by  the 
restraining  order  made  in  that  suit,  and  would  not  pro- 
ceed with  the  application  for  confirmation. 

The  attorney  for  minor  heirs  insisted,  however,  that 
he  was  not  included  in  or   bound  by  the  restraining 
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order,  and  that  the  hearing  of  the  application  for  con- 
firmation should  be  proceeded  with. 

After  argument  on  the  right  of  the  attorney  for  minor 
heirs  to  insist  on  proceeding  with  the  application,  the 
Court  delivered  its  opinion  orally  as  follows  : 

Coffey,  J. — This  is  simply  a  matter  of  jurisdiction. 
This  Court  has  jurisdiction  of  the  subject  matter  of  this 
application.  No  other  Court  is  competent  to  enjoin  this 
Court  by  any  such  process  as  this.  This  is  addressed  to 
the  parties,  and  they  are  responsible  for  any  disobedience 
of  the  injunction  to  the  other  department.  All  the  Court 
here  has  to  do  is  to  attend  to  the  business  before  it. 
Here  is  an  application  regular  in  form,  and  the  hearing 
is  insisted  upon.  As  to  the  injunction — why,  the  parties 
who  are  enjoined  may  proceed  at  their  peril  in  the  other 
department. 

The  only  point  is  this  :  The  matter  is  regularly  on  the 
calendar,  and  if  the  action  of  this  Court  should  be,  as 
suggested,  vain,  the  parties  who  have  procured  the  in- 
junction against  this  proceeding  will  suffer  nothing.  I 
am  bound  to  hear  all  matters  that  come  on  here  to  be 
heard,  when  those  who  make  application  insist  upon 
their  rights.  Mr.  Lyons  is  not  under  the  jurisdiction  of 
the  other  Court  as  attorney  in  this  proceeding.  That  has 
been  repeatedly  held.  He  has  no  business  as  attorney  of 
the  minors  in  that  other  Court.  He  might  have  business 
there  if  he  should  be  appointed  guardian  ad  litem.  Here 
the  application  is  before  the  Court  and  all  interested  in 
the  application.  *  *  *  I  cannot  take  notice  of  the 
matter  that  is  pending  in  another  Court.  I  take  notice 
of  the  record  as  it  existed  at  the  time  of  the  filing  of  this 
application.  It  is  a  mere  accident,  the  clerk  failed  to  do 
a  ministerial  duty  the  other  day  ;  that  is  the  reason  that 
you  have  any  right  in  Court  at  all  this  morning.  Be- 
cause if  the  matter  had  been  heard  as  the  matter  stood 
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the  other  morning,  you  would  not  have  been  here  with 
this  other  proposition.  It  is  suggested  on  your  side  there 
is  an  attempt  here  to  evade  the  operation  of  the  order — 
of  the  restraining  order.  It  might  be  said  on  the  other 
side  that  there  is  an  attempt  to  evade  the  jurisdiction  of 
this  Court. 

Mr.  Lyons  is  the  agent  of  the  Court  to  represent  these 
minors.  Of  course  he  could  not  be  employed  by  them, 
and  he  would  not  be  subject  to  that  restraining  order. 
I  don't  know  how  far  the  Court — the  other  Court — will 
exert  its  power  over  persons  not  minors  or  not  described 
as  such.  What  I  say — I  possibly  might  be  misunder- 
stood by  it — is  that  the  attorney  appointed  by  the  Court 
has  no  business  outside  of  the  Probate  Department ;  and 
that  has  been  repeatedly  decided.  One  instance  is  the 
case  with  which  you  all  are  more  or  less  remotely  asso- 
ciated, an  estate  of  some  magnitude,  the  Estate  of  Blyihe. 
Dr.  Taylor  was  appointed  by  the  Court  in  that  case  and 
went  into  another  department,  No.  10,  I  think,  and  was 
not  allowed  to  appear  in  the  case  because  he  had  no 
business  outside  of  the  Probate  Court.  He  was  respon- 
sible to  no  other  authority  except  the  Court  that  appointed 
him.  So  in  the  Estate  of  Caroline  Fisher.  (Coffey's  Pro- 
bate Decisions,  Vol.  1,  p.  98.)  I  refused  to  allow  an 
attorney  appointed  in  that  way  for  services  rendered  by 
him  in  a  litigation  in  another  department,  because  he  had 
no  business  there.  He  was  only  an  incident  of  adminis- 
tration. As  he  can  act  nowhere  else  than  in  the  Probate 
Department,  he  is  constantly  liable  to  be  called  upon  for 
his  acts  and  is  amenable  to  the  Probate  Department  in 
his  capacity  as  attorney  for  minor  heirs  ;  and  is  amen- 
able to  no  other  department. 

This  proceeding  was  not  instituted  by  him.  He  is 
appearing  here  in  behalf  of  those  whom  he  represents. 
He  has,  in  my  judgment,  perfect  standing  in  Court.  Once 
a  proceeding  is  instituted,  the   machinery   will   not   be 
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stopped  if  there  be  somebody  in  interest  adequately  repre- 
sented to  continue  it.  If  I  understand  the  law  correctly 
the  injunction  only  goes  to  certain  individuals  ;  certainly, 
unless  I  misapprehend  the  law,  it  will  not  go  to  the  parties 
represented  by  Mr.  Lyons,  or  to  him,  as  he  has  no  stand- 
ing whatever  except  in  this  forum,  and  then,  by  special 
permission  of  the  law.  But  of  course  all  parties  have 
rights  here,  and  no  party  is  to  be  forced  to  a  conclusion 
precipitately.  If  this  matter  could  be  finished  to-day, 
with  justice  to  all  parties,  I  prefer  it  should  be  done.  I 
will  take  the  record  as  it  is  presented.  There  is  nothing 
in  this  record,  as  I  see  it,  that  vitiates  or  suggests  any 
want  of  jurisdiction  in  this  Court ;  on  the  contrary, 
the  jurisdiction  is  perfect  upon  the  record.  Under  the 
statute  this  is  the  forum  in  which  to  come  to  confirm 
that  sale  under  the  power  of  the  will.  It  is  no  answer  to 
that  to  say  that  there  is  a  contract  between  the  deceased 
partner  and  the  survivor.  We  look  at  the  will  for  the 
source  of  the  power,  and  we  look  at  the  execution  of  that 
power,  and  then  at  the  prudence  of  conducting  and  mak- 
ing this  sale.  So  far  as  the  probate  jurisdiction  goes,  if 
that  power  is  perfect  that  is  the  end  of  this  Court's  pro- 
ceeding  ;  its  responsibility  is  discharged. 

I  am  here  to  take  evidence,  unless  under  your  protest 
— in  your  objection — you  say  the  Court  is  without  juris- 
diction, or  that  the  sale  is  unfair,  or  in  any  other  way 
that  it  is  not  proper  for  it  to  be  confirmed. 

According  to  the  statement,  there  is  a  margin  of  a 
hundred  and  fifteen  thousand  dollars  between  the  sale 
suggested  in  one  case  and  the  sale  in  the  other.  It  is 
the  duty  of  the  Court  to  conserve  the  interests  of  minors. 
It  seems  now  there  is  a  sale  reported  to  the  Court  more 
advantageous  than  the  one  suggested  on  the  other  side 
under  an  agreement  *  *  *  and  the  sale  was  made 
under  a  power  in  the  will. 

There  is  no  legal  excuse  for  a  continuance.  I  will 
take  the  testimony.     I  will  hear  Mrs.  Fuller. 
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The  executrix  was  then  partially  examined,  and  fur- 
ther hearing  was  continued  until  March  12,  1891,  at 
which  time  the  examination  of  the  executrix  was  con- 
cluded, and  two  of  the  surviving  partners  were  examined 
by  the  attorney  for  minor  heirs  and  by  the  Court. 

Upon  the  conclusion  of  the  taking  of  testimony,  counsel 
for  the  objecting  partner  again  requested  that  final  action 
on  the  petition  for  confirmation  be  delayed  until  deter- 
mination of  Mr.  Whittier's  rights,  and  thereupon  the 
Court  ruled  as  follows  : 

CoFFKY,  J.  (Orally) — You  see  where  that  situation 
would  place  the  Court,  as  a  rule  of  procedure,  if  you  were 
to  establish  that.  That  as  to  a  matter  in  which  this 
Court  has  acquired  jurisdiction,  some  person  with  or 
without  cause,  or  sufficient  cause,  could  go  in  another 
department  and  could  then  come  in  here  and  factiously 
delay  proceedings  and  impede  justice  in  this  department. 
This  Court  has  first  acquired  jurisdiction.  Jurisdiction 
is  i)erfect  already.  Then  the  party  desiring  to  defeat 
this  ai)plication  here  and  in  good  faith — as,  of  course,  I 
have  no  question  in  the  present  case,  but  it  might  be  in 
bad  faith  in  another  case,  and  the  precedent  would  be 
established — that  he  could  go  across  the  corridor  and 
obtain  from  the  Judge,  as  a  matter  of  course,  an  order 
restraining  the  party  until  the  subject  matter  of  that 
action  was  determined  in  that  proceeding.  Then  the 
parties  are  restrained,  and  this  Court  is  arrested  in  its 
orderly  conduct  of  work.  That  would  be  the  result.  Of 
course,  I  do  not  desire  to  have  a  conflict  with  another 
department,  and  1  prefer  to  delay  rather  than  seek  and 
invite  a  conflict  of  jurisdiction  or  aggravate  any  existing 
complications.  But  the  point,  simply,  is  that  this  Court 
has  jurisdiction  ;  and,  if  the  proofs  are  made  in  substan- 
tiation of  the  allegations  in  the  complaint  or  petition,  it 
is  the  right  of  the  parties  to  insist  upon  this  going  for- 
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ward.  It  is  the  duty  of  the  Court  to  obey  that  insistence. 
I  want  to  see  what  is  established  in  this  proceeding. 
There  is  an  allegation  in  the  complaint  ("  Return  and 
Account  of  Sale")  that  a  certain  sale  has  been  made; 
that  it  is  a  good  sale.  A  claim  was  presented  by  Mr. 
Whittier,  and  rejected  and  returned  to  him  ;  a  claim,  as 
I  understand  it,  under  the  parnership  articles.  Now  the 
Court  has  before  it  just  one  bid  or  one  sale,  which  has, 
as  its  earnest  of  payment,  a  hundred  thousand  dollars 
cash  paid,  and  secured  notes.  All  that  is  established. 
Under  ordinary  circumstances  the  Court  would  not  hesi- 
tate a  second  to  confirm  the  sale.  On  the  other  hand,  we 
have,  as  against  the  confirmation,  a  statement  that  there  is 
an  action  pending  in  another  department,  involving  the 
subject  matter  of  the  sale  and  the  claim  of  a  particular 
surviving  partner.  It  would  be  a  dangerous  precedent 
for  a  Court  to  establish  that,  pending  that  application  to 
confirm  the  sale  by  a  Court  with  jurisdiction,  somebody 
might  institute  suit  in  another  department  to  arrest  the 
proceeding  for  his  own  purposes.  The  minors  must  be 
protected  by  the  Court,  especially  because  they  are  under 
disability.  Now,  what  I  say  is  that  the  Court  is  bound  to 
exercise  its  judgment  as  soon  as  the  particular  facts  that 
are  brought  before  it  are  established.  Now,  to  dismiss 
this  proceeding,  or  to  do  anything  that  would  be  equiva- 
lent to  that,  is  simply  to  place  the  estate  at  a  great  dis- 
advantage and  to  say  that  it  may  not  be  able  to  obtain  as 
much  as  it  is  now  in  the  power  of  the  Court  to  enforce. 
I  see  no  reason  why  the  judgment  of  the  Court  should 
be  delayed,  and  why  the  order  should  be  refused.  I 
therefore  mark  the  application  "  granted." 
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Estate  of  GERSHOM  P.  JESST7P,  Deceased. 

[No.  5681.     Decided  March  29,  1891.  J 

Application    for    Partial    Distribntion    by    Alleged 

Heir  at  Law. 


New  Trial  Pursuant  to  Direction  of  Appellate  TrWunal — 
Duty  of  Nisi  Friua  Court — Law  of  the  Case — New  Issues — Facts 
Differing,  Rule  of  Decision  Differs — Illegitimate  Child — Adop- 
tion of — Bequisites — Declarations  of  Deceased  Person  as  to  He- 
lationship^Corroborative  Evidence — Wfiat  is. 


z.  A  new  trial  is  a  re-ezaminationof  an  issue  of  fact  in  the  same  Court, 
after  a  trial  and  decision  by  a  jury  or  Court.    (Sec.  656,  C.  C.  P.) 

2.  When  the  appellate  tribunal  has  sent  back  a  case,  the  nisi  prius 
Court  must  follow  implicitly  the  law  as  laid  down  by  its  superior ; 
where,  however,  on  a  re- trial,  the  facts  are  not  the  same  as  on  a 
former  trial,  the  rule  of  decision  is  not  the  same. 

3.  Although  it  may  ha^e  been  conceded  that  a  fact  was  proven  on  the 
first  trial,  yet,  when  it  is  in  issue  on  the  second,  it  must  be  deter- 
mined. 

4.  Declarations  of  a  person,  since  deceased,  with  respect  to  his  relation 
to  another,  are  admissible  in  evidence  on  the  question  of  the  pater- 
nity of  the  former.     (Subd.  4,  Sec.  1870,  C.  C.  P. ) 

5.  Held^  on  the  evidence,  that  petitioner  is  the  illegitimate  child  of 
decedent,  and  that  decedent  publicly  acknowledged  his  paternity 
of  petitioner. 

6.  The  institution  of  heir  is  the  primary  object  of  Section  250  of  the 
Civil  Code  The  succession  of  property  rights  is  incidental ;  it  is  a 
status  that  is  involved — the  relation  of  the  child  to  society. 

7.  Section  230  of  the  Civil  Code,  although  differently  worded,  is  in 
effect  the  same  as  the  Act  of  March  31,  1870.      (Statutes  1869-70, 

p.  530. ) 

8.  Under  Section  230  of  the  Civil  Code,  the  claimant  must  prove  that 
he  is  the  illegitimate  child  of  the  alleged  father ;  that  the  father 
has  publicly  acknowledged  him  as  his  own  and  received  him  into 
his  family  (that  is  to  say,  into  such  family  as  he  has)  and  otherwise 
treated  him  as  if  he  were  a  legitimate  child.  These  things  mast 
be  done  openly  and  publicly,  and  not  secretly,  in  order  that  the 
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proof  may  be  by  disinterested  parties,  and  fraud  and  imposition 
avoided. 

9.  The  most  satisfactory  way  of  establishing  the  necessary  facts  is  by 
proof  that  the  claimant  has  been  received  into  the  family  and  given 
the  family  name,  bat  this  is  not  necessary  where  there  is  sufficient 
proof  of  a  reason  for  not  having  done  either. 

10.  Evidence  of  a  fact,  not  theretofore  testified  to,  is  not  cnmalative  ; 
bnt,  where  such  fact  constitutes  one  of  the  circumstances  going  to 
prove  an  issue  made  up  of  a  number  of  elements,  it  is  corroborative. 
(See  Sees.  1838  and  1839,  C.  C.  P.) 


Gershom  P.  Jessup  died  on  November  2,  1886,  leaving 
a  last  will  dated  August  28, 1867.  The  will  was  admitted 
to  probate  on  November  22,  1886,  and  letters  testament- 
ary issued  to  S.  O.  Putnam  and  Isaac  Jessup,  the  ezecu- 
tors  therein  named. 

The  testator  was  never  married,  and  his  entire  estate 
was  devised  to  his  brother  Isaac  and  his  two  sisters. 

On  April  11,  1887,  petitioner,  describing  himself  as 
Richard  P.  Jessup,  filed  his  petition,  in  which,  after 
stating  the  preliminary  facts  showing  the  condition  of 
the  estate,  etc.,  he  averred  that  he  is  the  son  of  the  testator 
and  Josie  Landis,  deceased  ;  that  he  was  born  in  San 
Francisco  on  March  20,  1866  ;  that  his  parents  never 
intermarried  nor  lived  together  as  husband  and  wife, 
but  that  the  testator  publicly  acknowledged  petitioner  as 
his  child  and  treated  him  as  if  he  were  a  legitimate  child, 
and  thereby  adopted  him  as  such. 

Petitioner  was  not  mentioned  in  the  will,  and  claimed 
the  estate  by  virtue  of  Section  1307  of  the  Civil  Code. 

The  executors,  by  their  answer,  put  in  issue  the  ques- 
tion of  the  paternity  of  the  petitioner  and  the  question 
of  his  adoption.  A  trial  resulted  in  favor  of  petitioner. 
Upon  appeal  the  judgment  of  the  trial  Court  was  re- 
versed.    (81  Cal.,  408.) 

The  opinion  which  follows  was  rendered  on  a  re- trial, 
after  the  case  came  back  from  the  appellate  tribunal. 
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Henry  I.  Kowalsky,  Esq.,  for  petitioner  ;  W,  H,  L, 
Barnes,  Esq.,  of  Counsel. 

John  H.  Dickinson,  Esq.,  for  executors ;  Messrs.  Jolm 
Oarber  and  D.  M.  Delmas,  of  Counsel. 

Coffey,  J. — ^This  matter  comes  before  this  Court  for  a 
second  and  a  new  trial,  having  been  remitted  hereto  by 
the  Supreme  Court,  upon  the  ground  that  under  the 
evidence  in  the  former  trial  the  decedent  herein  never 
did  publicly  acknowledge  the  petitioner  as  his  own  child, 
nor  receive  him  into  his  family,  nor  otherwise  treat  him 
as  if  he  were  a  legitimate  child,  and  that  the  evidence 
was  insufficient  to  justify  the  decision  of  this  Court  upon 
the  first  hearing  of  the  application,  which  decision  was 
rendered  on  the  3rd  day  of  March,  1888  (In  re  Jessup,  81 
Cal.,  434). 

It  is  to  be  expected,  as  counsel  for  respondent  contends, 
that  something  has  been  settled  by  the  decision  of  the 
Supreme  Court,  that  some  rules  of  law  have  been  estab- 
lished as  a  guide  for  the  trial  Court,  and  that,  when  the 
appellate  tribunal  has  sent  back  a  case,  the  nisi  prius 
Court  must  follow  implicitly  the  law  as  laid  down  by  its 
superior  ;  the  principles  of  law  which  are  thus  determined 
must  be  respected,  and  when  the  facts  are  the  same  this 
doctrine  must  prevail ;  the  judgment  of  the  Supreme 
Court,  as  given  in  the  prevailing  opinion,  binds  this 
Court  upon  a  retrial.  A  cheerful  acquiescence  in  the 
views  of  the  superior  Courts  is  the  duty  of  the  inferior 
tribunals  whose  judgments  have  been  reviewed  and 
reversed  (Oakley  v.  Aspinwall,  1  Duer.,  1)  ;  and  no  matter 
how  repugnant  to  the  reason  and  judgment  of  the  trial 
Judge  the  decision  of  the  Court  of  appeal  may  be,  it  is 
his  bounden  duty  to  obey  without  question  and  conform 
with  respect ;  but  where  the  facts  are  not  the  same,  or  are 
essentially  stronger,  this  rule  cannot  apply  ;  and  when  the 
evidence  is  stronger,  or  when  the  facts  do  not  reappear 
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• 
in  the  same  circumstances,  the  rule  has  no  application. 

It  is  upon  questions  of  law  alone  that  it  applies. 

Such  a  rule  can  be  invoked  only  when  the  fact  reap- 
pears in  the  same  circumstances  in  which  it  was  originally 
presented  {Nieto  v.  Carpenter,  21  Cal.,  488) ;  and  the  same 
questions  must  be  presented  on  the  same  state  of  facts 
(McKinlay  v.  Tuttle,  42  Cal.,  576). 

So  the  question  before  the  Court  upon  this  second  trial 
may  be  stated  shortly  :  "  Is  this  the  same  state  of  facts 
dealt  with  in  81  Cal.  ?  " 

I  do  not  understand  that  the  question  of  paternity  of 
the  petitioner  was  specifically  remitted  to  this  Court,  for 
after  repeated  and  respectful  readings  of  the  prevailing 
opinion  in  this  case  (not  only  for  the  purpose  of  the  case 
at  bar,  but  in  other  causes  on  trial  in  this  Court  in  which 
it  has  been  referred  to  as  authority),  I  have  found  nothing 
to  gainsay  the  statement  that  '^  it  is  conceded — it  would 
have  been  impossible  to  deny — that  the  proof  of  peti- 
tioner's paternity  is  complete  "  (81  Oal.,  435).  It  is  true 
this  remark  is  from  the  dissenting  opinion  of  the  Chief 
Justice,  but  I  find  nothing  in  the  prevailing  opinion  at 
variance  with  it. 

Acting  upon  the  rules  of  interpretation  and  construc- 
tion laid  down  by  the  Court, "  the  inquiry  is,  whether  the 
acts  and  declaration  of  the  deceased  amounted  to  a  public 
acknowledgment  by  him  of  this  child  as  his  own,  receiv- 
ing it  as  such  into  his  family,  and  otherwise  treating  it 
as  if  it  were  a  legitimate  child  "  (81  Cal.,  424).  But  in  the 
determination  of  this  controversy  upon  this  trial  the 
Court  must  consider  that  the  fact  of  paternity  is  denied 
even  here,  and  it  is  the  first  of  the  questions  of  fact  which 
will  have  to  be  determined  in  any  proceeding  prosecuted 
by  petitioner  for  the  purpose  of  asserting  his  claim  to 
inheritance  (81  Cal.,  416).  The  counsel  for  the  respond- 
ents (Mr.  Delmas),  in  his  closing  argument,  insisted  that 
the  concession  he  made  in  opening  was  only  for  the  sake 
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of  argument,  and  not  at  all  as  the  admission  of  a  fact,  and 
he  finally  claimed  that  the  fact  of  paternity  had  not  been 
established  by  legal  proof,  and  counsel  (Mr.  Delmas) 
asserts  that,  if  we  strike  out  the  declarations  testified  to 
by  the  witnesses  who  were  not  members  of  the  decedent's 
family,  there  is  absolutely  no  evidence  to  impose  the 
paternity  of  petitioner  upon  the  decedent,  Grershom  P. 
Jessup  ;  and,  further,  the  counsel  strenuously  urges  that 
the  history  of  the  decedent  shows  that  he  was  not  the 
father  of  the  petitioner,  as  do  the  declarations  of  the  dece- 
dent to  Bogert  that  he  was  taking  care  of  a  boy  child  of 
a  friend  of  his  ;  his  statement  to  Isaac  ;  the  will,  without 
mention  of  the  boy.  The  diary  of  Gershom,  in  which  he 
held  communion  with  himself  in  the  secrecy  of  his  own 
chamber,  makes  no  mention  of  petitioner  as  his  child, 
but  does  describe  him  in  another  relation. 

Is  there  a  single  fact  in  this  case — ^asks  the  counsel — is 
there  a  single  circumstance  in  this  case  to  distinguish  it 
from  the  case  presented  to  the  Supreme  Court,  and  upon 
which  that  tribunal  declared  that  there  was  not  sufficient 
evidence  upon  which  there  could  be  founded  a  claim  of 
public  acknowledgment  of  the  petitioner  by  the  decedent, 
Gershom  P.  Jessup  ? 

The  rulings  of  the  Supreme  Court  are,  imperatively 
binding  upon  this  subordinate  tribunal ;  and  under  that, 
the  counsel  opposing  the  petitioner  maintains,  all  the 
acts  of  decedent  prior  to  March  31,  1870,  must  be  elimi- 
nated ;  but  what  was  the  necessity  of  counsel  discussing 
the  statute  of  1850  and  its  inapplicability  to  the  issue  of 
adoption  when  the  petitioner  does  not  claim  that  the  acts 
prior  to  1870  prove  more  than  paternity  ? 

Those  acts  show  simply  the  course  of  conduct  and  the 
tenor  of  treatment  by  decedent  of  the  petitioner. 

The  issues,  then,  to  be  examined  anew  by  this  Court 
are  :  First,  the  paternity  of  the  petitioner,  and,  second, 
the  alleged  acknowledgment  as  son  and  heir.     A  new 
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trial  is  a  re- examination  of  an  issue  of  fact  in  the  same 
Court  after  a  trial  and  decision  by  a  jury  or  Court  (C.  C. 
P.,  Section  656).  We  are  then  to  consider  the  facts  as 
they  now  appear  in  this  case,  and  to  deduce  therefrom 
the  truth  or  falsity  of  petitioner's  pretensions  to  the 
status  of  son  and  heir  of  the  decedent. 

Is  the  petitioner  the  child  of  decedent  ?  No  fact  could 
be  clearer  in  the  light  of  evidence.  We  have  their  his- 
tory most  plainly  traced  from  the  beginning.  The  meet- 
ing of  the  bachelor,  Gershom  P.  Jessup,  with  the  girl, 
Josie  Landis,  in  Marysville  ;  the  ripening  of  their  early 
acquaintance  into  intimacy  ;  frequent  intercourse  in  that 
town  ;  her  coming  to  San  Francisco  ;  her  being  placed 
in  the  care  of  the  nurse  ;  the  birth  of  the  child,  without 
a  suggestion  anywhere  in  the  record  of  any  other  pro- 
creant  cause.  There  is  nowhere  the  shadow  of  an  inter- 
venor  in  their  intimacy  between  the  begetting  and  the 
birth  of  the  boy  born  at  3  Varennes  Place,  San  Francisco, 
on  March  20,  1866. 

It  is  established  here  that  in  1865,  when  the  decedent 
was  a  resident  of  Marysville,  he  met  and  made  the 
acquaintance  of  Josie  Landis,  a  young  lady  of  intelligence, 
education  and  refinement,  well  reared,  not  long  returned 
from  school  in  a  religious  institution  in  Santa  Clara 
County,  to  which  she  had  been  taken  by  leave  of  her 
parents,  under  the  chaperonage  of  the  wife  of  the  pastor 
of  the  Methodist  church  in  the  town  or  village  in  which 
she  had  lived — Nicolaus,  Sutter  County.  The  testimony 
of  her  schoolmates  is  to  the  effect  that  she  was  amiable 
and  accomplished.  One  schoolmate  remembers  her  be- 
cause she  was  quite  musical  (see  testimony  of  Mrs. 
Georgianna  Elizabeth  Russell,  page  71,  Judge's  MS. 
notes,  second  trial) ;  another  schoolmate  witness  was  the 
daughter  of  the  minister's  wife  who  accompanied  the 
young  lady  to  school  in  Santa  Clara  (see  testimony  of 
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Mrs.  Mattie  Deal,  page  74,  Judge's  MS.  notes),  and  who 
knew  her  very  well  in  Marysville. 

It  was  this  young  lady  who,  having  contracted  the 
acquaintance  of  the  decedent,  became  his  victim,  and 
their  intimacy  having  become  a  topic  of  comment  in  the 
community,  the  result  of  their  intercourse  being  no 
longer  doubtful,  she  came  to  San  Francisco,  and  was 
here  placed  by  her  seducer,  on  or  about  the  1st  of  March, 
1866,  in  the  care  of  Mrs.  Abigail  Nugent,  a  colored  woman 
of  undoubted  character  and  peculiar  fitness  for  her  deli- 
cate trust.  In  her  home,  on  the  20th  of  March,  1866, 
the  petitioner  was  born.  The  story  of  her  daughter,  the 
witness  Mrs.  Margaret  E.  Hatton,  as  given  on  this  trial, 
though  necessarily  largely  repetitive  of  her  testimony 
given  on  the  first  trial,  may  be  summarized  here  for  com- 
parison with  the  evidence  intended  to  overcome  its  effect. 
Mrs.  Hatton  testifies,  in  substance,  that  Gershom  P.  Jes- 
sup  brought  Miss  Josie  Landis  in  the  year  1866  to  the 
house  of  her  mother,  who  is  now  dead ;  Miss  Landis 
remained  in  that  house  for  about  nine  weeks,  until  after 
the  birth  of  Richard ;  witness  heard  a  conversation  be- 
tween her  mother  and  Gershom  Jessup  about  the  young 
lady  ;  he  called  to  see  her  after  the  birth  of  the  baby  and 
inquired  of  mother  of  witness  how  Miss  Landis  felt,  how 
she  was  getting  along  ;  mother  replied  that  she  was  feel- 
ing bad,  despondent  over  her  situation  ;  mother  said  that 
she  thought  he  ought  to  marry  her,  as  he  was  the  cause 
of  her  downfall ;  he  replied  that  he  would  do  what  was 
right  by  her  ;  the  child  was  born  March  20,  1866  ;  Miss 
Landis  was  there  a  week  or  ten  days  before  the  baby  was 
born,  and  he  was  seven  weeks  old  when  she  left.  Mrs. 
Rachel  Quinn  assisted  mother  of  witness  ;  she  was  em- 
ployed by  her  mother  ;  after  the  birth  of  the  child  the 
father  came  ;  two  gentlemen  came  with  him  ;  one  was 
his  brother,  Isaac  Jessup,  and  the  other  a  Mr.  McClellan  ; 
Isaac  Jessup  did  not  visit  there  more  than  once  at  that 
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time  ;  G^rshom  and  Isaac  both  called  together  after  that, 
once  while  Miss  Landis  was  there,  twice  afterward  ;  wit* 
ness  was  at  home  when  they  called  ;  they  talked  about 
the  baby  and  took  him  and  played  with  him  ;  first  one 
and  then  the  other  would  take  up  the  baby  and  talk  to 
him  and  talk  about  him  ;  G^rshom  would  ask  Isaac  if  he 
did  not  think  the  baby  was  a  fine  boy,  and  asked  if  he 
did  not  look  like  him.  Gershom  introduced  Isaac  to  wit- 
ness as  his  brother  ;  saw  Miss  Landis  write  ;  would  know 
her  handwriting ;  saw  her  write  several  times  when  she 
was  at  mother's  house  (papers  produced  and  shown  to 
witness) ;  witness  first  saw  those  letters  at  her  mother's 
house  ;  her  mother  opened  and  witness  read  them  ;  they 
were  from  Miss  Landis,  from  Nicolaus,  Sutter  County  ; 
the  envelopes  were  postmarked  **  Nicolaus,"  and  some, 
witness  thinks,  "  Stanislaus,"  but  am  not  sure  about  that 
(letters  introduced) ;  those  letters  are  in  the  handwriting 
of  Miss  Landis,  mother  of  Richard  ;  witness  saw  Miss 
Landis  afterward  between  1870  and  1872  ;  she  came  to 
house  of  witness  in  Petaluma  and  remained  all  night ; 
she  conversed  about  Richard  ;  she  asked  witness  to  allow 
Richard  to  sleep  with  her  that  night ;  she  wanted  to  know 
how  Richard  fared,  how  he  was  treated,  clothed,  and  how 
his  father  acted  toward  him  ;  she  spoke  of  Gershom  P. 
Jessup  as  the  father ;  she  called  him  '^  Gus  ; "  she  re- 
mained from  early  in  the  evening  until  next  morning  ; 
the  boy  Richard  remained  with  witness  in  Petaluma  for 
seven  or  eight  years  ;  then  witness  brought  him  to  San 
Francisco,  and  he  resided  with  her  mother  until  she  died 
in  Augast ;  then  he  went  to  Washington  College,  at 
Washington  Corners,  Alameda  County,  where  witness 
took  him  at  request  of  his  father.  Gershom  Jessup  paid 
for  board  and  care  of  Miss  Landis  while  she  was  at  wit- 
ness' mother's  house,  and  he  paid  for  Richard  ;  he  paid 
mother  of  witness  $40  per  month,  exclusive  of  clothing, 
for  Richard  from  the  time  he  was  born  ;  his  father  always 
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provided  the  best  clothing,  and  directed  that  he  should 
have  the  best ;  he  didn't  want  the  child  to  wear  calicoes, 
he  wanted  him  in  white  always  ;  he  once  called  and  saw 
the  child  in  a  ''print/'  a  calico  dress,  and  he  wanted 
mother  of  witness  to  never  mind  the  expense,  but  have 
the  child  clothed  in  white,  as  he  was  able  to  pay  for  it ; 
he  used  to  caress  the  child  and  call  him  pet  names, 
''  daddy's  child,"  and  witness  could  not  remember  how 
many  foolish  things ;  Richard  went  with  his  father  to 
Woodward's  Gardens,  North  Beach  and  the  Cliff  House  ; 
Richard  called  him  ''  papa "  in  the  beginning,  and  later 
''  father  ; "  they  went  in  the  street  car  ;  witness  went  with 
them  ;  they  went  quite  often  ;  there  was  a  menagerie, 
monkeys  and  parrots,  at  North  Beach  ;  "  Dick  "  was  very 
fond  of  them  ;  his  father  would  give  him  monefy  to  buy 
nuts  and  candies  to  feed  the  animals  ;  his  father  used  to 
carry  the  child  ;  Richard  was  sick  sometimes  ;  his  father 
always  told  witness  to  take  the  best  care  of  him  and  to 
send  for  the  doctor  without  delay  ;  Dr.  H.  H.  Toland 
used  to  attend  him  when  the  boy  was  sick ;  the  child  had 
a  wet-nurse,  a  Mrs.  Renfrew  of  Petaluma,  recommended 
by  Dr.  Wells  of  that  place.  Mr.  Gershom  P.  Jessup  paid 
her  $50  per  month  ;  witness  had  correspondence  with  his 
father  about  the  child  ;  received  letters  from  the  father, 
but  have  none  now,  they  were  destroyed  by  witness  with 
other  papers  and  letters  before  she  went  East ;  witness 
made  a  search  for  letters  among  her  effects  in  Napa,  but 
only  found  the  letters  produced  here  written  by  Miss 
Landis ;  witness  destroyed  the  letters  in  October,  1866, 
when  she  destroyed  a  number  of  letters  and  notes  and 
papers  she  thought  of  no  value  ;  the  letters  produced 
here  were  among  the  witness'  mother's  papers  which 
witness  got  after  her  death  ;  witness  took  the  child  to 
Mrs.  Renfrew's,  and  Mr.  Jessup  gave  witness  $40  extra 
for  her  trouble  in  carrying  the  child  for  three  months  ; 
Richard  was  very  delicate,  and  his  father  gave  instruc- 
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tions  to  always  call  the  doctor  without  consulting  him  ; 
witness  knew  the  artist,  S.  M.  Brookes,  and  took  Richard 
to  him  at  the  request  of  the  father  to  have  the  boy's 
picture  painted  ;  took  Richard  to  the  artist  Brookes  ;  had 
also  the  picture,  ambrotype  in  velvet  case,  with  lock  of 
hair  inclosed,  made  at  the  request  of  the  father  ;  there 
was  only  one  ambrotype,  the  one  produced  in  evidence  ; 
after  he  had  the  oil  painting  he  gave  it  to  witness  back  ; 
Gershom  Jessup  said  he  named  the  child  Richard  after 
his  brother,  who  died  and  left  him  what  he  had  ;  and  he 
wanted  Richard  to  have  the  name  of  his  uncle  and  the 
property,  as  it  all  started  from  him  ;  Richard  was  chris- 
tened "  Richard  Page  Jessup "  at  the  direction  of  his 
father  and  by  Rev.  T.  M.  D.  Ward,  presiding  elder  at 
Petaluma  ;  witness  was  present ;  mother  of  witness  told 
Mr.  Jessup  about  it  and  he  gave  her  $5  to  give  to  the 
minister,  who  is  now  a  bishop  and  may  have  been  such 
then  ;  witness  had  a  son  christened  at  the  same  time, 
Richard  Henry  Miller  ;  Mr.  Jessup  did  not  want  Miss 
Landis  to  see  the  child  ;  he  was  afraid  she  might  make 
him  dissatisfied  and  want  to  take  him  away  ;  once  Mr. 
Gershom  Jessup  called  at  mother's  ;  he  was  very  much 
excited,  and  said  that  Miss  Josie's  folks  had  heard  about 
that  little  affair,  and  he  was  afraid  one  of  her  brothers 
was  coming  down  to  shoot  him  ;  when  witness  took  the 
boy  to  Washington  College,  met  Mr.  Harmon,  the  prin- 
cipal, and  he  said  that  Mr.  Jessup  had  made  arrange- 
inents  for  "little  Dick  ;"  had  conversations  with  Profes- 
sor Harmon  about  the  boy  and  concerning  provisions 
for  the  boy's  welfare,  talked  about  his  clothes,  his  studies, 
and  how  he  was  getting  on  ;  Mr.  Harmon  told  witness 
not  to  send  the  boy  any  more  money,  as  witness  had 
been  in  the  habit  of  sending  some  change,  and  Mr.  Har- 
mon thought  it  might  have  a  tendency  to  make  him 
extravagant,  and  his  father  furnished  all  that  he  needed  ; 
the  boy  was  entered  as  **  Richard  Miller  "  at  the  direction 
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of  his  father,  who  said  he  did  not  want  his  mother  to 
know  his  whereabouts ;  Mr.  and  Mrs.  Harmon  always 
spoke  to  witness  of  him  as  ''  Richard ; "  Mr.  Harmon 
always  alluded  to  Mr.  Gershom  Jessup  as  Richard's 
father  ;  when  Richard  was  quite  a  baby  his  father  wanted 
to  take  him  East  to  some  of  his  relatives,  he  didn't  say 
what  part  of  the  East ;  when  Richard  had  grown  up  his 
father  told  witness  he  wanted  Richard  to  learn  to  work, 
to  grow  up  so  he  would  know  the  value  of  money,  as  he 
would  have  all  that  he  left  and  he  wanted  him  to  know 
how  to  take  care  of  it ;  once  Mr.  Jessup,  about  two  years 
before  he  died,  told  witness  he  thought  of  keeping  house, 
and  he  was  thinking  of  having  witness  to  keep  house  for 
him  as  she  had  raised  Richard,  and  he  wanted  to  have 
him  with  him  so  that  when  he  had  his  rheumatic  spells 
he  might  have  some  one  with  him  to  look  after  him  ; 
witness  told  him  she  could  not,  as  she  was  about  to  get 
married  again  ;  he  spoke  of  this  again  not  many  months 
before  he  died,  in  March,  witness  thinks ;  he  said  he  was 
tired  of  moving  around  from  place  to  place,  and  he  wanted 
to  have  Richard  with  him  ;  Mr.  Jessup  told  her  she 
should  address  the  boy  as  "  Richard  Jessup  ; "  while  she 
was  at  Petaluma  letters  came  in  her  care,  she  gave  them 
to  Richard  ;  she  saw  Richard  write  letters  addressed  to 
Mr.  Jessup  ;  he  wrote  without  her  assistance  ;  he  showed 
her  the  letters  to  see  if  they  were  correct,  as  he  wanted 
the  letters  written  to  his  father  to  be  correct,  to  be  per- 
fect. After  Richard  was  fifteen  or  sixteen  years  old  his 
father  purchased  most  of  his  clothes — sometimes  made  to 
order — some  she  purchased  while  he  was  at  Petaluma  ; 
when  Richard  went  to  San  Diego  he  wrote  to  her  ;  she 
has  none  of  those  letters  now,  destroyed  ;  he  signed  some- 
times "  Richard,"  sometimes  "  R.  P.  J. ; "  when  he  came 
from  San  Diego  he  came  right  up  to  Napa  ;  witness  wrote 
to  Mr.  Jessup,  and  received  a  reply,  but  has  not  retained 
or  preserved  that  letter  ;  she  received  two  letters,  perhaps 
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three  ;  in  one  of  them  he  wanted  her  to  keep  Richard  in 
Napa ;  he  wanted  her  to  see  after  him  ;  he  wanted  him 
to  work,  but  not  too  hard  ;  she  saw  his  father  after  in  San 
Francisco  ;  she  told  him  Richard  had  been  working  in  a 
tannery  ;  that  he  had  got  tired  and  wanted  a  rest ;  his 
father  said  he  had  seen  him  ;  Richard  came  back  to  Napa, 
and  she  told  his  father  that  he  wanted  a  watch  and  he 
sent  one  to  him  ;  she  sometimes  supplied  Richard  with 
money  and  his  father  would  refund  it ;  Richard  was  rest- 
less and  inclined  to  rove  ;  Mr.  Harmon  said  that  Richard 
was  a  bright  scholar-*-thought  he  would  make  a  good 
business  man  ;  once  an  accident  happened  to  Richard—^ 
he  fell  off  a  horse,  and  he  had  concussion  of  the  brain, 
and  he  had  to  have  a  doctor.  Mr.  Jessup  was  angry  when 
he  heard  of  it ;  witness  called  to  see  Mr.  Jessup  often  in 
Ban  Francisco  at  various  places  where  he  had  his  rooms  ; 
she  met  a  colored  man  who  used  to  wait  upon  him,  and 
once  she  saw  Isaac  Jessup  there  ;  she  had  Richard  with 
her  at  those  times  ;  she  remembers  now  an  incident  that 
occurred  then  about  a  pair  of  pants  purchased  by  his 
father  for  the  boy  ;  Richard  remained  with  his  father  one 
night  on  Market  street,  when  she  brought  him  from  the 
college,  and  she  went  to  San  Rafael,  and  he  remained 
over  night  with  his  father  ;  the  same  day,  when  she  came 
back,  had  lunch  with  his  father  and  Richard  at  Swain's, 
on  Market  street ;  when  she  told  Mr.  Jessup  she  could 
not  keep  house  for  him  he  said  he  was  sorry,  and  he 
made  her  a  present  of  $40  ;  the  mother  of  witness  was  a 
Methodist,  and  attended  church  on  Powell  street,  between 
Pacific  and  Jackson  streets ;  witness  thinks  that  her 
mother  came  to  California  between  1856  and  1858  ;  she 
was  a  ladies'  nurse  ;  she  worked  for  Colonel  Smedberg, 
Hall  McAllister,  Colonel  Sumner,  U.  S.  A.,  Colonel 
Charles  L.  Weller,  Postmaster,  I.  W.  Raymond,  S.  F. 
Butterworth,  Major  P.  B.  Reading,  George  and  John  M. 
Mullin,  and  other  families  ;  when  the  mother  of  the  boy 
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came  to  see  witness  at  Petaluma  she  told  her  she  had 
been  married  to  a  Dr.  Weston. 

In  connection  and  in  comparison  with  this  testimony 
may  be  considered  the  evidence  of  Isaac  Jessup,  surviv- 
ing  brother  of  the  decedent.  He  says  that  he  is  now 
fifty-eight  years  old  ;  from  infancy  to  1850  he  was  inti- 
mate with  Gershom  ;  came  to  California  in  1850  and 
remained  until  1854,  and  continued  on  intimate  and 
friendly  terms  with  him  until  the  witness  returned  East ; 
was  away  ten  years  ;  came  back  in  1864  ;  Gershom  was 
not  married  ;  so  far  as  witness  knew  he  had  no  child  ; 
witness  knew  Mrs.  Abigail  Nugent ;  she  came  to  his 
rooms  in  1865  ;  witness  again  saw  her  on  Union  street 
when  he  was  on  his  way  to  the  baths  at  North  Beach  ;  he 
met  her  near  a  little  street — Varennes  street — and  she 
asked  him  to  go  into  her  house  to  see  a  baby  ;  the  witness 
went  in  and  saw  a  little  white  baby  on  the  bed  ;  he  asked 
her  whose  child  it  was,  and  she  said  '^  you  know  ; "  witness 
did  not  know  and  had  not  the  remotest  idea  whose  it  was  ; 
subsequently,  however,  he  spoke  to  his  brother  Gershom 
and  told  him  of  the  incident  of  meeting  Mrs.  Nugent  and 
seeing  the  child,  and  asked  him  about  it ;  he  said  it  was 
not  his  ;  but  a  few  months  prior  to  his  death  Gershom 
was  over  at  Isaac's  house  in  San  Kafael,  and  when  he  was 
leaving,  on  the  way  to  the  train,  Isaac  said  to  him  : 
**  Gus,  whatever  became  of  that  boy  that  you  were  putting 
up  for  ?  "  To  which  Gershom  replied  that  he  had  tried  to 
make  something  out  of  him,  but  the  boy  was  of  no 
account  and  he  had  let  him  go  ;  the  witness  says  he  asked 
him  this  because  he  had  been  informed  that  Gershom 
was  "  putting  up  "  for  a  boy  ;  the  witness  never  saw  the 
boy  except  when  he  was  a  baby  in  Mrs.  Nugent's  house, 
and  does  not  know  that  it  was  the  same  ;  he  knew  Josie 
Landis  ;  first  saw  her  in  1865,  on  Pine  street,  in  the  studio 
of  a  Mr.  McClellan,  by  whom  he  was  introduced  to  her  ; 
between  that  time  and  1874  witness  had  not  seen  her 
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until  he  met  her  in  the  cars  at  Sacramento  on  his  trip  to 
San  Francisco  ;  witness  denied  that  he  had  ever  laid 
eyes  on  the  petitioner  before  this  proceeding  was  begun 
except  as  he  had  already  testified  ;  never  was  with  him 
in  the  clothing  store  of  Joseph  Brothers,  as  Harris  Joseph 
states  [Harris  Joseph  testified  (see  pages  21  and  22  of 
Judge's  manuscript  notes  on  this  trial)  that  he  was  a 
merchant  tailor  on  Montgomery  street  and  knew  Gershom 
Jessup  and  used  to  make  clothes  for  the  boy  Richard  ; 
made  his  clothes  of  the  best  material  on  the  order  of  his 
father  Gershom  ;  witness  saw  the  boy  at  his  store  in  com- 
pany with  Gershom  and  Isaac  Jessup  ;  Gershom  Jessup 
and  the  boy  generally  came  on  Saturdays  when  witness 
was  very  busy  ;  Gershom  would  speak  of  the  boy  as  his 
"son "or  his  "boy;"  the  boy  was  fourteen  or  fifteen 
years  old  at  the  time  when  Isaac  Jessup  came  ;  Mr.  Har- 
mon came  with  the  boy  the  first  time  ;  the  reason  why 
witness  did  not  mention  on  the  former  trial  that  Mr. 
Harmon  came  with  the  boy  was  that  he  had  not  been 
asked  the  question,  and  the  same  with  regard  to  the  visit 
of  Mr.  Isaac  Jessup]. 

The  witness  Isaac  Jessup  further  testified  that  he  was 
certain  it  was  in  1865,  and  not  in  1866,  that  Mrs.  Nugent 
called  to  see  his  brother  :  witness  saw  the  ladv  in  the 
summer  of  1866  ;  approximately  it  was  about  seven  or 
eight  months  before  that  time  that  Mrs.  Nugent  called 
at  his  brother's  room  ;  witness  thought  it  was  before  the 
final  distribution  of  his  brother  Richard  Manet  Jessup's 
estate  that  he  saw  the  baby  ;  he  judged  the  boy  was  about 
four  months  old  at  that  time  ;  the  first  time  the  colored 
nurse  called  at  his  brother's  room  the  witness  did  not 
ask  her  name  ;  the  second  time  she  called  he  inquired 
and  she  told  him  "  Mrs.  Nugent,"  but  witness  was  posi- 
tive that  this  was  not  in  1866,  as  in  the  fore  part  of  that 
year  he  was  not  occupying  his  brother's  rooms  ;  a  friend 
of  his  was,  and  witness  occupied  rooms  elsewhere  for 
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most  of  that  year ;  when  Gershom  returned  to  town 
Isaac  told  him  of  her  visit,  that  a  colored  lady  named 
Mrs.  Nugent  called,  but  he  said  nothing  ;  this  was  at  240 
Montgomery  street,  southwest  corner  of  Pine  street ; 
when  witness  met  Mrs.  Nugent  on  the  street  she  asked 
him  if  he  did  not  want  to  see  a  fine  baby  boy  ;  he  said 
*^  yes  ;"  she  requested  him  to  go  along  with  her,  and  he 
went  into  her  house,  and  after  inspecting  the  child  he 
asked  whose  it  was  ;  she  said ''  you  know  ;"  witness  avers 
that  he  did  not  know,  but  after  he  had  seen  the  baby  he 
saw  his  brother  at  his  room  at  the  southwest  comer  of 
Pine  and  Montgomery  streets,  the  same  place  where  the 
woman  had  previously  called,  according  to  his  testimony, 
and  told  him  about  the  colored  woman  and  the  child  and 
the  incident  of  meeting  her  and  seeing  the  baby,  and 
Isaac  asked  Gershom,  *^  Gus,  who  does  this  baby  belong 
to?"  and  he  replied,  "It  don't  belong  to  me."     Those 
were  the  words  he  said,  and  the  witness  said  to  him, 
*^  The  child  looks  something  like  you,*'  or  words  to  that 
effect,  to  which  he  made  no  answer,  but  laughed  it  off  ; 
when  witness  saw  Miss  Landis  he  did  not  notice  that  she 
was  in  the  family  way ;  wh^n  he  spoke  to  his  brother 
Gershom  in  San  Rafael  and  asked  him  where  was  the 
boy  he  was  putting  up  for,  Gershom  responded  that  "  the 
boy  was  of  no  account ;  he  got  tired  of  him  and  let  him 
go  ; "  those  were  the  only  two  conversations  Isaac  ever 
had  with  Gershom  about  the  boy.    Gershom  told  him  he 
had  been  taking  care  of  him  and  trying  to  make  some- 
thing of  him,  but  he  was  of  no  account  and  he  threw  him 
off ;   witness  thought  that  Gershom  said  he  had  been 
educating  the  boy  ;  witness  was  sure  he  never  saw  that 
boy  except  as  he  stated  in  his  testimony  ;  after  the  decision 
of  the  case  upon  the  first  trial  he  had  a  conversation  with 
the  boy  in  which  there  was  a  suggestion  of  compromise, 
but  witness  thought  the  terms  offered  by  the  petitioner 
too  small,  still  he  thought  the  petitioner  ought  to  settle 
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and  have  Bomethiag  left,  as  if  the  litigation  went  on  the 
lawyers  would  have  all  of  it— a  most  prudent  proposition, 
if  no  principle  were  at  stake. 

This  testimony  of  Isaac  Jessup  is  of  pregnant  import 
when  compared  with  his  testimony  upon  the  former  trial 
concerning  his  knowledge  of  Josie  Landis  and  the  hoy, 
and  considered  in  conjunction  with  the  language  of  the 
prevailing  opinion  in  81  Cal.,  426, 427,  which  it  is  appro- 
priate here  to  quote  : 

''  It  is  sufficiently  shown  that  the  mother  of  the  child 
remained  at  the  house  of  the  nurse  ahout  seven  weeks, 
during  which  the  deceased  called  there  frequently,  the 
witness  says,  and  Jessup  paid  all  the  expenses.  After 
the  mother  left  the  child  was  kept  and  cared  for  hy  the 
nurse,  at  t|he  expense  of  Jessup,  who  called  frequently  to 
see  it,  and,  as  it  got  old  enough  to  observe  things,  would 
play  with  it,  calling  it  his  boy  and  calling  himself  daddy, 
and  at  a  still  later  period  would  take  the  child  and  the 
witness — ^who  appears  at  that  time  to  have  acted  the  part 
of  nurse  girl  to  the  child — to  North  Beach  and  let  it  see 
the  animals  there,  and  buy  nuts  and  cakes  for  it  to  feed 
to  them.  The  girl  says  that  he  was  very  fond  of  the 
child,  and  that  it  was  called  Richard  at  his  request.  Her 
testimony  is  very  full  as  tending  to  show  his  interest  in 
and  apparent  affection  for  the  child  while  it  remained  at 
the  house  of  the  original  nurse  and  in  the  city  of  San 
Francisco,  she  saying,  among  other  things,  that  he  said 
'  he  wanted  to  make  a  man  of  him  ;'  and  '  if  Richard  be- 
haves himself  and  does  what  I  want  him,  he  will  not  be 
sorry  for  it,'  and  many  other  expressions  of  this  kind. 
All  this  might  have  gone  far  toward  proof  of  acknowl- 
edgment and  adoption  if  it  had  been  public  and  at  a  time 
when  the  law  authorized  adoption  by  such  kind  of 
acknowledgment.  But  it  was  never  public.  It  was  made 
and  done  only  to  and  in  the  presence  and  hearing  of  the 
negro  family,  in  whose  care  he  placed  and  continued  to 
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keep  it.  When  he  took  it  out  it  was  with  the  negro  girl, 
and  then  not  to  a  place  where  he  would  be  likely  to  meet 
members  of  his  own  family  and  friends.  And  it  all 
occurred  during  the  period  of  the  child's  residence  in 
San  Francisco." 

It  is  here  shown  by  the  testimony  on  this  trial  of  Isaac 
Jessup  that  he  visited  the  very  place  for  the  purpose  of 
seeing  this  child  where  the  learned  Justice  said  the  father, 
Gershom,  would  not  have  been  likely  to  meet  any  mem- 
ber of  his  family. 

It  is  plain,  from  his  own  evidence,  that  Isaac  Jessup 
knew  all  the  time  that  Gershom  was  the  father  of  Richard 
and  was  discharging  the  obligations  of  a  parent  toward 
him  ;  he  himself  has  said,  in  so  many  words,  that  Ger- 
shom  told  him  he  had  been  taking  care  of  the  boy  and 
had  been  educating  him  and  been  trying  to  make  some- 
thing out  of  him,  but  that  he  had  thrown  him  off  because 
he  had  been  unable  to  accomplish  his  purpose  ;  and  this 
conversation  occurred  only  a  few  months  before  the 
death  of  Gershom  (see  page  66,  Judge's  MS.  notes  of 
this  trial).  It  seems  to  me  that,  taking  the  evidence  of 
Isaac  Jessup  thoughout  on  this  trial,  in  connection  with 
his  conduct  as  disclosed  by  the  record  here  made,  there 
can  be  no  doubt  that  he  at  least  believed  that  his  brother 
Gershom  was  the  father  of  this  boy,  and  that  this  belief 
was  fostered  and  fortified  by  the  action  and  avowal  of  the 
decedent,  even  when  he  tried  to  evade  the  questionings  of 
Isaac  and  endeavored  to  dismiss  the  subject  by  **  laugh- 
ing it  off  ; "  but  it  was  no  laughing  matter,  and  the  truth 
did  finally  come  out  when,  with  apparent  chagrin,  Ger- 
shom confessed  candidly  to  Isaac,  in  their  last  interview 
at  San  Rafael,  that  he  had  discarded  the  boy  because  he 
was  disappointed  in  his  hopes  of  making  a  man  of  him  ; 
it  was  the  expression  of  one  brother  to  another,  who  had 
been  persistently  pursuing  the  subject  for  the  purpose  of 
eliciting  a  direct  and  unequivocal  answer — a  full  and  final 
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answer,  closing  all  doubt,  from  the  father  of  the  boy  to 
a  member  of  his  own  family,  *^  such  a  family  as  he  had '' 
(81  Cal.,  434),  the  only  surviving  brother  and  the  only 
member  of  the  family  resident  in  this  section  of  the 
country. 

When  we  place  in  parallel  the  testimony  of  Mrs.  Hat- 
ton,  the  daughter  of  the  nurse  Mrs.  Nugent,  and  that  of 
Isaac  Jessup,  in  this  second  trial,  there  seems  to  be  an 
unconscious  confirmation  by  the  latter  of  the  story  of  the 
former,  which  in  itself  is  clear,  coherent  and  consistent 
throughout ;  for,  with  all  his  studied  evasions,  Isaac 
Jessup  has  confessed  to  a  knowledge  of  the  boy  almost 
from  birth,  and  his  whole  course  of  conduct  from  the 
beginning  shows  his  abiding  conviction  that  the  decedent 
was  the  author  of  the  "  fine  white  baby  "  whom  he  was 
induced  by  the  colored  woman  to  visit  and  examine  at 
3  Varennes  street,  when  on  his  way  to  the  North  Beach 
baths  ;  his  question  as  to  its  paternity  ;  the  significant 
interrogative  answer  of  the  nurse,  Mrs.  Nugent,  "yow 
know ; "  his  assumption  of  innocent  ignorance  at  the 
time  ;  his  rumination  after  retiring  from  the  abode  of  the 
nurse  ;  his  guessing  and  suspicion  as  to  the  paternity  of 
the  child  ;  his  pointed  remark  to  Gershom  when  he  said, 
about  a  month  afterward  when  he  told  him  of  the  inci- 
dent, **  The  child  looks  something  like  you,"  and  the  latter 
made  no  reply,  but  laughed  it  off — there  was  no  denial 
in  that ;  his  behavior  after  the  death  of  Gershom  and 
his  destruction  of  papers  belonging  to  the  deceased 
immediately  after  he  obtained  possession  of  his  effects 
(see  pages  71  and  72  of  Judge's  manuscript  notes)  ;  his 
interview  with  Richard  after  the  first  decision  of  the 
Supreme  Court  and  before  the  rehearing  ;  all  these  cir- 
cumstances, and  more  that  may  be  gathered  from  the 
record,  point  with  unerring  finger  to  the  recognition  of 
petitioner  by  this  sole  member  of  such  family  as  Ger- 
shom had  upon  this  coast. 
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The  letters  of  Miss  Landis  to  the  colored  nurse,  Mrs. 
Nugent,  alluded  to  in  the  abridgment  above  of  Mrs. 
Hatton^s  testimony,  having  no  element  of  novelty  in  this 
second  trial,  need  no  further  reference,  except  in  so  far 
as  it  is  necessary  to  the  connection  of  the  circumstances 
constituting  the  chain  of  this  new  case. 

In  regard  to  the  declarations  of  decedent  with  respect 
to  his  relation  to  the  petitioner,  it  seems  that  under  the 
code  evidence  was  admissible  to  show  that  he  was  the 
father  of  the  boy  (Subdivision  4  of  Section  1870  of  the 
Code  of  Civil  Procedure),  and  these  declarations  are 
abundant  to  establish  thaf  fact. 

It  seems  to  me  that  the  issue  of  paternity  is  strictly 
and  plenarily  established  as  alleged  by  petitioner,  and 
that  every  requirement  of  the  rules  of  evidence  in  that 
behalf  has  been  fully  complied  with. 

Having  disposed  of  the  issue  of  paternity  in  favor  of 
the  petitioner,  we  have  to  consider  the  remaining  ques- 
tion of  recognition  and  acknowledgment.  Petitioner  claims 
under  Section  230,  Civil  Code,  which  requires  the  institu- 
tion of  heir  or  adoption  to  be  made  by  the  father.  It 
must  be  the  father.  The  institution  of  heir  is  the  primary 
object  of  the  statute.  The  succession  of  property  rights 
is  incidental ;  it  is  a  status  that  is  involved  ;  it  is  the 
relation  of  the  child  to  society. 

In  the  opinion  of  this  Court  three  of  the  elements  of 
the  statute,  Section  230,  Civil  Code,  have  been  established  : 
1.  There  was  an  illegitimate  child.  2.  The  petitioner 
was  that  child.  3.  Gershom  P.  Jessup,  the  decedent, 
was  the  father  of  that  child.  We  are  now  to  consider  the 
question,  Was  the  petitioner  publicly  acknowledged  by  Ger- 
shom P.  Jessup  f 

What  satisfies  the  statute  upon  this  issue?  This  is 
answered  in  In  re  Jessup  (81  Cal.,  457),  in  the  opinion  of 
Mr.  Justice  Works,  in  stating  the  doctrine  applicable  to 
such  a  case  ;  and  I  do  not  interpret  the  later  decision  in 
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the  same  estate  as  announcing  a  discordant  principle 
(81  Cal.,  413). 

Is  the  evidence  produced  on  the  part  of  petitioner  suffi- 
cient to  show  that  the  decedent,  Gershom  P.  Jessup^ 
"  publicly  acknowledged  "  him  ? 

To  establish  his  right  a  claimant  must  prove  two  things  : 

1.  That  he  is  the  illegitimate  child  of  the  alleged 
father  ; 

2.  That  he  has  been  openly  and  publicly  acknowU 
edged  and  received  and  treated  as  such.  But  in  order  to 
avoid  imposition  and  fraud,  the  statute  requires  that 
these  things  shall  be  established  by  certain  proof.  Under 
the  statute  of  1870,  it  must  be  proof  of  his  'treating,. 
receiving  or  (and)  acknowledging  him  publicly  as  his 
own  legitimate  child."  That  is  to  say,  he  must  treaty 
receive  or  (and)  acknowledge  him  as  if  he  were  his  own 
legitimate  child  ;  and  in  order  that  the  proof  may  be  made 
by  disinterested  parties,  and  fraud  and  imposition 
avoided,  all  of  these  must  be  done  openly  and  publicly^ 
and  not  secretly. 

Section  230  of  the  Civil  Code,  although  differently 
worded,  is  in  effect  the  same.  The  language  is,  "  by  pub- 
licly  acknowledging  it  as  his  own,  receiving  it  as  such 
into  his  family,  and  otherwise  treating  it  as  if  it  were  a 
legitimate  child." 

Undoubtedly  the  most  satisfactory  way  of  establishing 
the  necessary  facts  is  by  proof  that  the  claimant  has  been 
received  into  the  family,  and  given  the  family  name. 

But  this  is  not  necessary  where  there  is  sufficient  proof 
of  a  reason  for  not  having  done  either  (In  re  Jesstip,  81 
Cal.,  434). 

Mr.  Justice  Fox  said,  in  the  finally  prevailing  opinion 
in  the  case  cited :  ^  It  is  said  that  as  Jessup  was  never 
married,  he  was  not  bound  to  receive  this  child  into  his 
family,  for  he  had  none  in  which  to  receive  it.  But  we 
do   not  so  read   the   law.     The   language   is,  'publicly 
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acknowledging  it  as  his  own,  receiving  it  as  such,  with 
the  consent  of  his  wife,  if  he  is  married,  into  his  family, 
and  otherwise  treating  it  as  if  it  were  a  legitimate  child.' 
If  he  has  a  wife,  he  can  only  receive  it  into  the  family 
with  her  consent ;  but  if  he  has  no  wife,  he  must  still 
receive  it  into  his  family  ;  that  is  to  say,  in  such  family 
<i8  he  has,  the  child  must  be  acknowledged  and  treated  as 
his — at  least,  he  must  not  deny  to  the  members  of  such 
family  that  it  is  his."    {In  re  Jeasup^  81  Gal.,  434.) 

The  oral  declarations  made  by  decedent  to  various  wit- 
nesses are  numerous  and  continuous  through  a  course 
of  years  down  to  a  very  short  time  before  his  death. 

I  have  considered  the  declarations  as  to  paternity  by 
themselves  alone,  as  near  as  might  be,  and  separate  and 
segregated  from  the  declarations  of  acknowledgment 
when  treating  of  the  first  issue  tendered  by  petitioner, 
but  necessarily  much  of  the  evidence  in  favor  of  public 
acknowledgment  is  inseparable  from  that  of  paternity. 

As  to  acts  of  public  acknowledgment,  it  is  important 
to  keep  in  mind  certain  dates,  as  the  rule  of  construction 
is,  according  to  the  decision  of  the  Supreme  Court,  differ- 
ent under  the  code,  Section  230,  which  went  into  effect 
January  1,  1873,  from  what  it  was  under  the  statute  of 
1870,  and  here  it  seems,  in  order  that  there  may  be  no 
misprision  in  interpreting  the  opinion  of  the  Supreme 
Court  as  rendered  by  Mr.  Justice  Fox,  that  its  terms 
should  be  quoted  (81  Cal.,  419-425)  : 

'<  All  the  rights  which  are  given  to  the  petitioner  in 
the  premises  are  given  by  statute,  passed  in  derogation 
of  the  common  law.  It  is  claimed  by  the  respondent  that 
in  determining  those  rights  the  rule  established  in  Sec- 
tion 4  of  the  Code  of  Civil  Procedure  is  to  be  applied,  and 
the  statutes  are  to  be  liberally  construed  with  a  view  to 
effect  the  object  and  to  promote  justice.  That  is  true,  so 
far  as  applies  to  the  provisions  of  the  code,  when  applied 
to  the  acts  of  the  deceased  done  since  the  passage  of  the 
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codes.  But  the  converse  of  the  proposition  is  the  rule, 
so  far  as  reliance  is  placed  upon  statutes  passed  prior  to 
the  codes  and  acts  done  under  them  (Pina  v.  Peck^  31 
Cal.,  359).  And  even,  as  to  the  code,  ^  liberal  construc- 
tion '  does  not  mean  enlargement  or  restriction  of  a  plain 
provision  of  a  written  law.  If  a  provision  of  the  code  is 
plain  and  unambiguous,  it  is  the  duty  of  the  Court  to 
enforce  it  as  it  is  written.  If  it  is  ambiguous  or  doubtful, 
or  susceptible  of  different  constructions  or  interpreta- 
tions, then  such  liberality  of  construction  is  to  be  in- 
dulged in  as,  within  the  fair  interpretation  of  its  language, 
will  effect  its  apparent  object  and  promote  justice. 

'*  The  law  in  force  at  the  time  of  the  birth  of  the  re- 
spondent reads  as  follows  :  *  Every  illegitimate  child  shall 
be  considered  as  an  heir  of  the  person  who  shall,  in  writ- 
ing, signed  in  the  presence  of  a  competent  witness,  have 
acknowledged  himself  to  be  the  father  of  such  child' 
(Statutes  1850,  p.  220,  Section  2).  This  statute  must  be 
strictly  construed  (Pina  v.  Pecky  supra).  There  is  no 
pretense  that  any  such  written  acknowledgment  was  ever 
made.  It  follows  that  under  this  statute  neither  oral 
admission  nor  proof  (otherwise  than  by  such  written 
acknowledgment)  of  the  fact  of  paternity  will  consti- 
tute the  illegitimate  child  an  heir. 

**  This  statute  continued  in  force  until  March  31,  1870, 
when  it  was  repealed,  and  the  Legislature  passed  '  An  Act 
providing  for  the  adoption  of  minors  and  the  legitimiz- 
ing of  children  born  out  of  wedlock'  (Statutes  1869-70, 
p.  530).  The  third  section  of  this  Act  provides,  among 
other  things,  that  an  illegitimate  child  cannot  be  adopted 
without  the  consent  of  the  mother,  and  that  the  consent 
of  the  minor,  if  over  twelve  years  of  age,  shall  always  be 
necessary.  If  this  section  is  construed  to  apply  to  the 
adoption  provided  for  in  Section  9  of  the  same  Act,  it 
requires  things  which  there  has  been  no  attempt  to  prove 
in  this  case,  but  we  think  that  it  cannot  be  fairly  con- 


162  Estate  of  Jessup. 

strued  to  have  any  application  to  adoptions  under  said 
Section  9.  The  first  seven  sections  of  the  Act  provide 
for  the  adoption  of  children  by  strangers,  and,  while  the 
language  of  Section  3  referred  to  seems  to  be  general, 
we  think  it  was  intended  to  be  limited  to  the  cases  pro- 
vided for  in  that  part  of  the  Act  embraced  in  the  first 
seven  sections.     Sections  8  and  9  read  as  follows  : 

"  *  Section  8.  A  child  born  before  wedlock  shall,  to 
all  intents  and  purposes,  become  legitimate  by  the  sub- 
sequent marriage  of  its  parents. 

"  *  Section  9.  Either  or  both  parents  of  an  illegitimate 
child,  or  the  father  with  the  consent  of  his  wife,  or  the 
mother  with  the  consent  of  her  husband,  mav  acknowl- 
edge  such  child  as  his  or  their  own  by  a  document  in 
writing,  executed  by  either  if  single,  or  both  if  married, 
or  by  treating,  receiving,  or  by  acknowledging  him  pub- 
licly as  his  or  their  own  legitimate  child  ;  and  such  child, 
and  the  one  mentioned  in  the  foregoing  section,  shall,  to 
all  intents  and  purposes,  be  deemed  legitimate  from  the 
time  of  its  birth,  and  entitled  to  all  the  rights  and  privi- 
leges of  legitimate  offsprings.' 

"  This  statute  must  also  be  strictly  construed,  for  it 
was  not  until  the  adoption  of  the  codes,  and  is  only  as  to 
the  codes,  that  the  rule  that  statutes  in  derogation  of  the 
common  law  must  be  strictly  construed,  was  changed. 
This  was  the  first  statute  which  authorized  legitimizing 
of  an  illegitimate  child  by  any  mode  other  than  the 
written  acknowledgment  provided  for  in  the  statute  of 
1850,  and  at  the  time  of  the  adoption  of  this  statute  the 
respondent  in  this  case  was  a  little  over  four  years  of  age. 

"  This  statute  remained  in  force  until  January  1, 1873, 
when  Section  230  of  the  Civil  Code  took  its  place.  That 
section,  so  far  as  it  relates  to  the  legitimizing  of  an  ille- 
gitimate child,  provides  :  *  The  father  of  an  illegitimate 
child,  by  publicly  acknowledging  it  as  his  own,  receiving 
it  as  such  with  the  consent  of  his  wife,  if  he  is  married, 
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into  his  family,  and  otherwise  treating  it  as  if  it  were  a 
legitimate  child,  thereby  adopts  it  as  such  ;  and  such 
child  is  thereupon  deemed  for  all  purposes  legitimate 
from  the  time  of  its  birth.' 

**  This  provision,  being  a  part  of  the  code,  is  to  be  liber- 
ally construed,  but  it  is  not  retroactive,  and  relates  only 
to  minor  children  (Estate  of  Pico,  52  Cal.,  84,  and  56  Cal., 
413).  Section  1387  of  the  same  code  is  a  part  of  the 
chapter  on  succession,  and  provides  :  *  Every  illegitimate 
child  is  an  heir  of  the  person  who,  in  writing,  signed  in 
the  presence  of  a  competent  witness,  acknowledges  him- 
self to  be  the  father  of  such  child,  and  in  all  cases  is  an 
heir  of  his  mother,  and  inherits  his  or  her  estate  in 
whole  or  in  part,  as  the  case  may  be,  in  the  same  manner 
as  if  he  had  been  born  in  lawful  wedlock.'  It  is  con- 
tended that  this  provision  of  Section  1387  is  a  limitation 
upon  Section  230,  but  we  do  not  think  that  the  code 
should  be  so  construed.  The  whole  chapter  on  adoptions 
relates  to  the  adoption  of  minors  ;  and  by  the  express 
provision  of  this  Section  230  an  illegitimate  minor, 
acknowledged  and  adopted  as  therein  provided,  *  is 
deemed  to  be  legitimate  for  all  purposes.'  One  of  the 
objects  of  adoption,  and  of  legitimizing  by  adoption,  is  to 
give  the  capacity  of  inheritance.  It  has  been  already 
determined  in  the  Estate  of  Pico,  supra,  that  this  section 
relates  only  to  minors,  who  alone  are  subjects  of  adoption, 
and  that  Section  1387  provides  for  giving  to  illegitimate 
adults  the  capacity  of  inheritance. 

"  It  follows  from  these  statutes,  and  the  rules  of  law 
applicable  to  the  construction  thereof,  that  prior  to  1870, 
when  this  respondent  was  four  years  of  age,  he  (the 
respondent)  could  not  have  been  adopted  by  the  deceased, 
or  given  the  capacity  of  inheritance  from  him,  except  by 
acknowledgment  in  writing  in  the  presence  of  a  compe- 
tent witness ;  that  from  March  31,  1870,  to  January  1, 
1873,  he  could  have  been  so  adopted  and  given  such 
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capacity  either  by  acknowledgment  in  writing  as  before, 
or  by  the  deceased  having  '  treated,  received  or  acknowl- 
edged him  publicly  as  his  own  legitimate  child.'  Both 
these  statutes  must  be  strictly  construed  (Pina  v.  Peckf 
31  Cal.,  359).  It  is  conceded  there  was  no  written 
acknowledgment,  such  as  prescribed  by  either  statute. 
The  Act  of  1870  cannot  be  construed  as  retroactive,  so  as 
to  give  force  or  effect  to  acts  done  or  performed  before 
its  passage,  which  they  would  not  have  had  at  the  time 
they  were  so  done  or  performed.  Since  the  1st  of  Janu- 
ary, 1873,  he  could  have  been  so  adopted  and  given  such 
capacity  of  inheritance  by  the  deceased  having  '  publicly 
acknowledged  him  as  his  own,  receiving  him  as  such  *  * 
into  his  family,  and  otherwise  treating  him  as  if  he  were 
a  legitimate  child  ; '  and  this  provision  is  to  be  liberally 
construed.  But  liberal  construction  does  not  mean  that 
even  this  provision  is  to  be  construed  to  be  retroactive. 
Nothing  that  was  said  or  done  by  the  deceased  prior  to 
January  1,  1873,  can  be  construed  as  proving,  or  tending 
to  prove,  such  adoption,  unless  it  had  that  effect  at  the 
time  it  was  said  or  done,  and  under  the  law  then  in  force. 
^'Liberal  construction  does  not  require  or  authorize 
the  frittering  away  of  the  written  law.  Nor  are  we  author- 
ized to  consider  the  apparent  justice  or  hardship  of  par- 
ticular cases,  for  we  are  not  appointed  to  decide  cases 
alone,  but  to  settle  principles  first ;  and,  second,  to  decide 
cases  according  to  those  settled  principles  as  applied  to 
the  facts  presented  in  the  cases.  The  decision  of  a  single 
case  according  to  its  apparent  justice  or  hardship  might 
establish  a  principle  that  would  cause  greater  injustice 
or  greater  hardship  in  numerous  other  cases.  While  it 
is  true  that  illegitimate  children  are  themselves  innocent 
of  wrong,  and  for  that  reason  are  entitled  to  the  sympa- 
thies of  mankind  and  to  such  reparation  as  the  laws  can 
give,  it  is  equally  true  that  Courts  ought  not,  by  any 
extraordinary  liberality  in  the  construction  of  those  laws, 


Estate  op  Jbssup.  165 

to  enable  wantons  in  silk,  having  children  without  names 
to  prey  upon  the  estates  of  dead  men,  however  much  they 
may  have  thrived  through  the  fears  of  living  ones. 
While  in  this  particular  case  no  adventuress  is  seeking 
to  recoup  for  her  own  wrong,  it  is  important  to  see  that 
a  rule  of  law  is  not  established  by  construction,  which 
would  place  a  premium  upon  perjury  in  other  cases, 
though  none  may  be  manifest  here.  Of  the  women  who 
are  mothers  of  nameless  children,  there  are  few  indeed 
who  would  hesitate  at  any  fraud,  or  to  whom  perjury 
would  seem  a  crime,  if  by  means  of  it  a  dead  father  who 
had  left  a  goodly  estate  could  be  secured  for  the  nameless 
one,  and  this  even  while  continuing  in  illicit  intercourse 
with  the  actual  father  still  living.  And  human  nature 
is  so  weak  that  even  men  are  not  wanting  who  would 
aid  their  mistresses  in  palming  off  their  own  children 
upon  the  estates  of  dead  men,  if  thereby  a  competence 
could  be  secured  upon  which  both,  with  their  illegitimate 
offspring,  could  continue  to  live  in  luxury  and  in  crime. 
On  the  other  hand,  the  Court  ought  never,  by  a  strained 
construction  in  the  other  direction,  to  relieve  a  licentious 
man  or  his  estate  of  any  of  the  obligations  or  burdens 
which  the  Legislature  has  imposed  as  a  restraint  upon 
vice,  as  a  reparation  to  those  who  actually  suffer  from 
his  vices,  or  as  a  protection  to  the  commonwealth  from 
the  burden  of  supporting  the  nameless  offspring  of  his 
crimes.  Between  these  two  dangers,  the  duty  of  the  Court 
is  fairly  to  interpret  the  laws  as  the  Legislature  has 
framed  them,  without  regard  to  how  its  action  may  affect 
individual  cases.  If  thus  interpreted  they  are  found 
to  be  too  stringent  or  too  liberal,  the  remedy  is  through 
the  Legislature,  and  not  the  Courts. 

'^  Acting  upon  these  rules  of  interpretation  and  con- 
struction, the  inquiry  is,  whether  the  acts  and  declara- 
tions of  the  deceased  amounted  to  a  public  acknowledg- 
ment by  him  of  this  child  as  his  own,  receiving  it  as 
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such  into  his  family  and  otherwise  treatipg  it  as  if  it 
were  a  legitimate  child. 

"  As  he  had  no  home  and  no  family,  in  the  strict  sense 
of  *  a  collective  body  of  persons  who  live  in  one  house 
and  under  one  head  or  manager — a  household  including 
parents,  children  and  servants/  it  would  not  be  a  fair 
or  liberal  construction  to  say  that  the  child  had  not  been 
adopted  or  acknowledged  because  he  had  not  been 
received  in  such  a  home  or  made  a  member  of  such  a 
family.  On  the  other  hand,  since  it  is  a  fact  that  the 
deceased  did  have  a  family  in  the  sense  of  having 
'  brothers  and  sisters,  kindred,  descendants  of  one  com- 
mon progenitor/  with  some  of  whom  he  was  brought 
into  frequent  contact,  and  also  business  associates  and 
friends  with  whom  he  was  in  daily  intercourse,  from  all 
of  whom  he  not  only  studiously  concealed,  and  to  his 
brother  in  express  terms  denied,  the  relationship,  it 
would  require  a  liberality  of  construction  destructive  of 
the  language  of  the  statute  itself  to  hold  that  there  had 
been  an  adoption  within  the  meaning  of  the  code,  or  of 
the  statute  of  1870.  And  it  is  conceded  that  there  was 
none  under  the  statute  of  1850. 

"  An  analogous  question  was  recently  considered  by 
this  Court  at  great  length  in  the  case  of  Sharon  v.  SJiaron, 
79  Cal.,  633,  and  the  sum  of  conclusion  there  reached 
was  that  the  parties  must  have  held  themselves  out  to 
their  relatives,  friends,  acquaintances  and  the  world  as 
occupying  toward  each  other  the  relations  claimed  for 
them  in  the  action.  Speaking  generally,  the  laws  appli- 
cable to  this  case  seem  to  require  something  like  the 
same  kind  of  public  acknowledgment  and  recognition  as 
was  required  in  that  case.  Was  there  such  acknowledg- 
ment and  recognition  ?  " 

Some  of  the  remark's  on  page  423  of  the  above  quoted 
report  are  admittedly  irrelevant  and  obviously  inappli- 
cable to  the  record   of  this  cause,  for  the  unfortunate 
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mother  of  petitioner,  as  her  letters  and  her  life  attest, 
was  neither  wanton  nor  wicked,  apart  from  the  connec- 
tion with  Gershom  P.  Jessup,  which  resulted  in  the  birth 
of  this  boy.  Otherwise,  the  character  of  Josie  Landis  is 
clean  and  clear,  and  her  contrition  for  this  single  lapse 
is  manifest  in  all  her  correspondence,  conversation  and 
conduct.  Her  letters  prove  that  she  was  the  victim  of  a 
broken  and  a  contrite  heart,  and  that  her  life  was  sad- 
dened and  shortened  by  remorse  for  her  solitary  eryor. 
And  only  in  relation  to  this  particular  portion  of  the 
opinion  quoted  from  does  it  seem  essential  to  recur  to 
the  subject  of  her  correspondence,  for  that  part  of  the 
opinion  suggests  the  question  : 

What  was  the  solution  of  the  issue  tendered  by 
these  letters  —  the  object  of  maternal  solicitude,  the 
poor  little  child  begotten  of  her  sin  and  shame  by  the 
decedent?  The  father,  Gershom  P.  Jessup,  solved 
the  problem  by  assuming  the  obligations  of  a  parent 
toward  the  child  ;  but  all  this  conduct,  says  Mr.  Justice 
Fox,  did  not  amount  to  anything ;  it  would  have  gone 
far  if  at  the  time  there  had  been  any  such  statute  as  that 
of  1870,  or  the  Civil  Code,  Section  230  (81  Cal.,  427). 

It  is  fair  to  assume  that  if  the  record,  as  now  made  in 
this  second  trial,  were  before  the  learned  Justice,  the 
terms  of  his  opinion  would  be  materially  modified.  If 
the  facts,  as  now  disclosed,  of  Isaac  Jessup's  knowledge 
and  recognition  of  the  petitioner  were  before  him,  it  is 
not  improper  to  presume  that  the  learned  Justice  would 
have  found  that  the  decedent  had  in  a  sense  (and  in  the 
sense  indicated  by  the  prevailing  opinion  of  the  Supreme 
Court)  publicly  acknowledged  his  paternity  of  the  peti- 
tioner. 

In  this  opinion  I  do  not  choose  to  review  the  evidence 
reproduced  from  the  former  trial ;  it  is  enough  simply  to 
allude  to  it  as  a  part  of  the  entire  case,  concerning  which 
there  is  no  need  to  reiterate  views  already  expressed.     I 
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have  been  endeavoring  to  keep  within  the  lines  of  the 
last  opinion  of  the  Supreme  Court,  and  to  deal  with  the 
additional  elements  of  evidence  which,  it  is  claimed, 
make  a  new  and  sufficient  case  conforming  to  the  prin- 
ciples settled  by  the  appellate  tribunal,  which  principles 
must  be  applied  to  the  facts  presented  (81  Cal.,  423). 

The  new  and  pregnant  matter  in  Isaac  Jessup's  evidence 
has  been  already  treated  as  establishing  knowledge  and 
recognition  by  a  member  of  the  family  and  acknowledg- 
ment by  the  decedent ;  it  shows  that  Gershom  had  done, 
up  to  the  time  he  "  threw  the  boy  off "  at  least,  "  what 
every  honest  and  humane  man  should  be  not  only  will- 
ing but  eager  to  do."  Isaac  says  plainly  that  only  a 
short  time  before  his  brother's  death  Gershom  said  that 
he  had  been  taking  care  of  the  boy  and  had  been  trying 
to  make  something  out  of  him  and  had  been  educating 
him.  What  stronger  acknowledgment  could  possibly  be 
made,  in  view  of  the  fact  of  paternity,  which  it  was 
impossible  then  to  deny?  In  view  of  their  mutual 
understanding  and  knowledge  that  Gershom  was  the 
father,  what  more  could  be  asked  as  a  recognition  of 
obligation  discharged  to  a  certain  extent  ?  "  Gus,  what- 
ever became  of  that  boy  that  you  were  putting  up  for  ?  '^ 
What  boy  was  here  in  question  except  the  boy  begotten 
of  the  body  of  Josie  Landis  by  Gershom  Jessup  ?  The 
very  boy  that  Isaac  told  Gershom,  in  their  rooms,  after 
the  incident  of  the  visit  to  Mrs.  Nugent's  house,  looked 
like  him,  when  the  father  made  no  answer,  but  "  laughed 
it  off."  Was  that  a  denial  ?  Did  not  his  silence  then 
and  his  manner  and  conduct  subsequently  signify  assent  ? 
It  certainly  did  to  Isaac,  as  his  continual  recurrence  to 
the  subject  matter  and  his  continuous  course  of  conduct 
establish.  How  could  Gershom  have  **  thrown  off  "  the 
boy  if  he  had  assumed  no  relation  or  contracted  no  obli- 
gation toward  him  ?  And,  if  he  had  done  so,  his  throwing 
the  boy  off,  because  of  his  waywardness  or  worthlessness, 
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neither  altered  the  relation  nor  diminished  the  obligation. 

According  to  Isaac's  testimony  alone,  in  this  trial,  the 
petitioner  has  a  snre  footing  as  the  son  and  heir  of  his 
deceased  brother  Gershom,  for  it  appears  therefrom  that 
he  had  not  only  acknowledged  the  child,  but  he  had 
given  him  support  and  education  until  he  proved  intract- 
able, thus  partially,  at  least,  discharging  the  duties  of  &> 
parent.     (Section  196,  C.  C.) 

The  testimony  of  Mrs.  Marietta  Ransome,  a  new  wit- 
ness, for  petitioner,  is  important  to  consider. 

Counsel  for  respondent  claims  that  there  are  only  three 
new  points  in  her  evidence  :  First — ^that  Isaac  knew  all 
about  the  matter ;  second — that  Isaac  met  Miss  Josie 
Landis  at  the  train  and  accompanied  her  to  San  Fran- 
cisco ;  third  —  that  Gershom  admitted  that  he  had 
always  publicly  acknowledged  Richard  and  treated  and 
maintained  him  as  his  own  son  ;  and  counsel  (Mr.  Del- 
mas)  asks  :  "  Can  the  acts  which  the  code  requires  to  be 
performed  be  all  established  by  a  simple  statement  of  the  ^ 
father  that  he  has  performed  them  ?  Can  you  supply  a 
proof  of  the  fact  by  a  mere  acknowledgment  or  a  declara- 
tion by  a  party  that  he  has  done  those  acts  which  the 
statute  has  prescribed  as  necessary  to  create  the  status  ?  *' 

These  questions  find  their  answer  in  the  language  of 
the  statutes  of  the  State,  which  are  the  criterion  for  this 
Court,  rather  than  cases  decided  when  and  where  no  such 
statute  existed  ;  and  such  declarations  have  been  hereto- 
fore, in  this  and  other  important  cases,  received  without 
objection.  The  provision  of  the  Code  of  Civil  Procedure^ 
Section  1870,  Subdivision  4,  does  not  strike  me  as  a  re- 
enactment  of  the  common  law  as  it  was  existent  at  the 
time  of  the  cases  cited  by  counsel ;  at  all  events,  it  has 
not  been  so  construed  in  this  State,  if  I  apprehend 
correctly  the  authorities. 

Mrs.  Marietta  Ransome  is  an  entirely  disinterested 
and   manifestly  truthful   witness.     She   testifies   to  the 
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statements  made  by  Mrs.  Weston  (formerly  Miss  Josie 
Landis)  to  her  in  Sacramento  city  while  she  was  board- 
ing in  the  house  of  witness  during  the  years  1878  and 
1879,  and  to  the  visits  there  of  the  decedent  Gershom, 
and  his  declarations  as  to  the  paternity  of  the  petitioner 
and  his  having  always  cared  for  and  acknowledged  and 
never  denied  him  as  his  child  ;  but  the  counsel  (Mr. 
Delmas)  for  respondent  says  that,  conceding  that  this 
witness  appears  before  the  Court  in  the  most  favorable 
attitude,  her  testimony  is  of  the  very  weakest  kind,  and 
only  cumulative  in  its  character  ;  the  danger  of  this  kind 
of  testimony,  says  the  counsel  (Mr.  Delmas),  is  that  by 
lapse  of  memory,  interest  in  the  case,  or  by  sympathy 
that  warps  the  memory,  the  witness  may  misinterpret  the 
words  she  attempts  to  reproduce ;  thus  it  is  that  this 
aged  witness,  after  so  many  years  have  elapsed,  under- 
takes to  give  the  very  language  of  the  statute,  the  declara- 
tion made  by  the  decedent,  Gershom  P.  Jessup ;  and 
counsel  (Mr.  Delmas)  asks  the  Court  to  mark  the  time 
when  this  evidence  comes  forward,  at  the  eleventh  hour, 
after  the  last  decision  of  the  Supreme  Court,  in  the 
urgency  of  the  case,  to  supply  the  connecting  link  in  the 
chain  of  evidence  ;  and  the  counsel  (Mr.  Delmas)  re- 
quests the  Court  to  consider  that  this  important  item  of 
evidence  was  not  given  on  the  first  day  of  her  testimony 
(September  29,  1890),  but  only  after  nearly  twenty-four 
hours  subsequent  to  the  adjournment  on  that  day.  Mrs. 
Kansome  was  on  the  witness  stand  three  days,  and,  con- 
sidering the  strictures  of  counsel  upon  her  testimony,  it 
may  be  well  in  this  place  to  insert  an  abstract  thereof  : 

^^  Three  years  resident  of  Los  Angeles  ;  married  since 
three  years  to  Mr.  Ransome  ;  formerly  the  wife  of  J.  T. 
Landrum,  once  a  Judge  of  Shasta  County  ;  lived  in  Sac- 
ramento County  for  twenty  years  till  I  moved  to  Los 
Angeles  ;  knew  a  lady  named  Mrs.  Dr.  Weston  in  Sacra- 
mento ;  she  boarded  with  me  for  about  two  years  there  ; 
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knew  she  was  Josie  Landis ;  had  conversation  with  her 
concerning  her  family  ;  she  told  me  she  had  a  boy,  whose 
name  was  Richard  ;  she  said  the  father  was  Mr.  Jessup  ; 
my  husband  died  the  same  year  that  Mrs.  Weston  came 
to  live  with  me,  about  thirteen  years  ago,  between  1878 
and  1879 ;  I  used  to  find  her  weeping ;  she  was  a  very 
sad  lady  ;  one  evening  I  found  her  weeping  and  walking 
the  floor  in  her  room,  and  I  asked  her  what  was  the 
matter,  and  she  walked  to  the  bureau  and  showed  me  a 
picture  and  said,  *  That  is  the  caus(3  of  my  trouble — that 
is  my  child  by  a  Mr.  Jessup  ; '  she  said  they  would  have 
been  married  except  for  the  interference  of  her  father 
and  mother  ;  she  said  the  child  was  being  cared  for  by 
the  father  ;  had  other  conversations  with  her  once  about 
Mr.  Jessup  calling  to  see  her  ;  she  told  me  that  he  would 
be  there  that  morning  and  that  he  was  the  father  of  her 
child  ;  he  called  ;  she  introduced  me  to  him  as  *  Mr. 
Jessup  ; '  they  went  to  her  room  and  were  there  about 
an  hour  ;  she  called  me  and  said  she  wanted  me  to  come 
in,  and  Mr.  Jessup  said,  '  This  is  the  mother  of  the  boy 
that  I  have  ; '  he  said  that  the  object  of  his  calling  me 
was  for  me  to  be  a  witness  to  what  he  would  say  to  Mrs. 
Weston  in  regard  to  Richard  ;  it  was  to  the  effect  that  in 
the  event  that  he  should  marry  and  have  children 
^Dick'  shoxUd  share  his  property  with  them,  and  if  he 
should  have  no  children  *  Dick '  should  be  the  sole  heir, 
and,  furthermore,  he  said  he  intended  to  take  Dick  to 
Europe  to  educate  him  ;  before  this  Mr.  Jessup  had  asked 
me  as  to  Mrs.  Weston's  health,  and  I  told  him  she  had 
been  in  delicate  health  and  that  Dr.  G.  G.  Tyrrell  was 
attending  her  ;  he  told  her  that  he  would  care  for  the 
boy,  in  reply  to  her  questions  ;  he  said  he  thought  it  was 
not  best  that  she  should  see  the  boy  until  he  arrived  at 
years  'of  discretion,  and  she  replied  that  she  must  be 
satisfied  ;  he  said  that  the  boy  was  in  boarding-school, 
but  he  did  not  say  where  ;  he  said  he  had  always  taken 
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care  of  the  boy,  and  she  replied  :  '  I  am  satisfied  with 
the  care  you  have  given  the  child  ; '  Mr.  Jessup  told  me 
at  that  time  that  she  was  in  boarding-school  and  that  he 
took  her  from  there  to  the  colored  lady,  where  she  was 
confined,  and  that  her  people  knew  nothing  of  it ;  he  said 
he  would  care  for  her  and  that  her  people  should  know 
nothing  of  her  ;  he  said  that  his  brother  knew  all  about 
it ;  I  said,  '  Why  did  you  give  the  boy  that  name,. 
**Dick"?'  I  said  it  was  a  horrid  name;  he  said  the 
name  was  for  his  brother  ;  he  said,  '  I  have  a  brother  in 
New  York  ;'  I  was  in  the  room  about  three  hours  ;  we 
were  engaged  in  general  conversation,  in  the  course  of 
which  Mr.  Jessup  said  that  the  boy  had  been  living  with 
a  colored  family,  but  was  then  at  school  or  college  ;  she 
said  that  she  thought  it  was  hard  that  she  had  not  seen 
or  could  not  see  the  boy  ;  Mrs.  Weston  was  with  me  over 
a  year  ;  after  that  she  went  from  my  house  to  Mrs.  Hen- 
derson's, her  niece  ;  from  there  she  went  to  her  grave  ; 
she  was  never  at  San  Francisco  after  she  left  my  house  ; 
she  was  an  invalid  ;  I  was  with  her  in  her  last  moments  ;. 
she  said  :  *  I  will  die  very  soon — I  have  only  an  hour  r 
when  I  am  gone,  write  to  Mr.  Jessup  at  the  Palace  Hotel 
that  I  am  dead,  and  ask  him  to  always  care  for  Dick,  for 
I  know  he  will  ; '  she  gave  me  no  other  directions,  only  to 
write  to  Mr.  Jessup  ;  she  died  in  about  two  hours  ;  when 
she  had  the  conversation  with  Mr.  Jessup  she  was  an 
invalid  in  very  delicate  health,  only  able  to  go  to  her 
meals  ;  I  had  many  boarders  there,  over  one  hundred 
boarders  after  my  husband's  death,  on  Third  street,  be- 
tween L  and  M  streets — the  Landrum  House  ;  I  wi^  not 
a  witness  in  the  last  trial,  I  was  then  in  Los  Angeles  ;  I 
am  sixty- two  years  old,  born  in  Oswego  County,  New 
York  State  ;  Mr.  Jessup  said  he  had  always  treated  the 
boy  well  and  acknowledged  him  as  his  child,  and  told  to 
the  world  that  he  was  his  child  ;  this  was  at  my  house  on 
the  occasion  already  described  ;  I  heard  from  Mrs.  Weston 
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after  she  left  my  house,  when  she  was  on  M  street,  at  her 
niece's ;  also  from  San  Francisco  ;  at  the  conversation 
alluded  to,  Mr.  Jessup  said  that  his  brother  Ike  had  met 
her  at  the  train  when  she  came  from  San  Jose  ;  he  said 
that  his  brother  died  on  the  way  to  New  York,  and  that 
the  child  was  named  after  the  brother  who  died  ;  I  keep 
house  in  Los  Angeles  for  my  husband  ;  he  is  a  searcher 
of  records  ;  married  him  three  years  ago  ;  was  married 
to  first  husband  in  1860  in  San  Francisco  ;  he  was  then 
county  Judge  of  Shasta  ;  he  continued  in  that  ofSce  six 
years,  when  we  moved  to  Sacramento  ;  he  practiced  there 
a  little,  but  his  health  was  feeble,  and  I  kept  boarders 
until  three  years  ago  ;  first  husband  died  about  nine  or 
ten  years  ago  ;  he  was  dead  when  Mrs.  Weston  came  to 
my  house  ;  I  had  not  known  her  before ;  she  was  in  the 
house  about  a  year  when  the  conversation  occurred  as 
stated ;  my  husband  had  been  dead  over  a  year ;  I  had 
thirty  rooms  and  they  were  always  filled  ;  the  conversa- 
tion was  between  nine  and  ten  in  the  evening ;  we  made 
it  a  practice  to  go  to  each  other's  rooms  before  retiring, 
she  to  mine  or  I  to  hers  ;  witness  repeats  the  conversa- 
tion as  already  narrated  ;  I  was  surprised  when  she  said 
that  the  picture  was  that  of  her  child,  because  I  under- 
stood that  she  had  no  child  by  Dr.  Weston  ;  it  was  a 
natural  subject  of  conver!>ation  between  women  ;  she  said 
the  father  had  acknowledged  the  child  and  always  cared 
for  him  ;  the  picture  was  that  of  a  boy  about  six  years 
old  in  a  kilt  suit ;  the  conversation  lasted  about  an  hour  ; 
I  have  related  the  whole  of  the  conversation  as  well  as  I 
can  from  memory  ;  we  had  another  conversation  on  the 
&ame  subject ;  and  it  was  a  common  subject  between  us 
every  evening ;  we  talked  frequently  on  that  topic  for 
something  like  a  year,  and  it  was  very  much  the  same  all 
the  time  ;  I  have  stated  all  the  conversation  that  took 
place  with  Mrs.  Weston  the  first  night  she  spoke  about 
her  child  ;  the  next  morning  she  spoke  again  to  the  same 
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effect ;  it  was  a  common  occurrence  for  us  when  we  were 
alone  to  talk  on  that  subject ;  I  could  not  tell  all  the  con- 
versation that  passed  between  us  ;  my  husband  died  the 
year  of  the  ' high  water'  in  Sacramento,  which  was  1879 
or  1880,  the  same  year  that  my  present  husband's  father 
died  ;  it  was  about  a  year  and  four  or  five  months  after 
Mrs.  Weston  came  to  my  house  before  Mr.  Jessup  called  ; 
he  was  an  absolute  stranger  to  me  ;  I  had  never  seen  him 
before  ;  I  only  knew^  of  him  through  Mrs.  Weston  ;  she 
told  me  the  night  before  that  he  was  at  the  Palace  Hotel 
and  had  sent  a  telegram  that  he  was  coming  up  there  ; 
she  told  me  either  before  or  soon  after  Jessup's  visit  that 
he  had  had  a  brother  whose  name  was  Richard,  who  died 
on  his  way  to  New  York  ;  it  was  before  he  came  that  she 
told  me  this,  and  that  the  boy  was  named  for  this 
brother  ;  she  told  me  also  that  Mr.  Jessup  was  a  rich 
man,  and  that  he  had  a  brother  *  Ike,'  who  lived  down 
here  somewhere  and  who  had  met  her  on  the  ferry-boat 
when  she  came  to  San  Francisco  and  went  with  her  ;  this 
she  told  me  a  month  or  so  before  Mr.  Jessup's  visit  to 
my  house  ;  she  said  that  brother  *  Ike '  knew  all  about 
the  affair,  and  that  he  had  been  a  good  friend  to  them 
and  had  helped  them  to  keep  the  affair  quiet  from  her 
people  ;  she  told  me  herself  that  she  had  been  Josie 
Landis  ;  in  the  conversation  when  he  had  been  intro- 
duced to  me  by  her  he  said  that  he  had  a  brother  Richard 
who  died  on  the  way  to  New  York  ;  it  was  about 
10  o'clock  when  Mr.  Jessup  went  into  the  room,  and  was 
about  an  hour  when  I  was  summoned  to  the  room — that 
was  between  11  and  12  o'clock  ;  I  was  there  about  three 
hours  ;  did  not  go  to  lunch  ;  the  lunch  hour  was  12 
o'clock  in  my  house,  but  on  this  occasion  I  did  not  go 
into  the  lunch  room.  I  asked  them  to  have  lunch,  but 
they  did  not  nor  did  I.  Mr.  Jessup  left  about  3  o'clock, 
came  back  about  5  and  remained  until  7  o'clock  ;  our 
dinner  hour  was  at  5.     I  was  in  and  out  of  the  room  the 
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second  time  ;  while  he  was  in  the  room — Mrs.  Weston's 
room — ^the  first  time,  after  awhile  he  removed  his  shoes 
and  put  on  his  slippers,  excusing  himself  because  of  his 
feet  hurting  him  ;  he  seemed  to  be  lame  and  not  appear- 
ing well.  I  first  heard  of  thjs  case  when  I  saw  in  a  news- 
paper an  account  of  the  Supreme  Court*  decision  against 
the  boy,  and  I  said  to  my  husband  that  I  knew  all  about 
the  case,  and  he  wrote  to  the  clerk  of  the  Court  that  he 
wanted  the  names  of  the  attorneys,  and  so  came  about 
communication  with  them.  Three  years  ago  I  was  in 
Los  Angeles,  but  saw  nothing  in  the  papers  about  the 
case ;  I  did  not  learn  from  her  what  was  her  financial 
condition  ;  she  did  not  tell  me  about  her  courtship  with 
Dr.  Weston,  nor  how  she  met  him  ;  she  told  me  that  she 
had  told  the  doctor  that  she  had  the  child  ;  she  did  not 
tell  me  that  she  told  him  who  the  father  was  ;  she  told 
me  that  the  doctor  knew  she  had  the  child  ;  I  asked  her 
no  further  question  on  that  subject ;  she  told  me  in  our 
conversation  ;  I  could  not  remember  at  which  conversa- 
tion ;  she  did  not  tell  me  of  having  any  other  suitor  ;  she 
did  not  say  in  so  many  words  that  she  was  or  had  been 
engaged  to  Mr.  Jessup,  but  she  would  have  married  him 
if  her  parents  had  not  interfered  ;  she  told  me  that  she 
had  corresponded  with  the  nurse,  but  did  not  tell  me  her 
name  ;  said  they  were  colored  people  ;  she  never  told  me 
anything  about  her  having  any  lawsuit,  litigation  or 
claim  against  Jessup.  I  first  heard  of  the  death  of  Mr. 
Jessup  when  I  read  of  the  proceedings  of  the  Court 
against  the  boy,  about  three  or  four  months  ago  ;  Mrs. 
Weston  had  no  visitors,  none  except  those  in  the  house  ; 
Mrs.  Henderson,  her  niece,  came  to  see  her  ;  Stephen  M. 
White,  lawyer,  of  Los  Angeles,  informed  me  that  I  was 
wanted  here  in  Court  and  I  came  ;  he  furnished  me  with 
means  to  come  here  ;  I  came  voluntarily  without  sub- 
poena." 

Taking  this  testimony  as  a  whole,  there  is  no  reason 
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why  the  Court  should  subscribe  to  the  censure  bestowed 
upon  it  by  the  counsel  for  the  respondent ;  on  the  con- 
trary, it  seems  to  me  to  bear  the  impress  of  truth  and  to 
be  in  itself  consistent.  Although  the  witness  came  at 
the  ''  eleventh  hour  "  and  in  the  nick  of  time,  sufScient 
reason  is  given  in  her  testimony  for  not  having  come 
forward  before. 

It  is  impossible  to  refuse  credence  to  this  old  lady's 
evidence  ;  she  is  without  motive  to  invent  or  exaggerate 
the  facts  related,  and  an  impartial  study  of  her  state- 
ments in  their  integrity  enforce  acceptance  of  her  narra- 
tive. 

Counsel  (Mr.  Delmas)  contends  that  the  testimony  of 
Harris  Joseph  (the  substance  of  which  is  incorpor- 
ated in  parentheses  in  the  abstract  hereinbefore  made 
in  this  opinion)  should  be  rejected  by  the  Court  as 
intrinsically  incredible,  utterly  untrustworthy,  as  to  the 
new  matter  concerning  the  alleged  visit  of  Isaac  Jessup 
with  the  boy  to  his  store.  But  I  am  at  a  loss  to  under- 
stand upon  what  basis  such  rejection  should  be  made,  for 
the  witness  is  a  man  of  credit  and  character  unimpeached, 
and  wherein  his  story  is  inherently  improbable  is  to  my 
sight  imperceptible  ;  even  if  this  were  true,  however,  says 
counsel  (Mr.  Delmas),  it  would  not  be  evidence  of  public 
acknowledgment,  while  it  might  tend  to  prove  reception 
into  family  under  the  decision  of  the  Supreme  Court.  It 
seems  to  me  that  under  the  law,  as  laid  down  for  the 
guidance  of  this  Court,  it  tends  to  prove  both.  It  was 
an  acknowledgment  and  it  was  in  public,  and  it  was  in  the 
presence  of  and  a  recognition  by  a  member  of  the  family 
of  decedent 

The  testimony  of  Gustave  Videau,  while  admitted  to 

be  new,  is  claimed  to  be  only  cumulative  ;  in  this  claim 

I  cannot  agree  with  counsel^  nor  am  I  able  to  accept  as 

applied  to  this  issue  his  notion  of  what  constitutes  cum- 

Ailative  evidence.     This  is  additional  and  corroborative 
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evidence,  and,  to  the  end  that  the  testimony  itself  may 
afford  the  basis  for  a  conclusion  as  to  its  character,  it 
may  be  epitomized  in  this  place. 

Gastave  Videau  testified  that  he  was  born  at  Marys- 
ville,  California,  in  1856,  lived  in  San  Francisco  since 
1867,  worked  for  F.  Chevalier  in  1880,  afterward  for  ex- 
Mayor  William  Alvord,  one  of  the  Police  Commissioners, 
in  the  rolling  mills,  thence  on  the  police  force  from  1882 
to  1888,  six  years  ;  was  at  Santa  Clara  College  from  1868 
to  1875,  then  to  Heald's  Business  College  and  to  business  ; 
from  1884  to  1885  witness'  police  patrol  was  from  First 
to  Fourth  streets,  Stockton  to  Taylor  and  Sixth  streets  ; 
knew  Gershom  P.  Jessup  ;  first  saw  him  in  Marysville, 
afterward  in  San  Francisco  ;  first  at  the  house  of  witness' 
mother  ;  then  on  California  and  Sansome  streets  ;  then 
on  Market  street,  and  on  several  other  streets  ;  usually 
spoke  to  him ;  the  father  of  witness  kept  the  Barnum 
restaurant,  French  restaurant,  in  Marysville,  where  Jes- 
sup used  to  eat ;  Jessup  was  in  the  habit  of  calling  wit- 
ness ''  Gustave  ; "  father  of  witness  died  in  1873  ;  witness 
met  the  young  man  Richard  on  Market  street,  the  first 
time  with  Mr.  Jessup  in  about  the  year  1885  ;  his  father 
introduced  witness  to  Richard  and  said  :  ''  This  is  my 
son  Richard  ; "  it  was  between  8  and  9  o'clock  at  night  ; 
witness  saw  them  together  afterward  on  Market  street 
may  be  ten  or  eleven  times ;  witness  saw  Gershom  Jessup 
walking  with  a  cane,  he  walked  as  if  lame,  sometimes 
with  his  left  hand  on  his  hip,  sometimes  Richard  had  his 
arm  in  his  father's  ;  Gershom  Jessup  told  witness  once 
that  he  had  Richard  at  school.  It  was  in  the  summer  of 
1882  that  witness  saw  Gershom  Jessup  on  the  corner  of 
California  and  Sansome  streets  ;  on  cross-examination 
witness  said  he  did  not  recollect  that  Gershom  Jessup 
ever  mentioned  any  name  in  connection  with  the  boy, 
Christian  or  surname. 

It  seems  to  me  that  this  testimony  is  more  than  merely 
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cumulative  ;  it  adds  something  new  to  the  case  ;  it  is  a 
public  acknowledgment ;  it  presents  father  and  son  arm 
in  arm,  *'  in  the  public  ways.''  In  sight  of  men  and 
women  he  took  this  child,  and  by  his  conduct  proclaimed 
his  paternity  and  published  his  acknowledgment. 

The  testimony  of  John  C.  Flood  disposes  of  the  evi- 
dence of  Dr.  Marc  Levingston  with  reference  to  the  state- 
ment of  the  petitioner,  taken  down  in  shorthand  and 
typewritten.  I  do  not  attach  much  importance  to  this 
circumstance  in  any  event ;  but,  whatever  importance  it 
might  have,  it  is  significant  that,  although  the  tenor  of 
the  testimony  was  known  at  the  first  trial,  Dr.  Levingston 
was  not  produced  as  a  witness  for  respondents. 

A  suggestion  from  this  testimony  is  that  there  was  a 
design  to  obtain  control  of  the  person  of  petitioner,  based 
upon  the  belief  in  the  purity  of  his  pretensions  to  pro- 
genity  from  Gershom  Jessup.  I  think  this  is  fairly  in- 
ferable from  the  testimony  of  Mrs.  Nancy  Maria  Greeney 
and  Mrs.  Etta  Koppel,  and  the  letters  said  to  have  been 
written  by  the  latter  or  at  her  instance  to  San  Rafael. 

It  is  contended  that  the  Court  has  no  jurisdiction  to 
entertain  this  petition,  because  the  petitioner  did  not 
come  in  under  Section  1307,  Civil  Code. 

This  point  was  made  also  in  the  Supreme  Court,  and 
was  answered  in  the  first  opinion  quite  summarily  by 
Mr.  Justice  Works  (81  Cal.,  458),  and  in  the  second  and 
prevailing  opinion  it  did  not  receive  any  attention  at  all. 

It  is  urged  strenuously  by  counsel  for  respondent  that 
petitioner  should  have  testified  in  his  own  behalf  on  his 
trial,  and  that  it  is  irresistibly  inferable  from  his  reticence 
that  he  could  not  contradict  the  witnesses  produced 
against  him  and  that  there  is  no  excuse  reconcilable  with 
the  validity  of  his  claim  for  his  refraining  from  testifying  ; 
counsel  (Mr.  Delmas)  says  that  the  petitioner  has  delib- 
erately sealed  up  the  most  authentic  source  of  informa- 
tion on  the  point   of  paternity — his  own  lips — and   no 
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other  motive  can  be  ascribed  to  his  silence,  save  an 
inability  to  contradict  the  witnesses  against  him  or  to 
corroborate  those  in  his  favor.  In  answer  to  this,  counsel 
for  petitioner  (Mr.  Barnes)  has  said  with  force  that  he 
advised  this  course  from  the  fear  he  possessed  of  the  kind 
of  adversaries  with  which  the  petitioner  had  to  contend, 
such  as  the  detective  who  forged  a  letter  to  entrap  the 
witness  Winter.  This  detective  is  he  who  confessed  that 
the  whole  matter  of  his  representation  to  Winter  was  a 
figment  of  his  imagination  and  that  he  was  guilty  of 
deception,  forgery  and  fraud  for  the  purpose  of  ensnaring 
that  witness  (see  page  73,  Judge's  manuscript  notes). 
The  counsel  (Mr.  Barnes)  says  that  it  was  because  they 
had  such  instruments  to  oppose  them — kidnapers  and 
forgers  and  desperate  detective  agencies — the  counsel  for 
petitioner  had  to  fear  for  a  poor  and  friendless  youth 
confronted  by  power  and  wealth.  This  is  his  answer  to 
counsel  for  respondent,  and  whether  it  be  sufficient  an 
examination  of  the  entire  record  will  show.  Certainly 
his  counsel  had  a  right  to  apprehend  harm  to  him  in  such 
circumstances,  and  had  reason  to  rely  on  the  strong  case 
made  in  his  favor  by  uninterested  evidence.  In  my 
judgment  the  claim  of  the  petitioner  is  now  made  out  on 
both  issues,  and  according  to  the  law  of  the  case  as 
established  by  the  appellate  tribunal. 
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Estate  of  JAMES  WHARTENBY,  Deceased. 

[No.  10,068.    Decided  November  6,  Z891.] 

Application  for  Distribution  and  Settlement  of  Sup- 
plementary Account  of  Executors. 


Taxes  Due  from  Estate — Duty  of  Court  to  See  that  They  Are 
Paid  Before  Distribution — Construction  of  Code  Sections —  When 
Taxes  Become  Due — Liability  for  Current  Taxes  as  Between 
Estate  and  Purchaser  at  Probate  Sale. 


z.  Section  3752  of  the  Political  Code  provides  that  the  Superior  Court 
must  require  every  administrator  or  executor  to  pay  out  of  the 
funds  of  the  estate  a/l  taxes  due  from  suck  estate^  and  that  no  order 
or  decree  of  distribution  of  any  property  of  any  decedent,  among  the 
heirs  or  devisees,  must  be  made  until  all  taxes  against  the  estate  are 
paid ;  while  Section  1669  of  the  Code  of  Civil  Procedure  provides 
that  before  any  decree  of  distribution  of  an  estate  is  made,  the 
Court  must  be  satisfied  that  all  taxes  legally  levied  upon  personal 
property  of  the  estate  have  been  fully  paid.  Both  of  these  sections 
were  in  the  codes  as  originally  enacted,  but  were  amended  in  1880 
to  conform  to  the  change  made  by  the  Constitution  of  1879,  from 
Probate  to  Superior  Courts ;  said  Section  3752  was  thus  amended  in 
March,  1880,  and  said  Section  1669  in  April,  1880.  Held,  that  the 
re-enactment  of  Section  1669  of  the  Code  of  Civil  Procedure,  after 
the  re-enactment  of  Section  3752  of  the  Political  Code,  did  not  re- 
peal the  latter  section  by  implication  ;  and  that  under  Section  4480 
of  the  Political  Code,  both  sections  must  be  construed  and  applied 
together. 

2.  It  is  the  duty  of  the  Court  to  see  that  all  valid  obligations  of  an 
estate  are  discharged,  before  the  decree  of  distribution  is  signed  or 
the  executors  released. 

3.  By  Section  3628  of  the  Political  Code,  property  is  assessed  to  the 
persons  by  whom  it  was  owned  at  noon  on  the  first  Monday  in 
March  ;  and,  by  Sections  3716,  3717  and  3718  of  the  same  Code,  the 
tax  lien  attaches  as  of  that  date.  Immediately  after  a  tax  is  levied 
against  an  estate  it  is  an  obligation  " due''  from  the  estate  to  the 
State,  and  the  Court,  acting  on  behalf  of  the  State,  must  see  that 
the  tax  is  paid  before  distribution  is  made. 

4.  Where  property,  owned  by  an  estate  on  the  first  Monday  in  March, 
was  sold  in  process  of  administration  (some  of  the  sales  having 
taken  place  before  the  tax  rate  was  fixed  and  the  amotmt  of  the  tax 
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was  ascertainable),  and  mortgages  held  by  the  estate  on  the  first 
Monday  in  Biarch  were  thereafter  paid,  the  taxes  on  such  property 
and  mortgages,  having  become  due  on  the  first  Monday  in  March, 
most  be  paid  out  of  the  funds  of  the  estate  before  distribution. 


On  October  8, 1891,  the  executors  of  the  last  will  of  the 
above  named  decedent  filed  a  petition  for  distribution 
and  their  final  account.  Upon  the  hearing  of  the  peti- 
tion and  settlement  of  the  account  the  executors  filed  a 
supplementary  account  pursuant  to  Section  1665  of  the 
Code  of  Civil  Procedure.  In  this  supplementary  account 
the  executors  made  a  statement  of  the  taxes  assessed 
against  the  estate  upon  three  classes  of  property  : 

First — Taxes  on  mortgages  held  by  the  estate  on  the 
first  Monday  in  March,  1891,  and  thereafter  paid. 

Second — Taxes  on  land  belonging  to  the  estate  on 
the  first  Monday  in  March,  1891,  and  thereafter  sold  ; 
some  of  which  sales  took  place  before  the  tax  rate  was 
fixed  and  the  amount  of  the  tax  was  ascertainable. 

Third — Taxes  upon  property  in  the  hands  of  the  ex- 
ecutors at  the  time  of  distribution. 

The  question  presented  to  the  Court  was  whether  the 
estate  or  the  purchaser  must  pay  the  taxes  on  the  prop- 
erty sold  in  process  of  administration,  after  the  first 
Monday  in  March. 

A,  N.  Drawn,  Esq.,  for  executors. 
Reuben  H.  Lloyd,  Esq.,  George  H.  Mastick,  Esq.,  and 
Harold  Wheeler,  Esq.,  for  various  heirs. 
Alfred  Barstow,  Esq.,  for  purchaser. 

CoppBY,  J. — Section  3752  of  the  Political  Code  says  : 
No  decree  of  distribution  must  be  made  by  the  Court 
until  all  the  taxes  due  are  paid.  Section  1669  of  the  Code 
of  Civil  Procedure  says  :  No  decree  of  distribution  must 
be  made  by  the  Court  until  proof  by  affidavit  or  other- 
wise is  made  that  all  taxes  upon  personal  property  are  paid. 
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I  have  made  but  one  construction  of  that  since  I  have 
been  in  this  probate  department — ^that  it  is  the  duty  of 
the  Court  to  see  that  all  taxes  that  are  dtie  are  paid.  Of 
course  the  word  "  due  "  as  in  the  code  means  something, 
because  the  taxes  may  be  levied  and  not  be  yet  payable  ; 
and  it  is  not  incumbent  upon  the  Court,  as  some  think, 
to  make  a  reservation  of  money  for  the  payment  of  taxes 
that  are  not  yet  due.  Section  3752,  Political  Code,  was 
passed  and  took  effect  in  March,  1880.  Section  1669  of 
the  Code  of  Civil  Procedure  took  effect  in  April,  a  few 
days  subsequently.  Now,  instead  of  reading  those  two 
sections  together,  and  reconciling  and  construing  them 
as  if  made  simultaneously,  some  Judges  have  said  that 
Section  1669,  C.  C.  P.,  being  a  little  later  in  time  of 
enactment  than  Section  3752,  Political  Code,  repeals  it 
by  implication,  and  by  necessary  implication  limits  the 
obligation  of  the  Court  to  seeing  that  the  payment  of  the 
personal  property  tax  alone  has  been  made.  That  point 
has  been  made,  and  seems  to  have  obtained  currency  in 
some  other  sections  of  the  State. 

''  I  have  a  question  before  me,"  said  a  Judge  in  another 
county,  "  involving  the  construction  of  Section  1669, 
C.  C.  P.,  and  Section  3752  of  the  Political  Code.  The 
administrator  has  asked  for  a  decree  of  distribution,  and 
says  that  he  has  paid  all  taxes  on  the  personal  property 
of  said  estate,  but  on  the  first  Monday  of  March,  1891, 
the  estate  owned  real  estate  but  sold  it  in  July  of  that 
year.  An  objection  here  filed  to  this  account,  in  opposi- 
tion to  the  decree,  is  made  by  the  purchaser  of  said  real 
estate,  because  the  administrator  refuses  to  pay  the  taxes 
on  said  real  estate.  My  predecessor  in  office  has  always 
held  that  a  decree  of  distribution  would  be  granted  on 
paying  taxes  on  personal  property  of  said  estate  ;  that 
Section  1669  was  the  last  expression  of  the  Legislature, 
and  repeals  Section  3752  of  the  Political  Code  by  impli- 
cation ;  holding  that  any  other  construction  of  the  said 
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statute  would  hinder  the  winding  up  of  the  estates  of 
deceased  persons."  I  do  not  think  that  last  clause  quoted 
of  this  letter,  being  a  mere  matter  of  convenience,  has 
any  force,  and  neither  do  I  think  (although  the  gentle- 
man who  so  held  is  a  Judge  of  large  experience  and  a 
lawyer  of  recognized  ability  and  many  years'  practice) 
the  last  section  repeals  the  first  by  implication.  The  law 
does  not  encourage  implications.  I  have  always  construed 
these  two  as  being  applied  together. 

I  wrote  yesterday  or  the  day  before  to  this  gentleman, 
my  colleague  in  another  county,  that  I  had  always  re- 
garded the  rule— taking  these  two  statutes  together — as 
the  simultaneous  expression  of  the  Legislature  ;  that  I 
thought  it  was  the  intent,  in  the  interest  of  the  State  of 
California,  to  have  the  Court  see  that  the  taxes  were  dis- 
charged before  the  estate  was  distributed,  upon  this 
principle  :  that  it  was  the  duty  of  the  Court  to  see  that  all 
the  valid  obligations  of  the  estate  were  discharged  before 
the  decree  of  distribution  was  signed,  or  before  the 
executors  were  released.  That  was  a  valid  obligation  of 
the  estate.  Until  the  executor  could  produce  vouchers 
showing  that  all  the  taxes  were  paid,  the  Court  might 
withhold  the  decree  of  discharge.  This  is  the  theory  on 
which  I  have  acted.  That  was  a  debt  which  the  estate 
owed.  It  is  the  same  as  any  other  debt  which  is  incurred, 
or  any  other  claim,  which  the  estate  is  bound  to  pay. 
That  is  my  judgment  about  it.  I  stated  to  my  corres- 
pondent, at  the  same  time,  that  I  had  never  made  a 
specific  ruling  upon  the  point,  because  no  resistance  had 
ever  been  made  to  the  suggestion  of  the  Court.  Of  course, 
there  has  sometimes  been  an  evasion.  Then  I  insisted 
upon  the  production  of  vouchers,  and  the  vouchers  were 
produced,  and  there  was  no  further  contention.  That  is 
to  say,  no  controverted  question  has  arisen  until  now  as 
to  the  construction  of  the  statute. 

According  to  one  section  of  the  Political  Code  (Section 
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3642),  the  tax  may  be  entered  against  the  heirs  or  the 
executors — that  is,  against  the  estate,  the  heirs,  or  the 
executors  or  administrators — showing  that  what  the  Leg- 
islature was  aiming  at  is  the  estate,  and  what  it  relied 
upon  is  the  estate  itself,  for  the  payment  of  the  taxes. 
Immediately  the  tax  is  levied  against  the  estate,  it  is  an 
obligation  due  from  the  estate  to  the  State,  and  there- 
fore it  is  proper  for  the  Court,  acting  on  behalf  of  the 
State,  to  see  that  the  tax  is  paid  before  the  distribution-is 
made. 

The  Superior  Court  must  require  every  administrator 
or  executor  to  pay  out  of  the  funds  of  the  estate  all  taxes 
due  from  such  estate.  All  we  have  to  inquire  is  as  to 
the  meaning  of  those  words, — whether  the  taxes  are  due 
from  the  estate,  were  the  taxes  due  from  the  estate  prior 
to  this  sale.  Now,  the  only  question  that  I  regard  as  a 
point  of  any  consequence  is,  is  that  section,  by  necessary 
implication,  repealed  because  the  section  of  the  Code  of 
Civil  Procedure  was  passed  a  few  days  later  ? 

I  think  the  estate  is  liable. 

As  a  matter  of  fact,  the  purchaser  was  sold  a  good  title, 
free  from  all  liens,  including  tax  liens.  He  had  every 
right  to  assume  that  fact  by  the  construction  of  the  code, 
which  is  the  correct  one,  at  least,  that  the  Court  had  or 
would  enforce  payment  out  of  the  funds  of  the  estate. 

The  tax  is  the  same  as  a  judgment  lien  and  levy  ;  and, 
therefore,  if  this  decree  of  distribution  is  now  made  with- 
out requiring  the  payment  of  the  taxes  by  the  executor, 
the  State  can  collect  from  the  purchaser,  and  then  the 
purchaser  has  recourse  to  the  executor,  if  he  is  not  pro- 
tected by  the  Court.  That  is  where  the  practical  prop- 
osition comes  in.  I  think  the  amount  in  the  account 
charged  for  taxes  should  be  paid  out  of  the  funds  of  the 
estate,  and  it  is  allowed,  and  the  executors  are  authorized 
and  instructed  to  pay  the  same. 
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Estate  of  FRANZ  E.  BEHBMANN,  Deceased. 

[No.  11,397.    Decided  March  28, 1892.] 

Applioation   for   Distribution. 


Con8truction  of  Will — Intention  of  Testator — Interlineations 
in  WiUr— Effect  of— Bequest  to  Charitable  Society-^Will  Su8- 
ceptible  of  Two  Constructions^  one  of  which  Creates  Invalid 
Bequest — Construction  Creating  Valid  Bequest  Preferred, 


1.  Every  portion  of  a  will  most  be  made  to  have  its  just  operation,  un- 
less there  arises  some  invincible  repugnance,  or  else  some  portion 
is  absolutely  unintelligible.    (See  Section  1321,  C.  C.) 

2.  Words  or  clauses  of  sentences,  or  even  whole  paragraphs  of  a  will 
may  be  transposed  to  any  extent  with  a  view  to  show  the  intention 
of  the  testator. 

3.  An  interlineation  is  the  most  significant  part  of  a  line,  and  where  a 
clause  as  originally  written  is  clear,  and  the  testator  subsequently 
makes  an  interlineation,  it  must  be  assumed  that  by  such  inter- 
lineation he  intended  to  make  the  sentence  convey  a  meaning  which 
it  did  not  theretofore  express. 

4«  Where  two  legatees  named  in  a  will  died  after  its  execution,  and 
the  testator  thereafter  noted  the  fact  of  their  death  in  his  will,  and 
the  sums  bequeathed  to  such  legatees  equal  the  amount  which  will 
go  to  other  legatees  if  effect  is  given  to  an  interlineation  in  that 
part  of  the  will  containing  the  bequests  to  them,  the  inference  is 
strong  that  by  such  interlineation  the  testator  meant  to  transfer  to 
such  legatees  the  bequests  originally  made  to  the  legatees  who  died 
after  the  execution  of  the  will.     (See  Section  1343,  C.  C.) 

5.  Where  a  testator  has  heirs  at  law,  and  his  language  will  admit  of 
two  constructions— one  of  which  will  make  all  the  provisions  of  his 
will  valid,  and  the  other  of  which  would  result  in  creating  a  legacy 
to  a  charitable  society  in  excess  of  one- third  of  his  estate,  which 
legacy  would  be  void  as  to  such  excess  under  Section  13 13  of  the 
Civil  Code — it  will  not  be  presumed  that  the  testator  intended  to 
make  a  partially  invalid  bequest,  and  the  Court  will  adopt  that 
construction  which  is  in  harmony  with  the  law  of  wills.  (See  Sec- 
tion 1325,  C.  C.) 


Franz  E.  Behrmann  died  on  September  19,  1891,  and 
on  October  23,  1891,  Isaac  Hecht,  then  President  of  the 
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General  German  Benevolent  Society,  was  appointed 
executor  of  his  last  will.  On  March  2, 1892,  the  executor 
filed  a  petition  for  distribution  wherein  he  requested  the 
Court  to  construe  the  clause  of  the  will  separately  set 
forth  in  the  opinion  of  the  Court. 

A,  Heynemann,  Esq.,  for  executor. 
Robert  Harrison,  Esq.,  for  certain  legatees,  children  of 
H.  H.  Behrmann. 

CoFFBY,  J. — ^The  contention  here  is  upon  the  con- 
struction of  a  single  clause  in  the  will. 

Do  the  children  there  named  take  $500  each,  or  $500 
divided  between  them,   under  the  clause  in  the  will : 

to  each 

"  And  $500  (five  hundred  dollars)  in  equal  parts,  to  Anna 
and  Christina  and  Heinrich  Behrmann,  the  other  chil- 
dren of  Hans  Heinrich  Behrmann,  payable  when  the 
youngest,  Heinrich,  is  21  years  old,  with  interest." 

The  will  is  olographic,  written  in  the  German  language 
with  pencil,  with  erasures  and  interlineations  in  pencil- 
ing of  different  colors,  and  with  an  original  date  erased 
and  a  subsequent  one  interlined.  A  translation  is  here 
inserted  : 

*'  ztt  of  April  i88o. 

"  San  Francisco,  the  let  of  Ootobeg|  1879, 
''  I,  Franz  Ernst  Behrmann,  in  full  intellect  and  good 
health,  determine  hereby  that  after  my  death,  as  follows, 
about  my  property  and  money  disposed,  be 
ao  follows  { 


I  boqueath  to  the  Gonoral  Bonevolont  Soou 
hundgod  DoUarSi  payablo  oo  ooon  as  possible 
'^  My  brother,  Hans  Heinrich  Behrmann,  now  residing 

Hall's  Ranch  Cal. 

at  Duplin  Alameda  County,  $5  (five  dollars),  to  his  son, 
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Franz  Ernst  Behrmann  $500  (five  hundred  dollars), 
payable  when  the  same  is  twenty-one  years  old,  with  in- 
terest what  the  five  hundred  dollars  have  produced,  and 

to  each 

$500  (five  hundred  Dollars)  in  equal  parts,  to  Anna  and 
Christina  and  Heinrich  Behrmann,  the  other  children  of 
Hans  Heinrich  Behrmann,  payable  when  the  youngest, 

dead 

Heinrich,  is  21  years  old,  with  interest.  And  my  oiotoF^ 
Mftrgftjotha  Behrmann,  married  with  Heinrich  Bade,  now 
residing  at  Pleasanton,  Alameda  County  (Cal.),  $500  (five 
hundred  dollars),  payable  as  soon  as  possible,  and  the 
daughter  of  Heinrich  Bade,  and  Margaretha  Bade,  nee 
Behrmann,  called  Margaretha  Bade,  $500  (five  hundred 

dollars),  payable  when  the  same  is  21  years  old,  with  in- 
dead 
terest,  and  my  father,  Johann  Heinrich  Behrmann  $500 
(five  hundred  dollars),  should  the  same  be  dead  when  I 
die,  it  shall  fall  to  the  Gonoral  German  Benovolont  So 
oioty  at  Ban  Franco. 

''And  my  brother  Johannes  Behrmann,  living  in  the 
Hollm,  HoUstein,  $500,  payable  at  once. 

''  And  to  the  Mrs.  Anna  Theiss,  or  Mr.  Heinrich  Theiss, 
$300  (three  hundred  dollars),  payable  at  once,  and  what 
is  then  still  on  hand  to  the  A.  D.  U.  Society. 

''I  appoint  as  Executor  the  present  President  Mr. 
Julius  Bandmann  or  his  successors  of  the  General  Ger- 
man Benevolent  Society. 

"F.  E.  Bbhrhank. 

''The  watch  and  chain  shall  go  to  F.  E.  Behrmann, 
the  son  of  Heinrich  Behrmann.'' 

No  question  has  been  raised  save  that  of  the  meaning 
of  the  above  quoted  clause ;  it  being  conceded  that  the 
intent  of  testator,  so  far  as  expressed  in  or  to  be  gath- 
ered from  the  will,  shall  govern. 

"  There  is  perhaps  no  rule  of  construction  of  more 
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universal  application  to  wills,  or  which  oftener  requires 
to  be  acted  upon,  than  that  every  portion  of  the  instru- 
ment must  be  made  to  have  its  just  operation,  unless 
there  arises  some  invincible  repugnance,  or  else  some 
portion  is  absolutely  unintelligible. 

"There  is  no  more  clearly  established  rule  of  con- 
struction, as  applicable  to  wills,  than  that  words  or  clauses 
of  sentences,  or  even  whole  paragraphs,  may  be  trans- 
posed to  any  extent,  with  a  view  to  show  the  intention  of 
the  testator.  *  **  *  Where  it  gives  effect  to  all  the 
provisions  of  the  will,  and  renders  them  all  harmonious 
and  consistent,  both  with  each  other  and  with  the  gen- 
eral purpose  and  intent  of  the  will,  it  affords  very  satis- 
factory ground  of  presumption  that  it  reaches  the  source 
of  the  difficulty  and  explains  the  mode  in  which  it  arose." 
1  Redf.  Wills,  p.  431. 

The  clause,  without  the  interlined  words,  very  accurately, 
precisely  and  plainly  gives  the  children  $500,  to  be 
divided  between  them  "  in  equal  parts."  The  clause  did 
not  require — would  hardly  permit — ^anything  additional 
to  make  that  meaning  plainer  to  a  mind  of  ordinary  in- 
tellectual capacity. 

We  must,  therefore,  assume  that  the  writer  intended  by 
the  interlineation  to  make  the  sentence  convey  a  mean- 
ing which  without  the  interlineation  it  did  not  express. 

An  interlineation  is  the  most  significant  part  of  a  line. 
In  reading  the  sentence  as  first  written,  the  writer  dis- 
covers uncertainty,  ambiguity  or  a  declaration  the  very 
reverse  of  his  intent,  and  then,  necessarily  alert  and  de- 
liberate, and  cautiously  accurate  to  the  extent  of  his 
power  of  expression,  interlines  the  word  or  words  neces- 
sary to  make  his  meaning  plain.  The  interlineation  thus 
made  becomes  the  very  accentuation  of  his  meaning. 
Under  the  rule  of  law  before  cited  we  must  give  the  in- 
terlined words  their  due  meaning  as  part  of  the  sentence, 
and  herein. 
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1.  The  meaning  of  the  original  clause  was  to  be 
affected  by  the  interlined  words. 

2.  If  the  original  sentence  was  ambiguousi  the  inter- 
lineation may  have  been  for  the  purpose  of  making  it 
clear ;  but, 

3.  If  that  sentence  was  already  clear,  the  interlinea- 
tion must  have  been  made  for  the  purpose  of  changing 
or  reversing  that  clear  meaning. 

What  change  of  meaning  was  intended  to  be  made  by 
the  interlined  words  ? 

The  testator  had  evidently  computed  the  value  of  his 
estate. 

Originally  he  gave  money  legacies  aggregating  $3,805, 
including  a  specific  sum  of  $600  to  the  German  General 
Benevolent  Society.  Afterwards  he  made  the  following 
changes : 

First  Erased  specific  bequest  to  the  Benevolent  So- 
ciety, and  made  it  the  residuary  legatee  :  ''What  is  then 
on  hand." 

Second.  Interlined  fact  of  his  sister's  death  and  erased 
her  name. 

Third,     Interlined  fact  of  his  father's  death. 

Fourth.  Erased  provision  that  lapsed  legacy  to  father 
should  "  fall "  to  General  Benevolent  Society. 

Fifth.  Interlined  the  words  "  to  each  "  after  bequest 
of  **  five  hundred  dollars  "  to  Behrmann  children. 

The  ''first"  change  shows  (1)  that  the  extent  of  testa- 
tor's contemplated  bounty  to  the  General  Benevolent  So- 
ciety was  $600,  and  (2)  that  in  case  of  insufiiciency  of 
assets  the  society  should  be  the  first  sufferer. 

The  "  second  "  change  merely  shows  his  knowledge  of 
his  sister's  death,  and  that  he  now  has  $600  either  un- 
disposed of,  or  to  go  to  the  residuary  legatee. 

The  ''third"  change  evidences  his  kaowledge  of  his 
father's  death,  and  that  now  he  has  another  $500  thrown 
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back  to  him  which  will  ''fall"  to  the  General  Benevolent 
Society  unless  the  will  be  further  changed. 

The  ''  fourth "  change  indicates  an  intent  that  the 
lapsed  legacy  of  his  father  shall  not ''  falP'  to  the  society. 
But,  despite  that  seeming  intent,  the  lapsed  legacies  will 
"fall"  to  the  General  Benevolent  Society  as  residuary 
legatee  unless  he  otherwise  disposes  of  the  lapsed  sums. 

The  "  fifth  "  change  disposes  of  those  sums. 

Bearing  in  mind  that  the  testator's  intent  to  limit  his 
benefaction  to  the  General  Benevolent  Society  to  the  sum 
of  about  $500  is  very  plainly  to  be  inferred  from  the  will, 
the  significance,  intent  and  meaning  of  the  fifth  change 
is  evident. 

Testator  finds  that  by  the  death  of  his  sister  $500  is 
thrown  back  to  him  to  be  otherwise  disposed  of.  Later, 
that  by  the  death  of  his  father  another  $500  destined  for 
his  own  blood  is  left  without  a  specific  donee.  He  thus 
realizes  that  $1,000,  intended  for  his  own  people,  will  go 
to  a  miscellaneous  charity  unless  otherwise  disposed  of. 
Now  is  the  moment  of  final  consideration. 

All  the  legatees  who  were  specially  provided  for — ^all 
save  the  residuary  charity  which  is  to  get  "  what  is  then 
left  on  hand" — are  his  kith  and  kin:  his  father,  his 
brother,  his  sisters  and  his  brother's  or  sister's  children. 
He  had  divided  his  little  fortune  with  as  much  evenness  as 
the  limits  of  that  fortune  would  permit.  It  was  $500  all 
around,  save  to  the  younger  Behrmann  children.  To 
give  $600  to  each  of  the  others  and  have  something 
approaching  a  like  sum  still  "  left  on  hand "  for  the 
Benevolent  Society,  he  had  been  obliged  to  give  his 
favorite  sum  of  $500  "  in  equal  parts  "  to  them.  But  he 
now  perceives  that  he  may  give  $500  "  to  each  "  and  still 
have  "  left  on  hand  "  something  over  $500  for  the  so- 
ciety. There  is  an  unexpected  surplus  of  $1,000 — what 
shall  he  do  with  it  ?  Let  it  go  to  a  general  miscellaneous 
charity,  the  beneficiaries  of  which  must  necessarily  be  to 
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him  entire  strangers,  even  their  identity  always  unknown, 
or  shall  he  give  to  his  own — the  blood  of  his  father  and 
of  his  mother^-whom  before  he  had  been  obliged  to 
discriminate  against  in  his  bounty?  He  is  no  longer 
obliged  to  so  discriminate.  He  may  now  place  each  of 
those  children  on  a  par  with  his  other  nephews  and 
nieces,  and  still  have  sufficient  left  for  his  outside  bounty — 
to  satisfy  his  intellectual  fad  of  providing  for  a  public 
charity,  and  yet  respond  to  his  heart  promptings  towards 
his  own.  He  did  not  hesitate  nor  consider  long.  The 
same  pencil  that  interlined  above  his  father's  name, 
'^  dead,"  and  erased  the  line  giving  that  dead  father's 
legacy  to  the  Benevolent  Society,  interlined  over  "  $500  " 
that ''  to  each  "  of  his  brother's  children  that  equal  sum 
should  go. 

Does  not  this  interpretation  "  give  effect  to  all  the  pro- 
visions of  the  will,  and  render  them  all  harmonious  and 
consistent,  both  with  each  other  and  with  the  general 
purpose  and  intent  of  the  will "  ?  And  does  it  not  "  afford 
very  satisfactory  ground  of  presumption  that  it  reaches 
the  source  of  the  difficulty  and  explains  the  mode  in  which 
it  arose  "  ? 

The  calculations  of  the  testator  as  to  the  extent  of  his 
estate  proved  very  accurate.  The  estate  was  appraised 
at  about  $4,300,  and  Mr.  Isaac  Hecht,  President  of  the 
German  Society,  the  careful  and  prudent  executor  of  his 
will,  now  reports  a  cash  balance,  ready  for  distribution, 
of  $3,971.  With  the  total  legacy  list  of  $3,305  paid,  a 
residue  of  $666  will  still  be  "  left  on  hand  "  for  the  resid- 
uary legatee. 

Does  not  this  interpretation  prove  itself— even  to  a 
demonstration  ? 

The  interpretation  sought,  or  suggested,  by  the  residu- 
ary legatee  is  based  upon  a  strict  grammatical  construc- 
tion of  the  sentence,  after  it  had  undergone  some  significant 
changes,  thus :    '^  and  five  hundred  dollars  to  each   in 
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equal  parts,  to  Anna  and  Christina  and  Heinrich/'  etc. 
The  obstacles  to  that  interpretation,  under  the  rules 
quoted  from  Bedfield,  are  many.     Among  them  are  :   • 

1.  It  dislodges  from  its  proper  position  of  prominence 
and  significance  the  interlined  words  ''  to  each/' 

2.  It  gives  no  weight  to  the  fact  that  those  words 
were  interlined  some  time  after  the  body  of  the  will  had 
been  written — probably  with  the  same  pencil  which  had 
expressed  testator's  knowledge  of  his  sister's  and  his 
father's  death. 

3.  It  gives  no  consideration  to  the  fact  that  the  sen- 
tence without  the  interlined  words  very  accurately  and 
plainly  expressed  the  meaning  claimed  by  that  interpre- 
tation. It  would  necessarily  ignore  the  words  "  to  each," 
either  as  interlined  words,  or  as  part  of  the  sentence  as 
originally  written,  and  thus  violate  the  rule  that  each 
word  **  must  be  made  to  have  its  just  operation." 

4.  It  interpolates  a  comma.  In  the  circumstances  it 
might,  with  no  less  violence,  supply  a  whole  sentence. 

Give  to  counsel  for  the  children    the  control  of  the 
.comma,    he    would  place  it  thus:    ''and  five    hundred 
dollars  to  each,  in  equal  parts  to  Anna  and  Christina  and 
Heinrich,"  etc. 

There  is  no  ambiguity  in  the  meaning  of  the  sentence 
so  punctuated,  whether  the  words  ''  to  each "  have  been 
interlined  or  placed  in  line  when  first  written. 

A  like  sentence  in  the  will  of  Mme.  Bertha  Berton  did 
not  give  the  Court  even  a  question  as  to  its  meaning. 
Estate  of  Bertha  Berton,  Deceased,  p.  92,  supra. 

"  I  desire  to  give  to  my  only  two  belovea  children    * 
*     *     the  summe  of  ten  thousand  dollars  each,  share  and 
share  alike." 

The  Court  says  :  **  In  the  will  above  quoted  it  appears 
that,  after  giving  to  each  of  her  children  ten  thousand 
dollars,  she  undertakes,"  etc. 

Estate  of  Bertha  Berton^  Deceased,  supra. 
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With  an  ambulatory  comma,  which  could  have  been 
stopped  at  ''  dollars/'  so  as  to  precede  instead  of  follow 
the  word  ''each"  in  above  sentence  from  Mme.  Berton's 
will,  what  a  changed  meaning  that  sentence  would  ex- 
press. And  suppose  that  Mme.  Berton,  like  Mr.  Behr- 
mann,  had  used  no  commas  at  all  ? 

5.  It  is  not  consistent  with  the  erasure  of  name  of 
General  Benevolent  Society  from  the  provision  that  legacy 
lapsed  by  death  of  father  should  ''  fall "  to  that  society, 
made  by  testator  after  learning  of  his  father's  death. 

6.  It  is  not  in  harmony  with  the  general  purpose  of 
testator,  expressed  throughout  whole  will,  to  provide 
primarily  for  his  own  kin,  and  secondarily,  only,  for  a 
public  charity  to  the  maximum  extent  of  $500,  when  we 
contemplate  that  testator  knew  of  the  lapsing  of  $1,000 
at  or  before  he  made  the  various  erasures  and  interlinea- 
tions noted. 

7.  It  applies  strict  grammatical  rules  to  an  ungram- 
matical  will. 

It  is  apparent  that  testator  was  not  a  man  of  accurate 
literary  expression.  He  was  either  careless  or  unskilled 
in  phrasing,  or  imbued  with  that  not  uncommon  super- 
stitious reverence  for  one's  last  testament  which  considers 
even  its  touching,  much  less  its  tampering  with,  a  sort  of 
sacrilege  to  be  committed  only  when,  and  to  the  extent, 
absolutely  necessary.     Instance  : 

a.  Erases  sister's  name,  but  leaves  bequest  to  stand. 

b.  Merely  marks  "  dead  "  over  father's  name,  leaving 
bequest  to  stand. 

c.  Merely  erases  name  of  German  General  Benevolent 
Society  from  provision,  making  lapsed  legacy  of  father 
fall  to  it,  leaving  remainder  of  sentence  to  stand  without 
meaning  or  relevancy. 

d.  Uncertainty  of  bequest  to  the  Theisses. 

6.     Uncertainty  as  to  identity  of  residuary  legatee  : 
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"  what  18  theu  left  to  the  A.  D.  U.  Society."  (Allege< 
meine  Deutsche  Uaterstutzungs  Gesellshaft.) 

/.  Uncertainty  of  identity  of  executor  of  his  will, 
which  required  decree  of  this  Court  to  determine  it, 
which  decree  was  in  favor  of  Mr.  Hecht,  the  present 
president  of  the  German  General  Benevolent  Society. 

It  does  not  seem  to  have  occurred  to  counsel  that  a 
view  contrary  to  that  of  the  Court  would  have  given  to 
the  residuary  legatee,  a  charitable  society,  an  amount  in 
excess  of  the  statutory  limitation.  If  Mr.  Heynemann's 
interpretation  be  the  true  one,  then  more  than  one-third 
of  the  estate  would  be  bequeathed  to  a  benevolent  pur- 
pose, contrary  to  the  force,  form  and  effect  of  the  statute 
in  such  case  made  and  provided.  {Section  1313,  Civil 
Code.) 

This  is  a  mere  matter  of  BaathcmaticB,  easily  solved  by 
reference  to  the  amount  of  the  estate  and  of  the  residuum 
according  to  Mr.  Heynemann's  construction. 

The  foregoing  views  having  been  adopted  by  the  Court, 
a  decree  of  distribution  in  accordance  therewith  was 
made. 
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Estate  of  WILLIAM  P.  FITLLEB,  Deceased. 

(No.  2.) 

[No.  9747.    Decided  Auguit  24,  1892.] 

Application  for  Counsel  Fee  by  Appointee  of  Court. 


Appointment  of  Attorney  by  Court — Rule  ae  to  Exercise  of 
the  Power  —  Soundness  thereof  Exemplified  —  Appointee  of 
Court — Relation  of^  to  the  Administration — Duties  ar^  Compen- 
sation of — Services  Rendered  by — Inutility  of  Opinions  of  Attor- 
neys as  to  Value  of. 


1.  By  rule  of  Deportment  No.  9  tlie  Court  will  not  exercise  the  power 
conferred  npon  it  bj  Section  1718  of  the  Code  of  Civil  Procedure  to 
appoint  an  attorney  to  represent  minor  heirs,  except  in  cases  where 
it  is  manifestly  necessary ;  and  in  no  case  upon  the  suggestion  of  an 
executor  or  administrator,  or  other  person  in  possible  adverse  inter- 
est to  the  parties  sought  to  be  represented. 

2.  Where  the  rule  was  relaxed,  and  an  attorney  was  appointed  to  rep- 
resent minor  heirs  upon  his  own  application  by  letter  wherein  he 
stated  that  the  attorney  for  the  executrix,  while  refraining  from 
making  a  direct  suggestion  to  the  Court,  had  expressed  a  desire 
that  the  minors  be  represented  by  the  writer  as  the  appointee  of  the 
Court,  and  the  executrix  omitted  to  file  the  exhibit  provided  for  by 
Section  1622,  C.  C.  P.,  and  also  failed  to  file  an  account  as  prescribed 
by  Section  1628,  C.  C.  P.,  and  the  appointee  of  the  Court  did  not 
direct  its  attention  to  such  dereliction  of  duty  on  the  part  of  the 
executrix,  and  was  probably  deterred  from  so  doing  by  reason  of 
his  friendly  feelings  towards  her  occasioned  by  the  fact  that  she 
was  in  a  measure  the  source  of  his  appointment,  and  that  he  ex- 
pected to  be  employed  directly  by  her  in  litigation  in  another 
department ;  the  soundness  of  the  rule  against  interference  by  an 
administrator  or  executor  with  the  prerogative  of  the  Court  in 
making  appointments  is  strongly  demonstrated. 

3.  It  is  the  duty  of  the  Court's  appointee  to  call  to  its  attention  the 
failure  on  the  part  of  an  executor  to  comply  with  any  requirement 
of  the  statute,  and  it  is  not  for  him  to  construe  or  interpret  appar- 
ently imperative  clauses  of  the  statute  as  merely  directory. 

4.  It  is  the  purpose  of  the  law  to  compel  its  ministers  to  act  punctually 
and  promptly,  and  not  to  wrest  its  provisions  from  their  obvious 
meaning  to  suit  their  own  private  interest  or  personal  convenience. 
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5.  The  difference  between  the  situation  of  an  attornej  employed  for 
the  estate  and  charged  with  the  major  or  entire  responsibility  of 
its  administxmtion,  and  an  appointed  attorney  answerable  only  to 
the  Court  whose  agent  he  is,  is  yery  great,  and  their  compensation 
is  not  to  be  meaanred  alike. 

6.  The  attorney  for  an  executor  or  administrator  is  employed  and  is 
allowed  compensation  to  manage  the  legal  affairs  of  the  estate,  and 
is  accountable  for  the  proper  performance  of  his  duties  as  such 
attorney ;  he  prepares  all  the  papers  and  appears  as  the  principal 
representatiye  in  the  Cotut ;  while  the  appointed  attorney  is  an 
auxiliary  of  the  Court,  and  his  service  is  in  a  sense  subordinate.  He 
acts  as  a  scrutinizer  of  the  affairs  of  administration,  a  challenger 
and  critic  of  the  management  of  the  estate,  and  is  expected  to 
advise  the  Court  from  time  to  time  as  to  any  default  or  dereliction 
on  the  part  of  the  administrator  or  executor. 

7.  The  compensation  awarded  to  an  appointee  of  the  Court  for  services 
rendered  on  behalf  of  persons  specifically  represented  by  him 
should  be  charged  to  them  and  not  against  the  body  of  the  estate, 
even  though  the  executrix  assents  to  such  chatge ;  and  such  com- 
pensation should  be  in  proportion  to  the  interest  represented, 
although  the  estate  as  a  whole  may  incidentally  benefit  by  the 
service. 

8.  Opinions  of  attorneys  as  to  the  reasonableness  of  demands  for  com- 
pensation for  legal  services  afford  no  real  assistance  to  the  Court's 
judgment. 

9.  Upon  an  application  by  an  appointee  of  the  Court  for  compensation 
the  question  to  be  determined  is,  What  is  he  entitled  to  for  services 
rendered;  or,  in  other  words,  IVkat  did  he  earn  f 
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Timothy  J.  LyanSf  Esq.,  applicant. 

A.  0.  Booth,  Esq.,  for  executrix. 

John  Floumoy,  Esq.,  for  one  of  the  adult  heirs. 

Coffey,  J. — Mr.  Lyons  was  appointed  by  an  order  of 
this  Court,  dated  June  13,  1890,  to  represent  certain 
minor  heirs  of  decedent  in  proceedings  in  probate  of 
will  and  administration  of  estate  in  this  department. 

Prior  to  his  appointment  Mr.  Lyons  appears  to  have 
been  consulted  by  and  to  have  communicated  with  the 
attorney  for  the  executrix,  and  to  have  acted  in  anticipa- 
tion of  his  appointment  by  the  Court.     This  appoint- 
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znent  seems  to  have  been  assumed,  notwithstanding  the 
rule  of  this  department  then,  theretofore,  and  ever  since 
hitherto  in  existence  : 

**  The  Court  will  not  make  appointments  of  attorneys 
for  abs^t  or  minor  heirs  except  in  cases  where  it  is  man- 
ifestly necessary,  and  in  no  case  upon  the  suggestion  of 
an  executor  or  administrator,  or  other  person  in  possible 
adverse  interest  to  the  party  sought  to  be  represented. 
The  Judge  of  the  Court  prefers  to  use  his  own  judgment, 
without  being  hampered  by  solicitation  or  importunity." 

Despite  this  rule  based  upon  reason  and  experience, 
Mr.  Lyons  applied  to  the  Court  in  a  letter  of  which  a 
copy  is  here  inserted  : 

"San  Francisco,  June  4,  1890. 
"Hon.  J.  V.  Coffey, 

"  May  it  please  your  Honor  : 

"  In  the  matter  of  the  estate  of  W.  P.  Fuller,  deceased 
(the  will  having  been  filed  for  probate  a  few  days  ago), 
there  being  a  strong  desire  on  the  part  of  the  attorney 
for  the  mother  of  the  minor  children  to  have  me'  repre- 
sent the  mother  as  guardian  of  her  children ;  but  the 
mother  being  also  the  executrix  under  the  will,  her  at- 
torney did  not  think  it  advisable  to  have  her  placed  on 
the  record  in  a  double — in  fact  a  triple — ^position,  as 
executrix,  widow  and  guardian  ;  and  he  would  therefore 
prefer  to  have  the  attorney  representing  the  minors'  in- 
terest be  the  representative  of  the  Court,  and  not  as  the 
representative  of  the  mother  as  guardian.  The  attorney 
for  the  mother,  Mr.  A.  G.  Booth,  called  on  me  to-day 
and  stated  :  That  his  firm  filed  the  will  for  the  widow  and 
will  have  to  represent  her  in  that  capacity ;  that  the 
estate  is  a  large  one,  and  as  there  will  perhaps  be  a  num- 
ber of  interesting  questions  naturally  arising  under  the 
will  and  certain  partnership  articles,  the  children  should 
be  separately  represented,  and  he  had  hoped  to  have  my 
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help  if  possible  ;  that  he  was  Mrs.  Fuller's  attorney,  but 
if  guardianship  proceedings  were  taken  out  he  could  not 
act,  but  would  recommend  and  consent  to  me  acting  for 
the  widow  as  guardian  ;  that  he  would  prefer,  however, 
not  to  have  guardianship  opened,  as  it  would  place  the 
widow  in  two  or  three  opposing  positions ;  that  the 
appointee  of  the  Court  could  protect  the  children  as  well 
as  a  guardian,  and  with  more  impartiality  than  as  the 
representative  of  the  widow  ;  that  at  the  end  of  the 
administration  the  widow  can  take  up  the  keys  as  guar- 
dian under  the  appointment  of  the  will,  naturally,  after 
the  interests  of  all  heirs  and  devisees  have  been  settled 
in  the  administration  and  upon  distribution.  Mr.  Booth, 
knowing  your  Honor's  disinclination  to  receive  sugges- 
tions as  to  appointments,  refrains  from  stating  the  matter 
to  your  Honor,  which  he  would  otherwise  do,  and  called 
on  me  to  explain  that  fact,  and  to  also  explain  that  he 
did  not  want  to  advise  guardianship  proceedings,  because 
not  deeming  them  necessary — ^at  this  time,  at  any  rate — 
and  something  to  be  avoided,  as  a  conflict  of  interests  ; 
unless  your  Honor  appoints  somebody  for  the  children. 
I  have  taken  the  liberty  to  state  this  matter  to  your  Honor, 
although  I  have  always  refused  to  say  anything  (which  I 
might  have  done  in  some  cases)  in  any  matter  that  might 
appear  to  be  even  an  intimation  of  a  desire  to  have  your 
Honor  set  aside  your  general  rule  as  to  the  matter  of 
appointments. 

*'  In  this  case  I  have  only  done  so  because  if  the  attorney 
for  the  mother  consented  to  have  her  apply  for  guardian- 
ship, he  is  willing  to  have  it  understood  that  he  would 
recommend  my  appearance  as  her  attorney  ;  and  he  will 
say,  if  your  Honor  cares  to  set  aside  your  rule,  that  it  is 
the  wish  and  desire  that  I  may  appear  for  the  children. 
Of  course  I  have  submitted  this  letter,  hoping  your 
Honor  will  believe  that  I  regret  the  appearance  of  it 
being  an  intrusion  on  what  is  known  to  be  a  well  recog- 


Estate  of  Fuller.  199 

nized  rule  of  action  by  your  Honor  in  the  awkward  duty 
of  appointments,  where  you  can  rarely  see  the  true  in- 
wardness of  any  particular  desire  or  suggestion  of  this 
kind.  The  matter  came  to  me  in  such  a  complimentary 
way  that  I  have  not  been  able  to  resist  what  may  appear 
a  great  impertinence  ;  but  I  trust  your  Honor  believes  I 
desire  you  to  act  perfectly  free. 

"  Very  respectfully, 
'*  (Signed)  Timothy  J.  Lyons." 

"  The  foregoing  is  a  true  copy  of  the  letter  received  by 
me  from  Mr.  Lyons.  J.  V.  Coffey." 

Court  Exhibit  X,  offered  and  read  in  evidence  at 
4:30  p.  M.,  July  21,  1892. 

If  proof  were  necessary  to  show  the  propriety  of  this 
rule,  it  is  afforded  bv  the  circumstances  of  this  claim  for 
compensation. 

Mr.  Lyons  was  appointed  in  deference  to  the  supposed 
desires  of  the  family,  as  indicated  by  their  attorney  ; 
although  the  widow  executrix  testified  upon  the  settle- 
ment of  the  account  that  she  knew  nothing  about  his 
appointment  until  his  appearance  in  Court  (June  13, 
1890),  and  expressly  repudiated  all  responsibility  for  the 
suggestion  of  his  name  to  the  Court  or  for  the  acts  of 
her  attorney  antecedent  to  the  appointment ;  but  the 
letter  hereinabove  inserted  speaks  for  itself,  and  her  attor- 
nev  has  not  denied  the  substance  of  its  statements. 

Mr.  Lyons  has  filed  a  voluminous  document  entitled 
*'  Verified  statement  of  services  rendered  by  Timothy  J. 
Lyons  as  attorney  appointed  to  represent  the  minor 
children  of  decedent." 

This  is  doubtless  designed  to  comply  with  the  rule  of 
this  department  requiring  applications  for  allowance  of 
counsel  fees  to  be  made  in  open  Court,  and  obliging 
attorneys  to  present  with  their  applications  a  verified  and 
summarized  statement  in  writing  of  services  rendered, 
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and  exacting  that  notice  be  given  to  all  parties  in  interest. 

I  have  examined  carefully  this  document,  which  is 
largely  in  the  nature  of  an  argument  in  support  of  the 
allowance  asked  and  is  devoted  mainly  to  the  work  done 
in  and  about  the  sale  and  confirmation  of  the  partnership 
interest  in  the  business  of  Whittier,  Fuller  &  Co.,  to  W. 
P.  Fuller,  Jr. 

Mr.  Lyons  rendered  valuable  service  in  that  connec- 
tion and  is  to  be  commended  and  compensated  therefor  ; 
but  I  feel  free  to  say  that  his  estimate  of  his  share  in  the 
salvation  of  the  estate  from  the  foray  of  Whittier  is 
exaggerated.  He  did  his  work  well ;  but  possibly  the 
Court  would  have  resisted  the  raid  of  the  surviving  part- 
ner without  the  aid  of  any  appointed  attorney,  as  it  has 
done  in  other  cases,  sometimes  even  against  the  assent  of 
appointed  attorneys. 

Be  this  as  it  may,  it  is  far  from  the  purpose  to  depre- 
ciate the  value,  much  less  to  disparage  the  character,  of 
the  services  rendered  by  Mr.  Lyons,  and  his  ability  as  an 
attorney  was  attested  by  the  act  of  appointment. 

It  seldom  falls  to  the  lot  of  the  Court,  indeed,  to  bestow 
so  signal  a  credential  of  capacity  or  character  as  was 
conferred  in  this  case  ;  and,  whatever  difference  of  opinion 
may  exist  between  Court  and  counsel  as  to  the  amount 
of  allowance  that  should  be  granted,  it  does  not  argue  a 
loss  or  lack  of  confidence  in  the  Court's  appointee,  but 
merely  an  inability  of  the  Court  to  accept  the  large  views 
of  lawyers  who  travel  on  the  broad  gauge  of  professional 
practice  instead  of  being  confined  to  the  narrow  rut  of 
official  emolument. 

On  the  hearing  of  the  account  the  Court  adverted  to 
the  omission  of  the  executrix  to  file  an  exhibit  under 
Section  1622,  Code  Civil  Procedure,  and  also  to  her  fail- 
ure to  file  the  account  provided  for  by  Section  1628, 
C.  C.  P.  No  sufficient  explanation  or  excuse  was  vouch- 
safed  for  these  acts  of  neglect  on  the  part  of  the  executrix 
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or  her  attorney,  and  the  counsel,  who  by  courtesy  ap- 
peared for  the  applicant  here,  seemed  to  treat  these 
matters  lightly  and  suggested  that  the  Bar  generally 
regarded  these  provisions  of  the  statute  as  merely  di- 
rectory. That  may  be,  but  among  the  duties  of  an  ap- 
pointed attorney  an  important  one  is  to  prevent  such 
slips  on  the  part  of  the  Court's  officers  and  to  call  to  the 
attention  of  the  Court  a  failure  to  pursue  the  prescrip- 
tions of  the  statute,  and  it  is  not  for  him  to  construe  or 
interpret  apparently  imperative  clauses  of  the  code  as 
"merely  directory/^  It  is  to  be  presumed,  notwithstand- 
ing  any  loose  general  practice  to  the  contrary,  that  it  is 
the  purpose  of  the  law  to  compel  its  ministers  to  act 
punctually  and  promptly,  and  not  to  wrest  its  provisions 
from  their  obvious  meaning  to  suit  their  own  private  in- 
terest or  personal  convenience. 

In  this  case  much  mischievous  misunderstanding 
might  have  been  avoided  if  the  sections  cited  had  been 
complied  with  according  to  their  letter  and  spirit ;  and 
the  Court  would  have  had  an  opportunity  of  arresting  by 
its  action  some  of  the  acts  complained  of  by  the  ap- 
pointed attorney  in  his  very  rigorous  examination  of  the 
executrix.  But  there  is  reason  to  fear  that  the  relations 
between  that  attorney  and  the  executrix  and  her  man- 
aging son,  W.  P.  Fuller,  Jr.,  were  then  so  amicable  as  to 
deter  him  from  demanding  that  she  furnish  the  exhibit 
required  by  Section  1622,  C.  C.  P.,  and  the  first  annual 
account  under  Section  1628,  C.  C.  P.,  and  this  shows 
strongly  the  sound  reason  of  the  rule  of  this  department 
against  interference  by  the  administrator  or  executor 
with  the  prerogative  of  the  Court  in  making  appoint- 
ments. Instead  of  holding  the  executrix  at  arm's  length 
and  taking  care  that  she  should  obey  the  obligations  of 
the  statute  governing  her  office,  the  appointed  attorney 
was  expecting  to  be  employed  directly  by  her  in  litiga- 
tion outside  this  department   in  conjunction  with  other 
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counsel  (whose  claims  have  been  disallowed  in  toto)  and 
had  actually  accepted  a  "retainer"  of  $500  from  her 
managing  son,  W.  P.  Fuller,  Jr.,  in  such  behalf  ;  this 
sum  has  been  disallowed,  also,  by  the  Court,  as  of  course 
there  could  be  no  such  thing  as  a  retainer  to  an  ap- 
pointed attorney  at  any  time,  much  less  at  a  point  nine 
months  after  he  was  intrusted  by  the  Court  with  the  ap- 
pointment ;  and  there  was  no  authority  or  order  for  its 
payment  in  any  other  function.  Clearly  there  is  a  mis- 
conception of  duty  here,  either  on  the  part  of  the  counsel 
or  the  Court,  for  to  the  Court  it  seems  that  if  the  counsel 
had  not  been  affected  by  the  prospect  of  employment  in 
the  litigation  outside  the  probate  department,  he  would 
have  been  disposed  to  demand  a  more  careful  compli- 
ance with  the  law  by  the  executrix ;  but  his  feelings 
towards  her  were  softened  by  the  fact  that  she  was,  in  a 
measure,  the  source  of  his  appointment,  and  the  further 
fact  that  he  had  reason  to  believe  that  he  was  retained 
by  her  managing  son,  W.  P.  Fuller,  Jr.,  in  litigation  in 
another  Court  or  department ;  and  his  application  for  so 
large  a  sum,  by  way  of  compensation,  seems  to  me  to  be 
based  upon  services  rendered  in  that  regard.  The  purely 
probate  services  cannot  be  appraised  by  me  at  any  such 
figure.  It  is  suggested  that  larger  fees  have  been  granted 
in  other  estates  ;  but  counsel  could  not  find  a  case  in 
which  an  attorney  occupying  the  relation  of  Mr.  Lyons 
to  this  estate  received  so  colossal  a  grant ;  although,  in 
a  manner  more  ingenious  than  ingenuous,  instances  were 
cited  where  principal  attorneys  received  apparently 
large  fees  ;  but  the  allowances  to  appointed  attorneys 
were  not  and  could  not  have  been  brought  forward,  al- 
though  such  attorneys  have  been  well  paid  ;  but  the  dif- 
ference between  the  situation  of  an  attorney  employed  for 
the  estate  and  charged  with  the  major  or  entire  respon- 
sibility of  its  administration,  and  an  appointed  attorney 
answerable  only  to  the  Court  whose  agent  he  is,  is  very 
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great,  and  their  compensation  is  not  to  be  measured 
alike  ;  although  there  may  be  instances  in  which  the  ap- 
pointed attorney  is  more  competent  than  the  attorney 
employed  by  an  administrator  or  executor  (no  such  sug- 
gestion is  made  in  this  estate) ;  but  usually  the  appointed 
attorney  is  regarded  as  an  intruder  and  is  by  no  means 
welcome,  but  accepted  surlily  because  he  is  supposed  to 
be  a  part  and  parcel  of  probate  patronage,  which  the 
Court  desires  to  dispense  at  the  cost  of  an  inheritance, 
and  not  in  the  exercise  of  a  prerogative  which  should  be 
jealously  guarded  and  most  discreetly  exercised. 

The  attorney  for  the  minor  heirs  requests  that  what- 
ever award  the  Court  may  make  to  him  be  charged 
against  the  estate  ;  and  the  executrix,  speaking  through 
her  counsel,  assents  to  this  request ;  but  the  Court  de- 
clines to  charge  the  body  of  the  estate  for  a  service  per- 
formed for  certain  specified  heirs.  It  is  said  that  the 
estate  as  a  whole  was  benefited  by  the  appointment  and 
the  service  rendered  in  pursuance  thereof.  This  is  an 
incident  naturally  flowing  from  the  appointment,  and 
should  not  serve  as  an  excuse  for  an  appropriation  larger 
than  would  be  deemed  reasonable  or  proportional  to  the 
interest  specifically  represented.  Mr.  Lyons  was  not 
and  could  not  have  been  appointed  to  represent  the 
estate.  The  attorney  for  the  executrix  was  employed 
and  is  allowed  compensation  to  manage  the  legal 
affairs  of  the  estate.  He  is  accountable  for  the 
proper  performance  of  his  duties  as  such  attorney. 
He  prepares  all  the  papers,  appears  as  the  principal 
representative  in  the  Court,  is  looked  to  by  the  Court 
as  responsible  for  the  conduct  of  the  legal  affairs, 
while  the  appointed  attorney  is  an  auxiliary  of  the  Court, 
and  his  service  is,  in  a  sense,  subordinate.  He  acts  as  a 
scrutineer  of  the  affairs  of  administration,  a  challenger 
and  critic  of  the  management  of  the  estate,  and  is  expected 
to  advise  the  Court,  from  time  to  time,  as  to  any  default 
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or  dereliction  on  the  part  of  the  administrator  or  execu- 
tor. In  this  way  his  relation  is  suhsidiary,  and  he  can 
hardly  hope  to  hold  himself  out  as  entitled  to  an  amount 
of  allowance  equal  to  the  principal  attorney,  let  alone,  as 
in  this  case,  to  double  that  sum.  Mr.  Lyons,  appointed 
attorney,  asks  for  $15,000  ;  Mr.  Booth,  attorney  employed 
for  estate  and  executrix,  is  content  with  one-half  that 
amount — $7,500.  Mr.  Booth  considers  that  Mr.  Lyons 
should  receive  no  more  than  $3,000  ;  Mr.  John  Flournoy, 
representing  by  employment  an  adult  absent  heir,  thinks 
$1,800  a  good  figure.  Mr.  Flournoy's  estimate  is  too  low 
and,  perhaps,  made  without  an  adequate  knowledge  of 
the  labors  of  Mr.  Lyons.  Mr.  Booth's  figures  are  fairer 
and  based  upon  more  accurate  acquaintance  with  the 
character  and  value  of  the  attorney's  work  ;  but  still  he 
is  under  the  mark.  The  Court  invited  the  opinion  of 
these  gentlemen  because  they  were  engaged  in  the  estate, 
and,  inasmuch  as  they  objected  to  the  allowance  asked, 
it  was  their  right  and  duty  to  speak  out.  It  has  been 
intimated  that,  if  the  practice  of  this  department  were 
not  opposed  to  it,  attorneys  might  be  called  in  to  prove 
up  the  reasonableness  of  the  appointed  attorney's  appli- 
cation. No  doubt.  Nothing  could  better  exemplify  the 
inutility  of  such  testimony  than  the  ease  with  which 
professional  gentlemen  can  be  found  to  support  such 
claims  by  expert  evidence.  This  department  of  the 
Superior  Court  has  steadily  set  its  face  against  such  tes- 
timony for,  at  least,  two  reasons  :  first,  that  it  affords  no 
real  assistance  to  the  Court's  judgment  in  the  premises, 
and,  while  honestly  given,  is  nearly  always  addressed  to 
the  Court  in  a  spirit  of  complaisance  to  gratify  the  counsel 
who  present  it ;  and,  secondly,  because  it  seems  to  me  to 
lower  the  standard  of  the  Bar  to  be  so  ready  to  engage  in 
sizing  up  the  claims  of  their  brethren,  substituting  their 
own  judgment  upon  hypotheses  for  that  of  the  Court  of 
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award  upon  facts  which  are,  or  ought  to  be,  within  its 
actual  knowledge. 

In  answer  to  the  Court's  intimation  that  the  amount 
of  this  application  equaled  the  salary  of  a  Judge  of  the 
Superior  Court  for  three  years  and  nine  months,  the 
usual  response  was  made  as  to  an  underpaid  judiciary. 
I  question  if  there  be  any  validity  in  this  stock  argu- 
ment. It  is  curious  to  observe,  however,  that  there  are 
so  many  lawyers  who  seek  and  sometimes  receive  fabu- 
lous fees  and  yet  are  willing  to  surrender  a  lucrative 
practice  for  a  slender  salaried  situation  on  the  Bench. 

But  this  is  aside.  The  question  here  is  :  What  is  this 
appointed  attorney  applicant  entitled  to  for  services 
rendered  in  this  administration  ?  The  great  item  he  lays 
stress  upon  is  the  matter  of  the  proceedings  upon  the 
confirmation  of  the  sale  of  the  interest  in  the  partner- 
ship to  Mr.  W.  P.  Fuller,  Jr.,  March  11  and  12,  1891 
(ante,  p.  129),  and  to  which  the  greater  part  of  his  state- 
ment of  services  is  argumentatively  devoted  ;  but  the 
accident  which  made  him  the  central  figure  in  the  pro- 
bate forum  upon  that  occasion  is  not  to  be  esteemed  as 
of  so  costly  a  consideration  as  would  appear  from  his 
recital  ;  for  it  seems  from  the  record  that  the  Court 
would  have  proceeded  whether  there  was  any  attorney 
or  not ;  indeed,  it  could  not  dutifully  have  paltered  with 
the  crisis,  if  it  desired  to  do  so  ;  and  so  the  Court  re- 
peatedly said  in  the  course  of  the  discussion  forced  upon 
it. 

Mr.  Lyons  has  filed  a  supplemental  statement  of  ser- 
vices rendered  subsequent  to  the  filing  of  the  amended 
account  of  the  executrix,  and  it  betokens  exquisite  care 
and  arduous  labor,  but  I  do  not  understand  that  he 
claims  additional  compensation  therefor — in  fact,  I  be- 
lieve he  expressly  disclaimed  any  extra  allowance  for 
this  work  of  supererogation. 

Looking  over  the  whole  ground  with  an  anxious  desire 
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to  mete  out  justice  to  an  attorney  of  approved  ability 
and  more  than  common  industry,  as  well  as  peculiar 
proficiency  in  probate  practice,  I  find  it  impossible  to 
come  to  an  agreement  with  him  as  to  the  measure  of  his 
compensation  in  this  case.  In  the  circumstances  he 
could  not  have  earned  that  amount.  And  that  is  the 
test :     What  did  he  earn  t 

"  The  attorney  may  receive  a  fee,  to  be  fixed  by  the 
Court,  for  his  services,'*  to  be  charged  to  the  party  repre- 
sented by  the  attorney.     Section  1718,  C.  C.  P. 

The  fees  paid  by  the  junior  W.  P.  Fuller  to  outside 
attorneys,  without  authority,  and  for  services  other  and 
different,  and  upon  a  contingent  basis,  and  totally  dis- 
allowed by  this  Court,  afford  no  criterion  for  the  charge 
made  or  allowance  asked  by  the  appointed  attorney. 

In  the  judgment  of  this  Court,  an  adequate  allowance 
to  him  would  be  in  the  sum  of  $4,750,  and  that  amount 
is  allowed  and  awarded  in  satisfaction  of  his  services. 
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Estate  of  ANNA  E.  LUESMANN,  Deceased. 

(No.  12,770.    Decided  October  10,  1892.) 

Application  for  Letters  of  Administration. 


Pregumption  of  Death  Within  Seven  Years — W?ien  it  may  be 
Indulged  in  by  Court — Disappearance  of  a  Person — Circum- 
stances  of 


I.  Death  maj  be  presumed  within  a  period  leas  than  seven  years  from 
the  time  of  the  last  tidings  or  trace  of  the  absentee,  when  the  cir- 
cnmstances  and  conditions  of  the  absent  one  leave  no  other  prob- 
able conclusion. 


Ou  September  21, 1892,  H.  H.  Luesmann,  the  husband 
of  Anna  E.  Luesmann,  filed  a  petition  for  letters  of 
administration  upon  her  estate,  wherein  he  averred  that 
she  died  in  San  Francisco  on  or  about  June  24,  1890. 

F.  T.  Duhring,  Esq.,  for  petitioner. 

CoFFKY,  J. — The  testimony  of  the  husband,  the 
daughter,  and  of  intimate  friends  of  the  family,  estab- 
lished the  facts  : 

Anna  Elizabeth  Luesmann,  the  wife  of  H.  H.  Lues- 
mann,  disappeared  from  her  home,  in  this  city  and 
county,  on  the  morning  of  June  24, 1890,  and  no  trace  of 
her  has  since  been  discovered,  though  every  effort  has 
been  made  to  find  her.  A  reward  was  offered  through 
the  newspapers  for  information  that  would  lead  to  her 
discovery,  and  the  police  were  notified  and  instituted  a 
search,  but  without  results  ;  and  great  newspaper  noto- 
riety attended  the  disappearance  of  the  lady. 

Mrs.  Luesmann  was  a  woman  of  good  habits  and 
excellent  character,  and  her  married  life  was  very  happy. 
She  had  the  full  confidence  of  her  friends,  and  the  en- 
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tire  affection  of  her  husband  and  little  daughter,  and 
she  had  no  cause  for  discontent  with  her  condition 
which  would  have  induced  her  to  break  the  domestic 
and  social  ties  with  which  she  was  so  pleasantly  bound 
to  life. 

There  seemed  to  be  but  one  cloud  on  her  horizon, 
and  that  was  the  fact  of  the  severe  illness  of  her  little 
daughter,  Amalie,  to  whom  she  was  entirely  devoted, 
which  illness  has  extended  over  a  period  of  almost  four 
months,  and  during  which  time  she  (the  child)  was  often 
at  the  point  of  death.  So  slow  was  her  recovery  that  the 
mother,  wearied  and  worn  in  body  and  mind  with  the 
long  watching  over  the  bed  of  her  loved  one,  despaired 
of  her  life,  and  her  sorrow  sat  so  heavily  upon  her  that 
she  gave  up  hope  and  said  the  child  would  die,  and  if 
the  child  died  she  had  no  desire  to  survive.  This  was 
her  oft  expressed  and  repeated  assertion  to  her  neighbors 
and  friends.  It  was  when  this  belief  was  most  settled  in 
her  mind  that  she  left  her  home  for  ever,  and,  as  her 
family  and  friends  verily  believe,  sought  to  precede  her 
beloved  child  to  the  land  of  the  future  by  drowning  her- 
self in  the  waters  of  the  bay. 

At  the  time  of  her  departure  she  was  not  dressed  to 
travel,  wearing  an  ordinary  morning  dress  and  slippers. 
Neither  did  she  have  her  purse,  the  same,  containing 
thirty  dollars,  being  found  in  the  house  afterwards,  as 
were  also  her  bank  books,  while  the  funds  which  they 
represent  have  never  been  called  for.  No  tidings  of  any 
kind  have  been  received  from  her,  and  not  the  faintest 
trace  of  her  has  been  discovered. 

These  facts  being  proved,  counsel  contends  that  they' 
are  sufHcient  to  entitle  petitioner  to  letters  of  administra- 
tion upon  the  estate  of  decedent. 

As  to  the  sufficiency  of  the  evidence  : 

^'  The  general  belief  of  a  family,  that  a  missing  mem- 
ber is  dead,  is  admissible  in  evidence,  as  in  many  cases  it 
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is  not  only  the  best  but  the  only  evidence  which  can  be 
produced  of  his  death."     Jackson  v.  Etz,  5  Cow.,  319. 

Doe  V.  GHffin,  15  East,  393  ;  1  Greenl.,  Ev.  (2nd 
Ed.),  paragraphs  201,  574. 

^'  When  one  who  is  studious  in  habits,  attentive  to  busi- 
ness, with  a  fixed  and  permanent  residence  and  pleasant 
domestic  relations,  suddenly  disappears,  these  facts  may 
warrant  a  jury  in  finding  the  death  at  the  time." 

Hancock  v.  Am.  Life  Ins.  Co.,  62  Mo.,  26. 

"Death  within  a  very  recent  time  may  be  inferred 
from  the  circumstances  of  absence  or  disappearance. 
The  presumption  rests  on  the  fact  that  it  is  strange  that 
a  man  should  absent  himself  without  communicating 
with  his  friends.  It  is  aided  by  whatever,  in  his  situa- 
tion, makes  it  more  strange  and  impaired  by  whatever  is 
easily  credible." 

Rice  on  Ev.,  Vol.  II,  1223. 

"  A  jury  may  find  the  fact  of  the  death  of  a  party, 
from  the  lapse  of  a  much  shorter  period  than  seven  years 
unheard  from,  when  the  circumstances  of  the  case  raise 
the  presumption  of  death.  The  age,  state  of  health  and 
habij;s  of  the  absent  party,  and  many  other  circum- 
stances, may  be  shown  to  aid  or  rebut  the  presumption 
of  the  continuance  of  life." 

Johnson  v.  Johnson,  114  111.,  611. 

"  There  is  no  doctrine  which  in  civil  cases  requires 
death  to  be  proved  by  any  more  conclusive  or  peculiar 
evidence  than  any  other  fact  material  to  recovery  in  an 
action.  If  the  testimony  satisfies  the  Court  or  jury  pass- 
ing on  the  facts,  and  is  reasonably  sufficient  and  compels 
belief,  the  conclusion  is  certainly  lawful." 

John  Hancock  Mut.   Life   Ins.   Co.  v.  Moore,  34 
Mich.,  42. 
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Tisdale  v.  Connecticut  Mutual  Life  Insurance  Co.,  26 
Iowa,  170,  was  an  action  on  a  policy  of  insurance  upon 
the  life  of  Edgar  Tisdale,  husband  of  plaintiff. 

There  was  evidence  at  the  trial  tending  to  prove  that 
the  party  upon  whose  life  the  policy  was  issued  was  a 
young  man  of  exemplary  habits,  excellent  character,  of 
fair  business  prospects,  respectably  connected,  and  of  the 
most  happy  domestic  relations.  He  had  the  fullest  con- 
fidence of  his  friends  and  the  entire  affection  of  his  wife, 
and  was  living  in  apparent  happiness,  with  no  cause  of 
discontent  with  his  condition,  which  would  have  influ- 
enced him  to  break  the  domestic  and  social  ties  with 
which  he  was  so  pleasantly  bound  to  life.  Visiting 
Chicago,  September  25,  1866,  upon  business,  he  was  last 
seen  by  an  acquaintance  on  the  corner  of  Lake  and  Clark 
streets,  in  that  city,  about  3  o'clock  p.  m.  of  that  day. 
No  trace  of  him  was  afterwards  discovered,  though  his 
friends  made  every  effort  to  find  him  and  ascertain  the 
cause  of  his  mysterious  disappearance.  A  large  reward 
was  offered  through  the  newspapers  for  information  that 
would  lead  to  his  discovery,  either  dead  or  in  life.  The 
detective  police  were  employed  to  search  for  him  without 
results.  No  tidings  have  been  received  of  him,  and  not 
the  faintest  trace  of  the  cause  or  manner  of  his  disap- 
pearance has  been  discovered.  He  gave  no  intimation 
to  any  one  of  an  intention  to  absent  himself ;  and  the 
latest  declaration  of  intentions  was  to  the  effect  that  he 
expected  to  leave  Chicago,  the  day  of  his  disappearance, 
to  join  his  wife  at  Dubuque.  He  owed  no  debts  amount- 
ing to  any  considerable  sum,  and  had  made  payment 
of  some  small  ones  about  the  day  of  his  disappearance. 
His  valise,  containing  clothing  and  other  articles  com- 
monly carried  by  travelers,  was  found  at  his  hotel.  His 
bill  there  was  unpaid.  Letters  of  administration,  issued 
upon  his  estate  December  18,  1866,  were  admitted  in 
evidence. 
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In  his  opinioQ  Beck^  Judge,  spoke  as  follows : 
''The  questions  for  determination  in  this  case  relate 
to  the  correctness  of  the  instructions  given  by  the  Court 
to  the  jury.  The  first  instruction  announces  the  rule 
that  the  death  of  an  absent  person  cannot  be  presumed 
except  upon  evidence  of  facts  showing  his  exposure  to 
danger,  which  probably  resulted  in  death,  before  the  ex- 
piration of  seven  years  from  the  date  of  the  last  intelli- 
gence from  him ;  and  that  evidence  of  long  absence  with- 
out communicating  with  his  friends,  of  character  and 
habits  making  the  abandonment  of  home  and  family 
improbable,  and  of  want  of  all  motive  or  cause  for  such 
abandonment  which  can  be  supposed  to  influence  men 
to  such  acts,  is  not  sufficient  to  raise  a  presumption  of 
death.  The  instruction  is  not  in  accordance  with  the 
true  rule  of  evidence,  and  is  erroneous.  The  error  is  evi- 
dently the  result  of  an  improper  construction  of  the 
familiar  rule  of  evidence  that,  when  a  person  has  not 
been  heard  of  for  many  years,  the  presumption  of  dura- 
tion of  life  ceases  at  the  end  of  seven  years  (2  Starkie  Ev., 
361),  and  an  attempt  to  apply  it  to  the  facts  in  this  case. 
The  rule  by  no  means  limits  the  presumption  of  death 
to  an  absence  of  the  person  whose  existence  in  life  is  in 
question  without  tidings  from  him  for  the  space  of  seven 
years,  nor  does  the  modification  of  the  rule  laid  down  in 
the  cases  cited  by  counsel,  that  such  absence  for  a  shorter 
period,  if  the  person  is  shown  to  have  been  in  peril,  will 
raise  a  presumption  of  death,  exclude  evidence  of  other 
facts  and  circumstances  which  tend  to  establish  the 
probability  of  death." 

It  will  be  observed  that  the  opinions  quoted  from 
above  all  go  to  show  that  death  may  be  presumed  within 
a  period  less  than  seven  years  from  the  time  of  the  last 
tidings  or  trace  of  the  absentee,  when  the  circumstances 
and  conditions  of  the  absent  one  leave  no  other  probable 
conclusion.     Reference  is  omitted  to  the  more  frequent 
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cases  where  the  absentees  were  aboard  of  ships  which 
were  never  heard  from  after  leaving  port. 

The  fact  is  important  to  note  that  in  the  Tiddale  case 
letters  of  administration  were  granted  in  less  than  three 
months  after  the  disappearance  of  Tisdale,  while  in  the 
application  at  bar  more  than  two  and  a  quarter  years 
have  elapsed  since  the  decedent  was  last  seen.  Particular 
attention  is  directed  to  this  Tisdale  case  because  of  the 
many  points  of  resemblance  to  the  one  at  bar,  and  for 
that  reason  it  has  been  more  fully  quoted  than  any  other. 

It  is  true  that  these  opinions  were  given  by  tribunals 
other  than  those  of  California,  but  we  have  been  unable 
to  find  any  similar  California  case.  There  is  only  one 
case  where  the  circumstances  were  similar  to  the  one  at 
bar  where  the  opinion  ran  contrary  to  those  quoted 
above,  and  that  was  the  Succession  of  Vogel,  16  La.  An., 
139  ;  but  after  careful  examination  it  is  thought  that  the 
features  of  that  case,  as  well  as  the  law  of  Louisiana,  are 
distinguishable  from  the  case  at  bar. 

Upon  the  evidence,  and  for  the  reasons  hereinabove  set 
forth,  it  is  concluded  that  the  petitioner  is  entitled  to 
letters  of  administration. 
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Estate  of  THOMAS  CRANE,  Deceased. 

[No.  11,874.    Decided  September  8,  1892.  J 

Application  for  Distribution. 


Will — Bequest  to  Belaiive  who  Dies  before  Testator  —  Does 
not  Lapse — Goes  to  Lineal  Descendants  of  Legatee  by  Right  of 
Representation — Bequests  to  "  Heirs  "  of  Relative  of  Testator — 
W?io  Take  Under ^  and  How. 


1.  Where  a  testator  bequeathed  one-half  of  the  residue  of  his  estate  to 
a  sister,  who  died  after  the  execution  of  the  will  and  before  the  tes- 
tator, leaving  a  daughter  and  three  sons,  and  these  three  sons  also 
died  prior  to  the  testator,  one  of  them  leaving  a  widow  and  two 
sons,  and  another  a  widow  ;  Held:  that  the  will  takes  effect  at  the 
time  of  the  testator's  death,  and  that  under  Sections  1543  and  1310 
of  the  Civil  Code  the  bequest  to  the  testator's  sister  did  not  lapse, 
but  goes  to  her  lineal  descendants  bj  right  of  representation; 
namely,  one-fourth  of  the  residue  to  her  surviving  daughter  and 
one-eighth  thereof  to  each  of  the  two  sons  of  her  deceased  son,  and 
that  the  widows  of  her  deceased  sons,  not  being  lineal  descendants, 
are  not  entitled  to  share  in  the  bequest. 

2.  Where  a  testator  bequeathed  one-half  of  the  residue  of  his  estate  to 
the  "heirs'*  of  a  deceased  sister,  who  left  her  surviving  a  son  and 
six  children  of  a  deceased  daughter ;  Held:  that  under  Section  1334 
of  the  Civil  Code  these  heirs  take  by  right  of  representation  and 
not  per  capita;  namely,  one-fourth  of  the  residue  to  the  son,  and 
one  twenty-fourth  thereof  to  each  of  the  six  children  of  the  deceased 
daughter  of  testator's  deceased  sister. 


Messrs.  Elliott  J,   Moore  and    Edward    C.   Harrison, 
for  Joseph  H.  Moore  and  Maurice  C.  Blake,  executors. 
Selden  S,  Wright,  Esq.,  for  residuary  legatees. 

CoFPEY,  J. — Thomas  Crane  died  in  the  City  and  County 
of  San  Francisco  on  the  13th  day  of  January,  1892. 

He  was  never  married.  His  nearest  relatives  at  the 
time  of  his  death  were  the  descendants  of  two  deceased 
sisters,  Mrs.  Clarace  Partridge  and  Mrs.  Arelisle  Seaman. 
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On  the  30th  day  of  July,  1885,  he  made  his  last  will 
and  testament.  It  bears  that  date.  The  will  was  duly 
admitted  to  probate  in  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  on  the  29th  day  of  January, 
1892. 

After  making  some  pecuniary  legacies,  amounting  in 
the  aggregate  to  about  fifteen  thousand  dollars,  he  dis- 
poses of  the  residue  of  his  estate  as  per  the  following 
clause,  being  the  5th  clause  of  the  will. 

"  Fifth, — I  give  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate,  of  whatever  kind  or  nature,  to 
my  sister,  Clarace  Partridge,  now  residing  in  the  City  of 
St.  Louis,  in  the  State  of  Missouri,  and  to  the  heirs  of 
my  late  sister,  Arelisle  Seaman,  lately  of  Grand  Rapids 
in  the  State  of  Michigan,  to  be  divided,  the  one-half  to 
my  said  sister,  and  the  one-half  to  the  said  heirs  ;  it  is 
intended  that  all  the  above  special  bequests  shall  be  first 
paid  regardless  of  this  residuary  clause,  and  that  after 
such  payments  that  the  residue  be  divided  as  in  this  last 
above  named  clause  provided,  regardless  of  said  special 
bequests." 

The  construction  to  be  given  to  this  clause  will  fix  the 
rights  of  the  residuary  distributees  under  the  will.  The 
residuum  of  the  estate  is  divided  into  two  equal  parts. 
One  of  these  parts  is  left  to  Mrs.  Clarace  Partridge,  a 
sister,  who  was  living  at  the  date  of  the  will,  and  who 
died  prior  to  the  testator,  and  the  other  part  to  the  heirs 
of  Mrs.  Arelisle  Seaman,  the  sister  who  had  died  prior  to 
the  date  of  the  will. 

1.  As  to  that  half  of  the  residuum  left  to  Mrs.  Clarace 
Partridge.  Mrs.  Partridge  died  before  the  .testator,  on 
the  29th  day  of  August,  1886,  leaving  at  the  time  of  her 
death  four  children.  Of  these  children  of  Mrs.  Partridge, 
there  was  living  at  the  date  of  testator's  death  only  one, 
Mrs.  Clara  Goldner.  One  of  the  sons  of  Mrs.  Partridge, 
Henry  Cotter,  married  and  left  a  widow  and  two  sons,  to 
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wit :  Charles  Cotter  and  Henry  S.  Cotter,  and  died  before 
the  testator  ;  another  son,  John  Cotter,  married  and  left 
a  widow  but  no  child  surviving,  and  died  before  the  tes- 
tator, to  wit :  on  the  22nd  day  of  March,  1890.  The 
other  son,  Edward,  was  never  married  and  died  before 
the  testator,  leaving  no  children. 

Did  the  death  of  Mrs.  Partridge,  occurring,  as  it  did, 
prior  to  the  death  of  the  testator,  cause  the  provision  in 
her  favor  to  lapse  ? 

This  question  is  answered  in  the  negative  by  the  pro- 
visions of  the  Civil  Code  of  California. 

Section  1343,  C.  C. — "  If  a  devisee  or  legatee  dies  dur- 
ing the  lifetime  of  the  testator,  the  testamentary  dis- 
position to  him  fails,  unless  an  intention  appears  to 
substitute  some  other  in  his  place,  except  as  provided  in 
Section  thirteen  hundred  and  ten." 

Section  1310,  C.  C. — "  When  any  estate  is  devised  to 
any  child,  or  other  relation  of  the  testator,  and  the  devisee 
dies  before  the  testator,  leaving  lineal  descendants,  such 
descendants  take  the  estate  so  given  by  the  will  in  the 
same  manner  as  the  devisee  would  have  done  had  he 
survived  the  testator.*' 

The  will  of  the  testator,  Thomas  Crane,  took  effect  at 
and  from  the  time  of  his  death. 

It  is  in  favor  of  the  lineal  descendants  left  by  his 
deceased  sister,  Mrs.  Clarace  Partridge,  living  at  the  time 
of  his  death,  that  the  law  makes  provision  for  and  saves 
the  bequests  from  lapsing.  Without  these  provisions 
the  whole  bequest  of  Mrs.  Partridge  would  have  failed. 
Under  these  provisions  the  rights  of  her  lineal  descend- 
ants alone  are  protected. 

It  follows  that  no  person,  not  a  lineal  descendant  of 
Mrs.  Partridge,  can  claim  any  portion  of  this  half  of  the 
residuum.  This  construction  excludes  the  surviving 
widow  of  John  Cotter,    deceased,  and   upon  the  single 
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ground  that  she  is  not  a  lineal  descendant  of  Mrs.  Clar- 
ace  Partridge.     (Estate  of  Pfuelb,  48  Cal.,  643.) 

It  follows,  then,  that  the  one-half  of  the  residuum 
devised  to  Mrs.  Clarace  Partridge  will  go  to  her  daughter, 
Mrs.  Clara  Goldner,  and  to  Charles  Cotter  and  Henry  S. 
Cotter,  children  of  her  son  Henry  Cotter,  deceased  ;  and 
that  they  take  by  right  of  representation;  that  is,  of  the 
property  bequeathed  to  Mrs.  Partridge  under  this  clause, 
Mrs.Goldner  will  take  one-half  (individually),  and  the 
children  of  Henry  Cotter,  deceased,  will  take  in  equal 
shares  the  other  half. 

2.  As  to  that  half  of  the  residuum  devised  to  the  heirs 
of  Mrs.  Arelisle  Seaman: 

Mrs.  Seaman  died  leaving  one  child,  Wm.  H.  Seaman, 
and  the  decendants  of  one  other  child,  Mrs.  Arelisle  C. 
Young. 

These  children  of  Mrs.  Young  are  all  living  and  are 
Abram  V.  E.  Young,  Ellen  (Nellie)  Young,  Thomas  C. 
Young,  William  H.  Young,  Charles  S.  Young  and  Are- 
lisle M.  Young. 

The  solution  as  to  the  distribution  of  this  portion  of 
the  residuum  depends  upon  the  question  whether  the 
"  heirs ''  of  Mrs.  Arelisle  Seaman  take  by  representation 
or  per  capita ;  that  is,  whether  William  H.  Seaman  takes 
one-quarter  of  the  residuum  and  the  children  of  Mrs. 
Young  take  the  other  one-quarter  between  them,  or 
whether  Mr.  Seaman  and  the  others  (son  and  grand- 
children) take  equally,  all  being  "heirs"  of  Mrs.  Arelisle 
Seaman. 

The  question  is  an  interesting  one,  and  the  numerous 
adjudications  and  nice  distinctions  which  have  been 
drawn  in  the  adjudicated  cases  are  many.  I  have  ex- 
tracted somewhat  copiously  but  by  no  means  exhaustively 
from  many  of  the  most  recent  decisions,  as  well  as  the 
most  modern  text  writers,  and  have  appended  such 
extracts,  as  interesting  reading  matter,  to  this  opinion. 
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The  scarcity  of  decisions  in  our  own  Supreme  Court  is 
to  be  regretted,  but  has  resulted  perhaps  from  the  very 
plain  provisions  of  the  code  of  California,  hereinafter 
quoted.     (Sections  1334-35,  C.  C.) 

The  Statute  of  Descent  (called  Succession)  in  our  Civil 
Code  will  be  found  also  to  have  an  important  bearing  in 
the  determination.  It  will  be  noticed  that  under  our  laws 
of  descent  the  distribution  invariably  takes  place  by  repre- 
sentation and  not  per  capita  in  every  instance  except  in 
the  two  classes  of  cases  mentioned,  with  others,  in  Sub- 
divisions  1,  6  and  7,  in  Section  1386— in  both  of  which 
classes  alluded  to  the  parties  stand  in  the  same  degree 
of  relationship. 

Sections  of  the  code  bearing  on  the  matter,  and  as 
showing  to  whom  the  property  of  a  party  dying  intes- 
tate goes,  are: 

Civil  Code  Cal.,  Section  1386,  Subdivision  1— "If  the 
decedent  leave  a  surviving  husband  or  wife,  and  only 
one  child,  or  the  lawful  issue  of  one  child,  in  equal  shares 
to  the  surviving  husband  or  wife  and  child  or  issue  of 
such  child.  If  the  decedent  leave  a  surviving  husband 
or  wife,  and  more  than  one  child  living,  or  one  child 
living,  and  the  lawful  issue  of  one  or  more  deceased 
children,  one-third  to  the  surviving  husband  or  wife, 
and  the  remainder  in  equal  shares  to  his  children  and 
to  the  lawful  issue  of  any  deceased  child  by  right  of  rep- 
resentation ;  but  if  there  be  no  child  of  the  decedent 
living  at  his  death,  the  remainder  goes  to  all  of  his  lineal 
descendants;  and  if  all  of  the  descendants  are  in  the  same 
degree  of  kindred  to  the  decedent  they  share  equally, 
otherwise  they  take  according  to  the  right  of  representa- 
tion. If  the  decedent  leave  no  surviving  husband  or 
wife,  but  leave  issue,  the  whole  estate  goes  to  such  issue  ; 
and  if  such  issue  consists  of  more  than  one  child  living, 
or  one  child  living,  and  the  lawful  issue  of  one  or  more 
deceased  children,  then  the  estate  goes  in  equal  shares  to 
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the  children  living,  or  to  the  child  living,  and  the  issue  of 
the  deceased  child  or  children  by  right  of  representation/' 

Section  1386,  Subdivision  7 — "  If  the  decedent  leave 
several  children,  or  one  child,  and  the  issue  of  one  or 
more  children,  and  any  such  surviving  child  dies  under 
age,  and  not  having  been  married,  all  the  estate  that 
came  to  the  deceased  child  by  inheritance  from  such 
decedent  descends  in  equal  shares  to  the  other  children 
of  the  same  parent,  and  to  the  issue  of  any  such  other 
children  who  are  dead,  by  right  of  representation/' 

Section  1386,  Subdivision  8 — "  If,  at  the  death  of  such 
child,  who  dies  under  age,  not  having  been  married,  all 
the  other  children  of  his  parents  are  also  dead,  and  any 
of  them  have  left  issue,  the  estate  that  came  to  such  child 
by  inheritance  from  his  parent  descends  to  the  issue  of 
all  other  children  of  the  same  parent ;  and  if  all  the 
issue  are  in  the  same  degree  of  kindred  to  the  child,  they 
share  the  estate  equally,  otherwise  they  take  according 
to  the  right  of  representation." 

Section  1334,  C.  C. — "  A  testamentary  disposition   to 

*  heirs,'  '  relations,'  '  nearest  relations,'  '  representatives,' 
'legal  representatives,'  or  *  personal  representatives,'  or 

*  family,'  '  issue,'  *  descendants,'  *  nearest '  or  *  next  of 
kin,'  of  any  person,  without  other  words  of  qualification, 
and  when  the  terms  are  used  as  words  of  donation,  and 
not  of  limitation,  vests  the  property  in  those  who  would 
be  entitled  to  succeed  to  the  property  of  such  person, 
according  to  the  provisions  of  the  Title  on  Succession  in 
this  code." 

Section  1335,  C.  C. — "  The  terms  mentioned  in  the  last 
section  are  used  as  words  of  donation,  and  not  of  limita- 
tion, when  the  property  is  given  to  the  person  so  des- 
ignated directly,  and  not  as  a  qualification  of  an  estate 
given  to  the  ancestor  of  such  person." 

In  the  case  under  consideration  Wm.  H.  Seaman  is 
the  only  child  of  Mrs.  Seaman,  whose  "heirs"  are  to 
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receive  this  one-half  of  the  reeiduum.  The  others  are 
grandchildren  and  the  parties  stand  of  course  in  different 
degrees  ;  and  as  the  word  "heirs"  has  received  a  legisla- 
tive interpretation  and  signification  under  Section  1334, 
C.  C,  above  quoted,  it  follows  that  the  division  must  be 
made  by  representation  and  not  per  capita,  according  to 
the  provisions  of  the  Title  on  Succession  in  this  code. 

In  other  words,  the  devise  being  to  the  "heirs"  of 
Mrs.  Arelisle  Seaman,  deceased,  they  take  in  the  same 
proportion  as  if  they  had  inherited  the  estate  from  her. 
If  they  were  all  grandchildren  they  would  take  equally 
— per  capita  ;  as  they  are  not,  they  take  by  representation. 

The  children  of  Mrs.  Young  take  through  her,  and  in 
equal  parts  among  themselves,  the  one-quarter  of  the 
residuum,  and  Wm.  H.  Seaman  takes  the  other  one- 
quarter. 

The  weight  of  authority  is  certainly  in  favor  of  the 
same  conclusion.  (See  the  numerous  cases  quoted  from 
and  cited  to  that  effect,  appended  hereto.) 

But  under  Section  1334,  C.  C,  the  matter  is  put  to 
rest,  not  only  as  to  this  word  "  heirs,"  but  the  same  rule 
is  established  when  any  of  the  other  words  designated  in 
the  statute  are  used  in  a  will. 

If  the  above  views  are  sound,  then,  after  payment  of 
debts,  expenses  of  administration  and  the  money  legacies, 
the  remainder  of  the  estate  will  be  distributed  as  follows: 

To  Clara  Goldner,  one-fourth;  to  Charles  Cotter  and 
Henry  S.  Cotter,  one-eighth  each  ;  to  Wm.  H.  Seaman, 
one-fourth;  to  Abram  V.  E.  Young,  Ellen  (Nellie)  Young, 
Thomas  C.  Young,  William  H.  Young,  Charles  S.  Young 
and  Arelisle  M.  Young,  one  twenty-fourth  each. 
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Appendix. 

Fraser,  Guardian,  v.  Dillon  and  others  (3  South- 
eastern Reporter,  695  ;  78  Ga.,  474). 

Provisions  in  the  will  of  a  testator  were  that  "  I  give 
and  bequeath  to  Rachel  Dillon,  in  addition  to  what  she 
now  had  given  to  her  during  her  natural  life,  lots  *  *  * 
during  her  natural  life  ;  and,  after  her  death,  lots  *  *  * 
to  Sarah  Mousseau,  and  the  children  of  Lenora  Pellertier 
(now  deceased),  her  two  children;" — and,  further :  "I 
also  give  and  bequeath  to  Sarah  Mousseau,  and  the  chil- 
dren of  Lenora  Pellertier,  and  James,  Benjamin  and 
David,  children  of  Rachel,  all  the  lands,"  etc.  It 
appeared  that  Rachel  was  the  wife  of  testator,  and  Sarah 
Mousseau,  James,  Benjamin,  and  David  and  Lenora 
Pellertier,  were  his  children. 

Held,  that  it  was  intended  to  distribute  the  property  Iby 
giving  to  the  children  of  Lenora  the  share  which  the 
other  children  of  testator  named  in  the  will  would  take 
under  the  devise  ;  that  is,  they  were  to  take  per  stirpes 
and  not  per  capita,  of  the  property  designated 

Again,  it  is  laid  down  as  a  cardinal  rule  of  construc- 
tion that,  in  the  absence  of  anything  in  the  will  to  the 
contrary,  the  presumption  is  that  the  ancestor  intended 
that  his  property  should  go  where  the  law  carries  it; 
which  is  supposed  to  be  the  channel  of  natural  descent. 
To  interrupt  or  disturb  this  descent,  or  direct  it  in  a  dif- 
ferent course,  should  require  plain  words  to  that  effect. 
See  Wright  v.  Hicks,  12  Ga.,  163. 

And  this  rule  is  laid  down  in  the  case  of  Ferrer  v. 
Pyne,  81  N.  Y.,  281  ;  Lyons  v.  Acker,  33  Conn.,  222  ; 
Brenneman's  Appeal,  46  Pa.  St.,  115. 

(70  Mich.,  179.     Eyer  et  al.  v.  BecL) 
38  Northwestern  Reporter,  20. 
Under   a   clause  in  a   will   providing   that  testator's 
estate  "be  equally  divided  among  his  heirs,  to  wit:  J. 
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B.,  the  children  of  C.  B.,  Jr.,  etc.,"  naming  his  other 
children,  the  testator's  grandchildren  take  per  stirpeB 
the  share  of  their  deceased  parent,  as  if  he  had  been  also 
designated  as  a  legatee,  and  not  per  capita. 

In  spite  of  the  learning  of  some  of  the  outside  decisions 
to  the  contrary,  we  think  there  is  significance  in  group- 
ing without  naming  them.  But,  aside  from  this,  we  think 
that  before  the  statutory  policy  is  rejected  some  inten- 
tion to  reject  it  should  appear. 

14  Atlantic  Reporter,  850,  Rhode  Island. 
In  re  Swinebume  et  al, 

A  will  directed  :  '*  All  the  rest  of  my  estate  I  give  and 
bequeath  to  R.,  *  *  *  the  legal  heirs  of  B.,  and  of  T., 
M.  S.,  M.  C,  E.,  and  C,  and  S.,  share  and  share  alike,  to 
them,  their  heirs  and  assigns,  forever.  Should  either  of 
my  above  named  children  die,  leaving  no  legal  heirs 
born  of  their  own  body,  then  I  give  their  shares,  after 
their  death,  to  my  then  living  heirs."  B.  died  before 
the  testator's  death. 

Held,  that  the  words  "of  T."  were  used,  by  clerical 
mistake,  instead  of  **  to  T.,"  the  subsequent  clause  clearly 
importing  that  T.  was  not  excepted  from  the  provisions 
of  the  will. 

The  intention  of  the  testator  to  have  the  two  children 
of  his  deceased  son,  B.,  take  per  stirpes  is  manifested  by 
his  use  of  the  words  "  legal  heirs  of  B."  in  designating 
them  ;  and  this  construction,  being  in  harmony  with  the 
entire  structure  of  the  bequest,  should  take  effect,  not- 
withstanding the  use  of  the  expression  "  share  and  share 
alike." 

Cummings'  ExW.  v.  Cummings  et  aZ.,   16  North- 
eastern Reporter,  401  (146  Mass.,  501). 

A  testator  directed  his  executors  "  to  keep  safely  in- 
vested all  the  rest  and  residue  of  my  estate,  after  payment 
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of  the  several  legacies  herein  bequeathed,  and  of  my  just 
debts  and  funeral  charges,  and  to  pay  the  income  thereof 
to  my  dear  wife  during  her  life,  and  at  her  decease  to 
divide  the  principal  thereof  equally  between  my  blood 
relatives  of  the  degree  which  the  law  permits." 

Held,  that  the  estate  of  the  residuary  legatees  vested  in 
those  who  were  the  testator's  heirs  at  the  time  of  his 
death,  and  that  the  distribution  should  be  made  per 
stirpes  and  not  per  capita. 

Viewing  the  whole  expression  most  favorably  to  those 
who  seek  a  distribution  per  capita,  it  was  merely  equiva- 
lent to  "  equally  among  my  heirs,"  and,  where  that  is  the 
language,  the  division  is  according  to  the  statute  of  dis- 
tribution. "A  devise  to  heirs  indicates  not  only  the 
persons  who  take,  but  also  the  manner  and  proportion  in 
which  they  take.  Rand  v.  Sanger,  115  Mass.,  124  ;  see 
also  Balcom  v.  Haynes,  14  Allen,  204  ;  Holbrook  v.  Har- 
rington,  16  Gray,  102  ;  Hall  v.  Hall,  140  Mass.,  267  ;  2  N. 
E.  Rep.,  700  ;  Booth  v.  Vicars,  1  Colly  Ch.,  6  ;  Fielden  v. 
Ashworth,  L.  R.,  20  Eq.,  410  ;  In  re  CampbeWs  Trusts, 
33  Ch.  Div.,  98. 

**  There  is  much  in  the  situation  of  the  testator  in  refer- 
ence to  the  number  of  his  heirs  of  different  classes,  and 
the  effect  which  the  opposite  construction  would  have 
upon  the  distribution  of  his  estate  and  in  the  manifesta- 
tion of  his  intention  toward  different  heirs  in  other  parts 
of  his  will,  to  strengthen  this  view.  We  are  therefore  of 
opinion  that  the  distribution  among  the  legatees  under 
this  clause  should  be  made  per  stirpes  and  not  per  capita" 

Henry  et  al.  v.  Thomas  et  al.,  20  Northeastern  Re- 
porter, page  519  (118  Ind.,  23). 

A  testatrix,  by  her  will,  gave  her  husband  $2,000,  and 
then  bequeathed  the  balance  of  her  estate  "to  be  divided 
equally  among  my  brothers  and  my  sisters,  and  the  chil- 
dren of  deceased  brothers  and  sisters,  and  the  brothers 
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and  sisters  of  Perry  J.  Brinegar,  deceased  (husband  of 
testatrix),  and  the  children  of  deceased  brothers  and 
sisters,"  etc. 

Heldy  that  the  distribution  among  the  children  of 
deceased  brothers  and  sisters  mentioned  should  be  made 
per  stirpes  and  not  per  capita. 

"  We  think  the  proper  construction  to  be  given  to  this 
will,  and  the  manifest  intention  of  the  testatrix,  was  to 
give  to  the  children  of  each  deceased  brother  and  sister 
of  herself  and  deceased  husband  the  same  share  that  their 
parent  would  have  taken  if  living  ;  the  child  or  children 
of  one  deceased  brother  or  sister  to  take  the  same  share 
that  one  living  brother  or  sister  should  take.  In  legal 
phraseology,  they  take  per  stirpes  and  not  per  capita.  We 
are  supported  by  the  weight  of  authority  in  this  construc- 
tion. The  case  of  Wood  v.  Robertson^  113  Ind.,  323,  15 
N.  E.  Rep.,  457,  was  a  devise  almost  identical  with  this. 
In  that  case  the  will  made  a  devise  as  follows  :  '  I  give 
and  devise  to  my  beloved  wife  the  farm  on  which  I  now 
reside,  as  well  as  all  my  other  real  estate  of  which  I  may 
die  legally  possessed  ;  also  all  the  personal  property  of 
whatever  description  of  which  I  may  die  the  owner,  to 
have  and  to  hold  during  her  natural  life  ;  and  at  her 
death  it  is  my  will  that  whatever  remains  of  my  estate, 
whether  real  or  personal  property,  in  the  hands  of  my 
wife,  shall  be  equally  divided  among  my  children  then 
living  and  the  descendants  of  such  as  may  be  dead,  share 
and  share  alike — ^taking  into  consideration  all  advance- 
ments which  may  have  been  made  either  by  myself  or 
my  wife.'  The  Court,  in  construing  the  will  in  that 
case,  says  :  'We  deem  it  clear  that  the  intention  of  the 
testator  was  to  give  his  children  and  their  descendants  or 
heirs  the  same  estate  as  the  law  would  give  them  ;  that 
is,  that  the  children  living  should  share  alike,  and  the 
children  or  descendants  of  the  dead  should  take  the 
share  that  would  have  fallen  to  the  father  or  ancestor, 
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had  he  been  living.  To  put  our  conclusion  in  more 
technical  terms,  we  decide  that  the  beneficiaries  of  the 
testator's  bounty  take  per  stirpes  and  not  per  capita.  The 
case  of  Houghton  v.  Kendall,  7  Allen,  72,  and  authorities 
there  cited,  support  this  construction.'  "  (Cites  :) 
Raymond  v.  Hillhouse,  45  Conn.,  467. 

Preston  et  al,  v.  Brant  et  al.,  10  Southwestern  Re- 
porter, p.  78  (96  Mo.,  552). 

Testator  devised  lands  to  his  wife  for  life,  "  and  after 
her  death  unto  the  heirs  of  my  daughter  E.,  and  the 
heirs  of  my  son  H.  (*)  which  said  heirs  shall  take  (  *  * 
*  )  as  purchasers  from  me,  and  not  by  inheritance  of  or 
descent  from  my  said  wife." 

Held,  that  the  heirs  of  E.  and  H.  took  per  stirpes  and 
not  per  capita,  especially  as  in  other  clauses  similar 
devises  were  made  to  E.  for  life,  and  then  to  her  heirs 
and  to  H.  for  life,  and  then  to  his  heirs ;  thereby 
showing  that  the  testator  used  the  terms  "  heirs  of  E." 
and  **  heirs  of  H."  respectively  as  referring  to  a 
class. 

Woodward  v.  James,  22  Northeastern  Reporter,  p.  150. 
Devise  to  **  legal  heirs,  after  death  of  testator's  wife." 
(115  N.  Y.,  346.) 

By  the  term  "legal  heirs"  the  testator  meant  to  desig- 
nate those  of  his  collateral  kindred  to  whom  the  law 
would  have  given  the  property  jn  case  of  intestacy,  and 
the  children  of  deceased  brothers  and  sisters  take  per 
stirpes  and  not  per  capita. 

"  The  conclusion  to  be  reached  on  this  will  is  not  alto- 
gether clear  and  obvious,  but  I  am  inclined  to  agree 
with  the  general  term  that  the  testator  meant  by  the 
phrase  'legal  heirs'  those  who  would  take  in  case  of  in- 
testacy and  in  the  proportions  prescribed  by  the  statute ; 
grounding  such  conclusion,  not  merely  on  the  situation, 
but  also  upon  the  language  of  the  will,  since,  as  was  said 
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in  Ferrer  v.  Payne,  81  N.  Y.,  284,  the  rule  of  per  capita 
division  will  yield  to  a  very  faint  glimpse  of  a  different 
intention.  It  may  be  that  we  should  follow  the  rule 
prevailing  in  many  other  States,  that  a  devise  to  heirs, 
which  compels  a  reference  to  a  statute  to  ascertain  who 
should  take,  makes  the  same  statute  the  guide  to  the 
manner  and  proportion  also.  Richards  v.  Miller,  62  111., 
417  ;  Basaett  v.  Oranger,  100  Mass.,  348  ;  Baskin's  Ap- 
peal, 3  Pa.  St.,  304 ;  Bailey  v.  Bailey,  25  Mich.,  185 ; 
Cook  V.  Catlin,  25  Conn.,  387.  But  for  the  present  pur- 
poses we  hold  that  the  will  discloses  an  intent  that  the 
remainder-men  should  take  as  in  a  case  of  intestacy,  and 
so  per  stirpes." 

Mayer  v.  Hover,  7  Southeastern  Reporter,  562  (81 
Ga.,  308). 

A  will  directed  certain  property  to  be  divided  between 
the  children  of  H.  and  M.  The  latter  filed  a  bill  in 
behalf  of  himself  and  children,  alleging  that  they  were 
entitled  to  a  portion  of  the  property  ;  that  the  executor 
had  refused  to  turn  it  over  ;  and  prayed  partition  and  a 
construction  of  the  will. 

The  executor  admitted  the  facts  alleged. 

"  Wills.     Construction,     Rights  of  Legatees. 

'^  The  children  of  H.  and  M.  take  under  the  will  per 
stirpes  and  not  per  capita. 

''  Nor  do  we  think  that  this  plaintiff  is  entitled  to  re- 
cover through  his  deceased  sister.  In  our  opinion  that 
item  of  the  will,  construed  by  the  Court  in  1864,  did  not 
intend  to  give  this  property  to  the  children  of  Lemuel 
and  Mary  per  capita,  but  they  took  under  it  per  stirpes. 
Half  went  to  the  family  of  Lemuel  and  half  to  Mary. 
This  being  true,  the  present  plaintiff  has  no  right,  title 
or  interest  in  half  of  the  property,  which  was  distributed 
to  the  child  or  children  of  Lemuel,  and  the  Court  was 
right  in  holding  that  he  could  not  recover.'' 
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ence  of  representation  by  naming  the  grandchild  of  a 
deceased  child  with  children,  or  specified  individuals  as 
all  to  take  '  share  and  share  alike/  or  by  some  similar 
expression  ;  or  he  may,  on  the  other  hand,  give  repre- 
sentation its  natural  force  silently  or  by  saying  that  such 
grandchild  shall  '  take  his  parents'  share/  '  take  by 
right  of  representation/  and  the  like.  The  statute  policy 
of  the  jurisdiction  must  determine  how  far  the  rule  per 
stirpes  should  be  carried,  when  the  assent  of  the  testator 
is  to  be  inferred  from  the  language  or  the  silence  of  his 
will. 

*^  In  general,  legatees  will  take  per  capita  rather  than  per 
stirpes,  or  vice  versa,  where  it  is  clearly  apparent  what  the 
testator  intended. 

"  Section  539. — Personal  representatives  or  the  next  of 
kin,  under  the  Statute  of  Distributions,  take  naturally  per 
capita  by  the  policy  of  the  English  law.  Hence,  an  ex- 
press provision  that  the  '  personal  representatives '  of  a 
child,  or  children,  shall  take  per  stirpes  and  not  per  capita 
has  been  taken  to  indicate  that  the  testator  used  '  per- 
sonal representatives '  in  the  sense  of  '  descendants.' 
Heirs,  on  the  other  hand,  or  bodily  heirs,  'heirs  and 
assigns,'  and  such  like  expressions,  signify  prima  facie 
that  the  gift  was  to  take  effect  per  stirpes. 

*'  But  all  such  construction  gives  way  if  another  intent 
be  detected  ;  and  detached  words  afford  no  constant  test 
of  what  the  testator  really  intended.  As  where  one  gives 
'equally'  or  'share  and  share  alike'  to  his  lawful 
'  heirs  ; '  though  once  more  '  equally,'  or  '  share  and 
share  alike,'  might  fitly  refer  in  a  given  case  to  a 
division  among  a  class  as  per  stirpes. 

"  On  the  other  hand,  where  the  gift  is  to  those  who 
would  take  in  case  of  intestacy,  or  to  'next  of  kin'  in 
classes,  leaving  it  doubtful  what  should  be  their  due 
proportions,  it  is  held  in  the  United  States  the  safer  rule 
to  construe  'next  of  kin'  in  close  conformity  with  the 
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Statute  of  Distributions,  so  as  to  give  representation  and 
the  division  per  stirpes  its  usual  effect  under  the  local 
policy.  These  presumptions  do  not  seem  to  vary  in 
force  whether  the  heirs,  next  of  kin,  etc.,  referred  to  are 
those  of  the  testator  himself  or  of  some  other  person 
living  at  the  date  of  the  will. 

'^  Section  540. — As  for  a  gift  to  be  shared  by  the  children 
of  two  or  more  persons,  whether  expressed  to  the  children 
of  A  and  B,  etc.,  or  to  the  children  of  A  and  the  children 
of  B,  the  devise  or  bequest  means  prima  facie  that  these 
children  shall  take  per  capita  and  not  per  stirpes.  And 
thus  is  it  also  with  a  devise  or  bequest  to  children  and 
grandchildren  or  to  brothers  and  sisters  and  nephews  and 
nieces,  as  though  intended  to  be  equally  divided  among 
them,  the  objects  of  bounty  being  specified  by  name. 
Indeed,  wherever  as  a  class  the  beneficiaries  are  in- 
dividually named,  or  are  designated  by  their  relationship 
to  some  ancestor  living  at  the  date  of  a  will,  whether  to 
the  testator  or  some  one  else,  they  share  per  capita  by 
natural  inference,  and  not  per  stirpes;  and  especially  if 
they  are  all  of  the  same  degree.  Persons,  moreover,  who 
would  otherwise  have  taken  per  stirpes,  as  A  and  the 
children  of  B,  or  the  members  of  a  specified  class  and 
their  children,  may,  from  the  collective  description 
under  which  all  are  embraced  in  the  will,  be  presumed 
to  take  per  capita  and  equally.  But  this  construction 
bends  readily  as  in  other  cases  to  indications  in  the  will 
of  a  contrary  purpose,  if  such  be  the  fairer  conclusion 
from  the  whole  context.  And  the  instances  where  the 
presumption  has  thus  given  way  are  very  many. 

"  As  in  the  mode  of  appropriating  income,  or  a  failing 
share  before  the  capital  fund  is  to  be  distributed  ;  or  by 
force  of  such  words  as  *  heirs  '  or  *  respectively.' 

•*  Section  542,  p.  551. — ^The  word  '  heirs  *  in  a  bequest  of 
personal  property,  referring  to  the  heirs  of  A,  means,  then, 
prima  facie  the  persons  who  would  be  entitled  to  that 
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property  had  A  died  intestate  ;  and  this  whether  A 
is  the  testator  himself,  or  some  one  else  named  in 
the  will,  and  whether  the  gift  is  substitutional  (as  in 
the  bequest  to  '  A '  or  his  heirs)  or  original  (as  to 
'the  heirs  of  A').  In  other  words,  'heirs'  is  not 
'next  of  kin/  according  to  the  civil  computation,  but 
the  statutory  next  of  kin,  or  distributees,  those  who,  for 
the  purpose  of  succession,  stand  in  a  position  analogous 
to  that  occupied  by  heirs,  as  to  real  estate,  under  the 
law  of  descent." 

Dole,  Trustee,  v.  Keyea  and  others,  9  Northeastern 
Reporter,  625  (143  Mass.,  237). 

A  devise  of  the  income  and  improvement  of  real  and 
personal  estate  "  to  my  children  A  and  B,  and  at  their 
decease  the  said  real  and  personal  estate  shall  revert 
to  their  children — and  also  the  above  described  estate 
given  to  my  beloved  wife,  after  her  decease,  to  them 
and  their  heirs  forever " — ogives  a  vested  remainder 
to  the  children  of  A  and  B  per  capita,  and  not  per  stirpes. 

In  Merriam  v.  Simonds,  121  Mass.,  198,  203,  there  was 
an  indication  that  the  remainder-men  would  have  taken 
in  a  representative  capacity  if  the  gift  to  the  first  takers 
had  been  absolute  ;  for  the  remainder  was  ''  to  their  chil- 
dren or  legal  representatives,"  and  the  decision  went  on 
the  ground  that  legal  representatives  were  mentioned. 

Wells  V.  Hutton  et  al,  43  Northwestern  Reporter, 
768  (77  Mich.,  129). 

Under  a  will  devising  decedent's  estate  to  her  son,  to 
four  children  of  her  deceased  daughter,  and  to  one  son 
of  another  deceased  daughter,  to  be  divided  as  follows  : 
"  One-third  to  my  son  *  *  *  and  two-thirds  to  the 
said  children  of  my  said  deceased  daughters,"  followed 
by  a  clause  bequeathing  five  dollars  to  another  grand- 
daughter, these  being    the  only   living  children  and 


Estate  op  Crane.  231 

grandchildren,  the  last  mentioned  granddaughter  is  en* 
titled  to  iSve  dollars,  the  decedent's  son  to  o^e-third  of 
the  estate  left,  and  the  remaining  two-thirds  should  be 
divided  among  the  rest  per  capita. 

"  These  two  legatees'  shares  disposed  of,  there  is  noth- 
ing remaining  indicating  in  any  way  that  the  testatrix 
intended  the  balance  of  her  property  to  go  to  the  legatees 
except  per  capita.  The  persons  are  all  named  to  whom 
she  intended  the  legacies  to  go,  and  no  circumstance  has 
occurred  since  she  made  the  will  which  could  have 
possibly  changed  the  evidences  of  her  intention,  or  that 
would  suggest  any  other  disposition  could  have  been 
contemplated  by  the  testatrix." 

Asahel  Baleom  v.  John  W.  Haynes  and  others  (96 
Mass.,  204). 

A  testator,  by  one  clause  of  his  will,  gave  a  pecuniary 
legacy  ''to  the  heirs  of  my  sister  F."  By  another  clause 
he  gave  the  residue  of  his  estate  "to  my  brothers  A, 
B  and  C,  and  my  sisters  D  and  E,  and  the  heirs  of  F,  to 
be  divided  in  equal  shares  between  them." 

Held,  that  the  heirs  of  F  were  entitled  collectively  to 
one-sixth  of  the  residue. 

Bill  in  equity  by  the  administrator  de  bonis  non,  with 
the  will  annexed,  of  the  estate  of  Asahel  Haynes,  seeking 
instructions  as  to  the  proper  mode  of  distributing  the 
estate.  The  only  material  clauses  of  the  will  were  the 
third  and  sixth,  which  were  as  follows : 

"  Thirdly.  I  give  and  bequeath  to  the  heirs  of  my 
sister,  Lydia  Walkup,  seven  hundred  dollars. 

''  Sixthly.  I  give  and  devise  to  my  brothers  John  W. 
Haynes,  Amos  Haynes  and  Charles  Haynes,  and  my 
sisters  Susan  Boyd,  wife  of  Stephen  Boyd,  Ruth  Bovd, 
wife  of  Warren  Boyd,  and  the  heirs  of  Lydia  Walkup, 
and  their  heirs  respectively,  all  the  rest  and  residue  of 


232  EsTATB  OF  Gbakb* 

my  real  and  personal  estate  *  *  *,  to  be  divided  in 
equal  shares  between  them/' 

There  were  five  heirs  of  Lydia  Walkup,  and  they  each 
claimed  one-tenth  of  the  residue  ;  but  the  other  residuary 
devisees  claimed  one-sixth  each. 

Gray,  J. — ''  It  is  well  established,  as  a  general  rule  of  the 
construction  of  wills,  that  by  a  gift  either  to  the  children 
of  several  persons,  or  to  a  person  described  as  standing 
in  a  certain  relation  to  the  testator,  and  the  children  of 
another  person  standing  in  the  same  relation,  the  objects 
of  the  gift  take  per  capita  and  not  per  stirpes ;  and  there- 
fore in  the  latter  case  each  child  of  the  second  person 
takes  a  share  equal  to  the  share  of  the  first  person.  But 
this,  like  some  other  general  rules  for  the  construction  of 
wills,  has  perhaps  been  adopted  and  adhered  to  by  the 
Courts  rather  from  the  importance  of  having  some  rule 
of  interpreting  phrases  so  frequently  used  by  testators, 
than  from  any  strong  and  preponderating  reason  in  its 
favor.  And  the  authorities  fully  support  the  statement  of 
Mr.  Jarman  that '  this  mode  of  construction  will  yield  to  a 
very  faint  glimpse  of  a  different  intention  in  the  context.' 
2  Jarman  on  Wills  (4th  Am.  Ed.),  Ill,  112  and  notes. 
The  will  of  Asahel  Haynes,  however,  does  not  in  the 
clause  in  question  by  which  he  gives  the  residue  of  his 
estate  to  three  of  his  brothers,  two  of  his  sisters, '  and  the 
heirs  of  Lydia  Walkup'  (who  was  a  deceased  sister),  use 
the  words  '  children '  but  '  heirs,'  and  the  difference  is 
material.  The  word  '  children '  is  ordinarily  used  as  a 
word  of  description,  limited  to  persons  standing  in  the 
same  relation,  and  has  the  same  effect  as  if  all  their 
names  had  been  given.  2  Jarman  on  Wills,  69.  But 
the  word  heirs,  '  in  the  absence  of  controlling  or  explan- 
atory words,  includes  more  remote  descendants,  and  is  to 
be  applied  per  stirpes.*  Dagget  v.  Slach^  8  Met.,  450  ; 
Tillinghast  v.  Coo Jb,  9  Met.,  143. 

''  The  addition  of  the  words  '  to  be  equally  divided  be- 
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tween  them '  might  indeed  have  the  effect  of  ^ving  it  to 
them  per  capita  if  those  words  oecessarily  applied  to  the 
heirs  inter  sese.  But  such  is  DOt  this  case  ;  for,  according 
to  the  construction  of  either  of  the  contending  parties, 
the  residue  is  to  be  divided  in  equal  shares,  and  the  only 
question  is  among  whom  it  is  to  be  divided  ;  and  the 
words  'to  be  equally  divided  between  them'  may  be 
satisfied  by  being  applied  to  the  division  between  the 
classes,  and  not  to  that  between  the  individuals.  HoU 
brook  V.  Harrington^  16  Gray.  ♦  ♦  ♦  Risk's  Appeal, 
52  Penn.  State  R.,  269. 

"  We  are  not  left  to  decide  this  case  upon  the  words  of 
the  sixth  clause  only  ;  for  in  the  third  clause  of  the  will 
is  another  gift,  '  to  the  heirs  of  my  sister,  Lydia  Walkup,' 
which  clearly  treats  them  as  a  class  ;  and  the  reasonable 
construction  is  to  interpret  similar  words  in  the  same 
manner  in  the  residuary  clause. 

"  We  are  therefore  of  opinion  that  the  children  of  Lydia 
Walkup  took  as  a  class  one-sixth  only  of  the  residue  of 
the  testator's  property." 

Estate  of  Pfuelb,  48  Cal.,  643. 

" '  When  any  estate  shall  be  devised  to  any  child  or 
other  relation  of  the  testator,  and  the  devisee  shall  die 
before  the  testator,  leaving  lineal  descendants,  such 
descendants  shall  take  the  estate  so  given  by  the  will,  in 
the  same  manner  as  the  devisee  would  have  done  if  he 
would  have  survived  the  testator.'  (Statutes  1850,  p. 
179.)  The  question  for  determination  is,  whether  the 
stepson  was  a  '  relation '  of  the  testatrix  in  the  sense  of 
this  section. 

"  It  will  be  observed  that  the  provision  of  the  statute  is 
confined  to  a  devise  to  'any  child  or  other  relation  of 
the  testator.'  Does  the  term  'relation/  as  here  ufed, 
include  relations  by  affinity  as  well  as  by  blood  ?  In  its 
widest  popular  sense  it  might  possibly  include  both  ; 
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but  Gonrtfl  have  been  frequently  called  upon  to  construe 
it  in  the  interpretation  of  wills,  and  it  has  been  uniformly 
held  to  include,  in  its  legal  sense,  only  relations  by  con- 
sanguinity. (2  Kent's  Com.,  587,  note ;  2  Jarman  on 
Wills,  45  ;  2  Redfield  on  Wills,  425  ;  Starer  v.  Whitney, 
1  Penn.  St.  R,  606.) 

''  In  Eaty  v.  Clarke  (101  Mass.,  36)  the  Court  was  called 
upon  to  construe  a  statute  strictly  analogous  to  ours ; 
and  it  was  there  held  that  the  wife  is  not  a  relation  of 
the  husband  within  the  meaning  of  the  statute,  and  that 
her  son  by  a  former  marriage  will  not,  by  virtue  of  the 
statute,  take  a  bequest  to  her  by  her  husband.  It  is  un- 
necessary for  us  to  go  so  far  in  this  case  ;  but  if  the  son 
by  a  former  marriage  of  a  deceased  husband  of  the 
testatrix  is  a  '  relation '  within  the  sense  of  the  statute, 
then  a  cousin  in  the  third  or  fourth,  or  any  remote  degree 
of  the  husband,  would  come  within  the  same  category. 
In  providing  that  a  devise  to  a  *  relation '  of  the  testator 
should  not  lapse  by  the  death  of  the  devisee  during  the 
lifetime  of  the  testator,  if  the  devisee  left  lineal  descend- 
ants, it  was  not  intended  to  include  persons  in  no  wise 
related  to  the  testator,  except  through  affinity.'' 
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Estate  of  ANNA  J.  SKERRETT,  Deoeased. 

[No.  5695.    Decided  December  xz,  1888.] 

Application    for   Order   for   Delivery   of  Estate  to 

Foreign  Administrator,  Pursuant  to 

Section  1667,  C.  C.  P. 


Will — Intention  of  Testatrix — Heal  Property  Treated  as  Per- 
sonalty— Code  Sections— To  be  Read  Together—Other  ^* State" 
Includes  Foreign  Country — Lex  Domicilii — Oovems  as  to  Per- 
sonalty— Validity  of  Will  as  to  Personalty  Determined  by. 


1.  Where  a  testatrix,  residing  in  London,  England,  and  owning  real 
property  in  California,  bequeathed  her  estate  to  the  Catholic  Arch- 
bishop of  London,  "to  be  distributed  by  him  at  bis  discretion 
among  such  poor  people  as  he  may  select  ;*'  Held:  that  her  intention 
was  that  the  Archbishop  should  distribute  the  proceeds  of  the  real 
property  and  not  the  real  property  itself,  among  the  poor,  and 
that  she  thus  treated  this  property  as  if  it  had  been  converted  into 
money,  and  it  must  be  regarded  as  personalty. 

2.  Sections  1322  and  1667,  C.  C.  P.,  are,  upon  an  application  under  the 
latter  section,  to  be  read  together,  and,  so  read,  the  reference  in 
Section  1667  to  another  "  State  *'  includes  a  foreign  country. 

3.  Upon  application,  pursuant  to  Section  1667,  C.  C.  P.,  for  an  order 
for  delivery  to  a  foreign  administrator,  with  the  will  annexed,  of  an 
estate  in  this  State  which  is  treated  as  personalty,  the  validity  of 
the  will  is  to  be  determined  by  the  Courts  of  the  domicile  of  the 
testatrix,  and  according  to  the  laws  of  such  domicile,  and  not  by 
the  Courts  or.  according  to  the  laws  of  this  State. 


Anna  J.  Skerrett  died  in  London,  England,  and  at  the 
ti  ine  of  her  death  was  a  resident  thereof.  She  left  a  will 
executed  in  London.  By  this  will  she  devised  and  be- 
queathed all  her  estate  *'  to  the  Very  Reverend,  the  Roman 
Catholic  Archbishop  of  Westminster,  for  the  time  being, 
to  be  distributed  by  him  at  his  discretion  among  such 
poor  people  as  he  may  select,"  subject  to  two  legacies  of 
one  hundred  pounds  each,  and  an  annuity  of  eighteen 
pounds  and  four  shillings  to  a  servant  of  the  testatrix. 
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No  executor  was  named  in  the  will,  and  letters  of 
administration,  with  the  will  annexed,  were  granted,  in 
England,  **  to  the  Most  Reverend  Henry  Edward,  Cardinal 
Manning,  Archbishop  of  the  Roman  Catholic  Diocese  of 
Westminster,  and  as  such  the  residuary  legatee  in  trust." 

The  testatrix  left  a  parcel  of  real  property  in  the  City 
and  County  of  San  Francisco,  and  James  C.  Pennie,  the 
Public  Administrator  of  said  city  and  county,  was, 
pursuant  to  proceedings  had  under  Section  1322,  et  seq.^ 
of  the  Code  of  Civil  Procedure,  appointed  administrator, 
with  the  will  annexed,  of  the  estate  in  California.  The 
real  property  belonging  to  the  estate  was  sold  in  course 
of  administration.  After  the  time  for  the  presentation 
of  claims  had  expired,  the  local  administrator  filed  his 
final  account,  together  with  a  petition  showing  that  the 
estate  here  was  in  a  condition  to  be  closed,  but  that  it 
was  indebted  in  foreign  countries  to  various  persons 
whose  claims  had  been  presented  to  the  foreign  adminis- 
trator and  had  not  been  paid  for  want  of  funds. 

Petitioner  prayed  that  he  be  directed  to  deliver  the 
estate  to  the  foreign  administrator  pursuant  to  Section 
1667  of  the  Code  of  Civil  Procedure. 

The  estate  remaining  at  the  time  of  this  application 
consisted  of  the  balance  of  the  rents  received  from  the 
real  property  belonging  to  the  estate  and  of  the  proceeds 
of  the  sale  thereof. 

The  heirs  at  law  of  the  testatrix  contested  the  petition 
of  the  administrator  and  prayed  for  distribution  to 
themselves. 

Counsel  for  the  foreign  administrator  contended  that 
it  was  the  purpose  of  the  testatrix  that  the  realty  should 
be  converted  into  personal  property,  and  that  the  estate 
in  California  should  be  treated  as  personalty,  and  that, 
under  Section  946  of  the  Civil  Code,  "  if  there  is  no  law 
to  the  contrary  in  the  plac«  where  personal  property  is 
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situated,  it  is  deemed  to  follow  the  person  of  iis  owner, 
and  is  governed  by  the  law  of  his  domicile." 

Counsel  for  the  heirs  contended  that  Section  1313  of 
the  Civil  Code  is  a  law  '^  to  the  contrary/'  and  that,  under 
that  section,  not  more  than  one*third  of  the  estate  could 
be  bequeathed  in  trust  for  charitable  uses  ;  that  the 
estate  could  not  be  considered  as  personalty,  there  having 
been  no  express  direction  in  the  will  to  convert  the  real 
property  into  money,  in  which  case  only  the  proceeds 
would,  under  Section  1338  of  the  Civil  Code,  be  deemed 
personal  property  from  the  time  of  the  death  of  the 
testatrix,  and  that,  under  Section  1376  of  the  Civil  Code, 
the  validity  and  interpretation  of  the  will  (although  such 
will  was  executed  out  of  this  State)  are  gov^erned  by  the 
law  of  this  State  as  to  property,  both  real  and  personal, 
within  the  State. 

The  opinion  which  follows  was  delivered  orally,  upon 
the  conclusion  of  the  argument,  and  was  subsequently 
confirmed  by  the  Court. 

Joseph  Naphtaly,  Esq.,  for  James  C.  Pennie,  adminis- 
trator. 
A.  H.  Loughborough^  Esq.,  for  Cardinal  Manning,  the 

foreign  administrator. 

Messrs.  John  F,  Burris  and  Joseph  Hutchinson,  ap- 
pearing separately  for  various  heirs. 

John  M.  Burnettj  Esq.,  for  absent  heirs. 

CoFFBY,  J. — I  am  inclined  to  think  that  this  matter 
really  hinges  on  the  question  whether  this  property  shall 
be  treated  as  real  property.  I  don't  think  one  part  of  Mr. 
Burnett's  argument  is  sound  ;  it  is  specious,  but  unsound. 
The  intention  of  the  testator — gathered  from  the  terms  of 
the  instrument,  the  will — is  to  distribute  the  proceeds. 
What  was  meant  to  leave  to  the  discretion  of  the  Cardinal 
is  the  distribution  of  the  money,  because  it  could  not 
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reasonably  be  imputed  to  her  that  she  raeant  that  he  was 
to  distribute  the  real  estate  ;  and,  if  there  is  anything  to 
be  gathered  from  that  instrument,  it  is  that  in  his  dis- 
cretion he  was  to  distribute  the  proceeds  among  the  poor 
— ^that  is  what  I  should  say  would  be  a  reasonable  con- 
struction of  the  language  of  the  mil,  taking  it  according 
to  the  rules  of  construction  laid  down  in  the  statutes,  the 
surroundings  and  so  on,  and  I  have  only  to  repeat  now, 
what  I  said  the  other  day,  so  far  as  construing  this  will 
is  concerned,  it  is  a  question  whether  it  is  for  this  Court 
to  make  the  construction,  or  the  Court  of  principal  juris- 
diction.    The  Court  of  principal  jurisdiction  would  deal 
with  the  rights  of  the  creditors  and  other  parties  within 
the  jurisdiction  of  that  Court,  rather  than  according  to 
the  laws  of  this  State.     When  the  Section  1667  speaks  of 
another  State,  it  refers — by  reference  to  Section  1322 — ^to 
any  foreign  State,  because  the  language  of  1322  is  "  any 
foreign  country  or  State,"  and  then  1667 — it  says,  any 
other  **  State."     It  does  not  say  f^ny  other  foreign  State- 
it  is  not  necessary,  because,  as  we  all  know,  every  other 
State   is  foreign   to  the  State  of  California,  no  matter 
whether  any  of  the  other  States  would   be  one  of  the 
United  States,  or  any  English  State,  or  any  other  country 
across  the  water.     If  this  is  to  be  tried  according  to  the 
doctrine  of  equitable  conversion,  then  it  comes  within 
the  purview  of  the  decision  in  the  Estate  of  Robert  Apple 
(66  Cal.,  432),  which  remits  the  whole  question  to  the 
domiciliary  jurisdiction — in  this  instance  being  England, 
as   in   that   instance    it   was   Nevada ;   and   as  to  this 
jurisdiction,  both  of  them  are   equally  foreign  States. 
Now,  Mr.  Burris'  argument  has  made  sufficient  impres- 
sion upon  my  mind  to  cause  me  to  examine  this  question 
further,  and  to  see  if  this  Court  is  competent  to  try  the 
provisions  of  this  will  with  reference  to  the  validity  of 
the  bequest  or  the  invalidity  of  the  bequest  as  argued  in 
this  case.     I  will  take  the  matter  under  advisement,  and 
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look  into  it  a  little  further,  and  as  soon  as  possible  ren- 
der a  decision.  My  present  impression  is— if  I  adhere 
to  that— -I  will  say  that  the  matter  should  be  remitted  to 
the  other  jurisdiction.  Those  impressions  may  be  cor- 
rected by  a  further  consideration  of  the  argument  pre- 
sented by  Mr.  Burris,  and  I  would  like  the  reporter,  as  I 
see  he  has  been  taking  notes,  to  write  out  the  argument 
that  has  been  made.  I  will  mark  the  matter :  ''  Taken 
under  advisement." 


Estate  of  SHERWOOD   CALLAOHAN, 

Deceased. 

[No.  11,405.    Decided  November  25,  1892.] 

Applioation  for  Distribution. 


Final  Account —  WJiat  ia — No  Annual  Account  Provided  for-^ 
Designation  of  Account  not  Determinative  of  its  Character — 
Settlement  of  Account  and  Dietrihution-^Notice  of — When  to  be 
Given  as  to  Bach  or  Both. 


I.  Section  1628  of  the  Code  of  Ciyil  Procedure  provides  that  within 
thirty  days  after  the  expiration  of  the  time  mentioned  in  the  notice 
to  creditor!  within  which  claims  mnat  be  exhibited,  every  executor 
or  administrator  must  render  a  full  account  and  report  of  his 
administration.  Section  1647,  of  the  same  code,  provides  that  upon 
the  settlement  of  the  accounts  of  the  executor  or  administrator  the 
Court  must  make  an  order  for  the  pa3rment  of  the  debts,  and  that, 
if  the  whole  property  of  the  estate  be  exhausted  by  such  payment, 
such  account  must  be  considered  as  a  final  account.  Section  1651 
provides  that  if  the  whole  of  the  debts  have  been  paid  under  the 
first  order,  the  Court  must  distribute  the  estate ;  but,  if  there  be 
debts  remaining  unpaid,  or  if  for  other  reasons  the  estate  be  not  in 
a  proper  condition  to  be  closed,  the  final  settlement  of  the  estate 
shaU  be  postponed.  Section  1652  provides  that  when  thereafter  the 
estate  is  in  a  proper  condition  to  be  closed,  the  executor  or  admin- 
istrator must  render  a  final  acconnt  and  pray  a  settlement  of  his 
administration;  and  Section  1665  provides  that  upon  the  final 
settlement  of  the  acconnts  of  the  executor  or  adminiitrator,  or  at 
any  subseqoent  time«  upon  the  application  of  the  eaEtcntor  or 
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ftdministrator,  or  of  any  heir,  legatee  or  deviaee,  the  Court  must 
proceed  to  distribute  the  residue  of  the  estate.  Held^  that  by  "  the 
final  settlement  of  the  accounts,"  mentioned  in  Section  1665,  is 
meant  such  a  settlement  as  completes  all  matters  which  the  Court 
should  act  upon  to  cover  all  the  true  functions  of  administration ; 
and  that  the  account  there  referred  to  is  the  one  provided  for  by 
Section  1628,  unless  further  accounts  become  necessary  under  the 
conditions  specified  in  the  second  half  of  Section  1651  and  in 
Section  1652. 

2.  No  reference  is  made  in  the  code  to  an  "  Annual  Account,"  nor  is 
there  any  requirement  that  a  particular  designation  should  be 
given  by  an  executor  or  administrator  to  any  account  which  he 
may  file.  The  code  leaves  the  nature  of  the  account  to  be  deter- 
mined by  its  intrinsic  qualities  and  contents,  and  not  by  any  title 
or  heading  which  may  be  given  to  it. 

3.  The  intent  to  be  gleaned  from  a  consideration  of  the  various  sec- 
tions of  the  code  on  the  subject  leads  to  the  conclusion  that  admin- 
istration should  not  continue  for  a  longer  period  than  a  year, 
except  where  unusual  circumstances  arise ;  and  in  ordinary  cases 
there  need  be  but  one  account,  and  that,  a  final  or  complete  account. 

4.  Where  all  of  the  property  of  an  estate  has  been  reduced  to 
possession  by  the  executor  or  administrator  and  all  presented  claims 
have  been  paid,  and  the  time  for  presentation  of  claims  has  expired, 
and  nothing  further  remains  to  be  done  by  way  of  completing  the 
administration,  except  for  the  executor  or  administrator  to  render 
his  account  and  for  Uie  Court  to  settle  such  account  and  distribute 
the  residue  of  the  estate,  such  account,  when  rendered,  is  a  final 
account,  and,  upon  settlement  thereof,  the  residue  of  the  estate 
may  be  distributed;  the  mere  fact  that  the  commissions  of  the 
executor  or  administrator  and  the  fees  of  his  attorney  are  not 
inserted  in  the  account  does  not  make  it  any  the  less  a  final 
account,  because  these  commissions  and  fees  can  be  determined 
and  fixed  upon  the  settlement.  Likewise,  a  statement  of  any 
receipts  and  disbursements  since  the  rendition  of  the  final  account 
may  be  filed  and  settled  at  the  time  of  distribution,  and  such 
supplementary  account  does  not  make  the  previous  account  any  the 
less  a  final  account. 

5.  The  Code  of  Civil  Procedure  provides  for  three  classes  of  notice 
of  hearing  of  accounts  and  applications  for  distribution :  First, 
when  an  account  is  rendered  for  settlement  by  itself,  notice  of  such 
settlement  must  be  given  as  prescribed  by  Section  1633;  second, 
when  an  application  for  distribution  is  filed  by  itself,  notice  of  such 
application  must  be  given  as  prescribed  by  Section  1668;  and, 
third,  when  a  final  account  and  a  petition  for  final  distribution  are 
filed  together,  notice  must  be  given  as  prescribed  by  Section  1634. 
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Sherwood  Callaghan  died  on  September  14,  1891, 
leaving  a  will  dated  January  27, 1891,  in  which  he  named 
his  mother,  Annie  Callaghan,  executrix,  and  his  brother, 
Daniel  T.  Callaghan,  executor.  On  petition  filed  on 
September  22,  1891,  letters  testamentary  were  issued  to 
the  executor  and  executrix  on  October  20,  1891. 

On  October  19,  1892,  the  executor  and  executrix  filed 
an  account  which  they  denominated  a  ''First  Annual 
Account."  A  day  was  fixed  for  the  hearing  of  the  account,, 
and  notice  given  of  such  hearing.  On  October  24,  1892,. 
the  devisees  and  legatees  named  in  the  will  filed  a  petition 
for  distribution,  and  this  petition  was  set  for  hearing  at 
the  time  fixed  for  the  settlement  of  the  account,  and 
notice  thereof  was  given.  The  account  was  settled  on 
November  4,  1892.  The  hearing  of  the  petition  for  dis- 
tribution was  postponed  to  a  later  day,  and,  upon  such 
hearing,  counsel  for  the  executor  and  executrix  objected 
thereto  on  the  grounds  that  the  application  was  pre- 
mature and  that  the  notice  of  the  hearing  was  not  in 
compliance  with  the  provision  of  the  code  on  the  subject. 

Chas,  F,  Hanlon,  Esq.,  for  executor  and  executrix. 
Harold  Wheeler^  Esq.,  for  devisees  and  legatees. 

Coffey,  J. — The  questions  to  be  determined  are  whether 
there  has  been  a  '*  Final  Settlement  of  the  Accounts  of 
the  Executor"  within  the  meaning  of  Section  1665, 
C.  C.  P.,  so  as  to  entitle  the  legatees  to  distribution,  and 
whether  notice  of  the  settlement  and  of  the  distribution 
has  been  given  in  such  a  way  as  to  make  regular  a  decree 
of  distribution  at  the  present  time. 

I.     What  is  a  **  final  "  account  ? 

The  first  question  resolves  itself  into  a  question  as  to 
what  is  meant  by  **  Final  Settlement  of  the  Accounts"  in 
Section  1665.     A  comparison  of  the  different  sections  of 
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the   code   will    make  it  clear  that  such  a  ''final  settle- 
ment" has  now  occurred. 

The  account  filed  herein  was  designated  by  the 
executors  as  their  **  First  Annual  Account."  There  is 
nothing  in  the  code  to  warrant  such  a  title  being  given 
to  this,  or,  indeed,  to  any  account.  No  reference  is  made 
in  the  code  to  an  ''  annual  account  :  "  nor  is  there  anv 
requirement  anywhere  that  a  particular  designation 
should  be  given  by  the  executors  to  any  account  wliich 
they  may  file.  The  code  leaves  the  nature  of  the  account 
to  be  determined  by  its  intrinsic  qualities  and  contents, 
and  not  by  any  title  or  heading  which  may  irrelevantly 
be  placed  upon  it. 

We  find  no  decision  of  our  own  Supreme  Court  par- 
ticularly defining  the  phrase  ''  final  settlement."  Look- 
ing into  the  use  of  the  phrase  in  other  States  than  our 
own,  we  find  that  it  has  two  meanings,  according  to  the 
procedure  in  vogue  where  it  is  employed.  For  instance,  in 
the  American  and  English  Encyclopaedia  of  Law,  title 
**  Executors  and  Administrators,''  sub-title  "  Account " 
(Vol.  7,  p.  442,  1st  Ed.),  we  find  the  following  state- 
ment, accompanied  by  references  to  many  cases  outside 
of  California,  to  wit :  **  A  partial  or  annual  account 
is  only  a  judgment  de  bene  esse,  often  rendered  ex  parte, 
and  only  prima  facie  correct.  On  final  settlement  it 
may  be  opened  to  correct  errors  due  to  fraud  or  mis- 
take, although  the  error  was  not  excepted  to  or  appealed 
from  when  the  partial  account  was  rendered.  After 
the  final  balance  has  been  ascertained  by  the  account- 
ing, a  decree  of  distribution  is  regularly  in  order." 
Evidently  it  is  not  in  this  sense  that  the  phrase 
*' final  account"  or  **  final  settlement"  is  used  in  our 
own  code  ;  for  the  settlement  of  any  account  filed  by  an 
executor  in  our  State  is  final  and  conclusive  in  the  sense 
referred  to  in  the  above  quotation.  (Section  1637,  C.  0.  P  ) 
The  above  quotation  and  the  definition  therein  contained 


Estate  op  Callaghan.  243 

applies,  therefore,  only  to  those  States  in  which  an 
ex  parte  rendering  cf  an  account  without  citation  or 
notice  to  the  parties  interested  is  permitted.  For  in- 
stance, in  New  York,  accounts  are  habitually  rendered 
and  accepted  by  the  Surrogate  without  notice  and  sub- 
jected to  scrutiny  only  at  a  later  date  when  **  final 
settlement"  of  that  or  of  all  of  the  accounts  is  asked  for 
and  notice  is  given.  Dayton  on  Surrogates,  page  463  : 
"  The  finality  intended  by  the  term  *  final  settlement ' 
refers  to  the  conclusive  character  of  the  accounting, 
which,  being  made  on  citation  to  all  parties  in  interest,  is 
a  final  and  conclusive  adjustment  up  to  that  period." 

The  foregoing  references  help  us  only  by  showing 
what  the  phrase  "  final  settlement,"  as  used  in  our  code, 
does  not  mean.  In  another  quarter  we  find  an  apt 
definition  applying  directly  to  the  use  of  this  phrase  in 
our  own  code.  In  Anderson's  Dictionary  of  Law,  title 
"  Account,"  we  find  :  **  First  Account ;  Partial  Account ; 
Final  Account.  Designate  the  number  or  completeness  of 
accounts  presented  to  the  Court  for  confirmation."  The 
examination  of  the  different  sections  of  our  code  makes 
it  clear  that  it  is  in  this  sense  that  the  term  is  used  by 
us,  and  that  a  *'  final  account "  (except  as  used  in 
Sections  1652  and  1653,  of  which  we  will  speak  later) 
merely  means  a  complete  account  of  all  matters  necessary 
for  the  complete  administration  of  the  estate,  and  that  a 
"final  settlement"  means  such  a  settlement  as  com- 
pletes all  matters  which  the  Court  should  act  upon  to 
cover  all  the  true  functions  of  administration,  namely  : 
which  provides  for  the  payment  of  all  presented  debts, 
which  passes  upon  all  the  receipts  and  disbursements  up 
to  the  date  of  the  payment  of  the  debts  and  the  expira- 
tion of  the  normal  period  of  administration,  and  puts  the 
Court  in  possession  of  data  sufiicient  to  determine  and 
ascertain  the  distributable  assets.  If  this  is  the  meaning 
of  the  term  "  final  settlement,"  as  used  in  our  code,  it  is 
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evident  that  the  recent  settlement  of  the  account  filed 
herein  on  October  19th  was  a  **  final  settlement,"  and 
that  the  estate  is  therefore  ready  for  distribution. 

It  is  admitted,  or  at  any  rate  clear  from  the  record, 
herein,  that  when  this  account  was  filed,  on  October 
19th,  the  estate  was  ready  for  a  "  final  account,"  or  for 
a  "  final  settlement "  of  the  accounts.  All  of  the  prop- 
erty had  been  administered  and  reduced  to  possession  by 
the  executors  ;  all  claims  presented  had  been  paid  ;  the 
time  for  presentation  of  claims  had  expired  sixty  days 
previously  ;  there  was  nothing  further  to  be  done  by  the 
executors  by  way  of  completing  their  administration, 
except  to  render  their  account.  Suppose,  now,  that  the 
executors  had,  on  October  19th,  actually  desired  to  close 
up  the  estate  and  to  render  a  "final  account"  in  the 
manner  required  of  them  by  the  statute.  Suppose  that 
they  had,  on  October  19th,  rendered  an  account  which 
they  designated  a  ''final  account"  In  what  respect 
would  that  account  have  differed  from  the  account  which 
they  actually  did  render  ?  Evidently  it  would  not  have 
differed  in  a  single  line  or  item,  but  solely  in  the  title. 
The  account  which  they  did  render  covered  all  their 
receipts  and  disbursements  up  to  the  day  of  rendition  ; 
showed  by  references  to  the  inventory  the  full  amount  of 
the  property  in  their  hands  ;  showed  the  payment  of  all 
presetited  claims,  and  gave  the  Court  all  the  data 
necessary  for  the  due  settlement  and  distribution  of  the 
estate  In  other  words,  the  account  was  a  "final  or  com- 
plete account "  as  far  as  any  account  possibly  could  be 
such  ;  and  the  Court  should  treat  it  as  such  and  proceed 
with  the  distrilnition  asked  for. 

Counsel  for  the  executors  has  urged  that  the  account 
should  not  be  considered  final  because  it  does  not  set 
forth  the  amount  of  the  executors*  commissions  or  of  the 
attorney's  fees,  and  because  there  have  been  sums  accru- 
ing to  the  estate  and  received  by  it  since  the  account  was 
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filed;  but  the  matter  of  fees  and  commissions  is  fixed 
by  the  Court  at  the  time  of  the  final  settlement  or  distri- 
bution ;  and,  as  to  the  items  accruing  after  the  making 
of  the  account,  they  could  not  have  been  included  in  it. 
In  any  estate  which  has  a  current  income  there  are  items 
which  must  accrue  after  the  rendering  of  the  final 
account  and  prior  to  its  settlement.  Section  1665  dis- 
tinctly provides  for  this  in  setting  forth  that  a  supple- 
mentary statement  of  receipts  and  disbursements  must 
be  tiled  by  the  executors  at  the  time  the  distribution  is 
made. 

Section  1622,  C.  C.  P.,  provides  for  "  an  exhibit"  by  the 
executor  within  six  months  after  his  appointment ;  and 
there  is  nothing  else  whatsoever  in  the  code  (except  in 
Section  1651  and  the  sections  supplementary  to  it)  to 
suggest  that  in  any  ordinary  estate  there  is  to  be  any 
account  but  the  one,  and  that,  a  final  or  complete  account. 
The  whole  spirit  of  the  code  is  to  provide  for  the  winding 
up  of  the  estate  within  the  year.  Section  1453,  for 
instance,  provides  for  the  delivery  of  the  estate  to  the 
heirs  at  the  end  of  the  period  of  notice  to  creditors, 
whether  the  accounts  be  then  settled  or  not.  Section 
1628  provides  for  the  rendering  of  a  full  account  within 
thirty  days  after  the  notice  to  creditors  has  expired. 
Section  1647  provides  for  orders  for  payment  of  claims — 
to  be  made  when  the  accounts  (that  is,  the  account 
required  by  Section  1628)  are  settled.  The  same  section 
expressly  provides  that  if  the  assets  of  the  estate  are 
exhausted  by  such  order  of  payment  "  the  account  must 
be  considered  as  a  final  account,^'  and  the  estate  must  be 
wound  up  accordingly.  This  last  section  clearly  shows 
that  the  "  finality  "  of  the  account  is  to  be  determined  by 
reference  to  its  completeness  and  to  the  circumstances  of 
the  estate,  and  not  by  reference  to  the  title  which  the 
executors  choose  to  apply  to  it. 

There  is  no  suggestion  of  a  second  or  later  account 
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until  we  come  to  Section  1651,  and  that  section  fullv 
establishes  the  position  here  assumed  :  *'If  the  whole  of 
the  debts  have  been  paid  by  the  first  distribution  (that  is, 
first  order  for  payment  of  debts),  the  Court  must  direct 
the  payment  of  legacies  and  the  distribution  of  the 
estate  *  *  *  as  provided  in  the  next  chapter."  And 
the  distribution  provided  in  the  next  chapter  is  "  distribu- 
tion on  final  settlement,"  such  as  is  now  demanded. 
Evidently,  then,  an  ordinary  settlement  of  account  and 
distribution,  as  provided  in  Section  1651,  is  a  distribu- 
tion after  "  final  settlement,"  no  matter  what  the  account 
may  have  been  termed. 

The  second  portion  of  Section  1651  shows  that  dis- 
tribution is  to  be  postponed,  and  a  second  and  "  final 
account "  to  be  rendered,  only  where  there  are  special 
reasons  for  it,  and  where  the  Court  makes  a  special  order 
to  that  effect ;  and,  as  there  are  no  such  reasons  in  the 
present  case,  that  latter  portion  of  the  section  has  no  effect. 
The  language  is  :  '*  If  there  be  debts  remaining  unpaid, 
or  if  for  other  reasons  the  estate  be  not  in  a  proper  con- 
dition .to  be  closed,  the  Court  must  give  such  extension 
of  time  as  may  be  reasonable  for  a  final  settlement  of  the 
estate."  And  the  next  two  sections,  providing  for  the 
filing  of  a  "  Final  Account,"  require  it  to  be  filed  within 
the  time  designated  by  the  Court's  extension.  Is  it  not 
clear,  then,  that  there  is  no  such  thing  contemplated  as  a 
**  final"  or  second  account,  by  the  code  as  a  whole, 
except  in  the  single  case  where  the  Court,  on  settling  the 
original  or  general  account,  determines  that  the  estate  is 
not  ready  for  closing,  and  fixes  a  limit  for  the  rendering 
of  another  account  ? 

The  term  "final  account,"  then,  as  used  in  Section 
1652,  applies  only  to  the  cases  mentioned  in  the  last  half 
of  Section  1651,  and  not  to  the  case  at  bar  ;  and  the  term 
**  final  settlement,"  as  used  in  Section  1665,  applies  not 
specially  to  the  settlement  of  a  ** final  account"  (in  the 
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sense  of  a  seccmd  account,  as  prescribed  by  Section  1652), 
but  to  any  settlement  of  account  which  completes  the 
payment  of  the  debts  and  determines  the  distributable 
assets. 

II.     As  to  the  notice  of  the  hearings  : 

Three  classes  'of  notice  are  provided  for  by  the  code  : 

1.  Where  the  account  is  filed  by  itself,  notice  of  settle- 
ment must  be  given  as  prescribed  by  Section  1633. 

2.  Where  the  petition  for  distribution  is  filed  by  itself, 
notice  of  the  hearing  must  be  given  as  prescribed  by 
Section  1668. 

3.  Where  the  account  and  the  distribution  are  filed 
together,  the  notice  must  be  given  as  prescribed  by 
Section  1634. 

In  the  present  case  the  account  was  filed  on  October 
19th,  and  the  petition  for  distribution  on  October  24th. 
Notice  was,  therefore,  given  of  each  as  prescribed  by 
Sections  1633  and  1668  ;  and  Section  1634  has  no  appli- 
cation. That  section  only  applies  where  the  account  and 
petition  are  filed  together  ;  and  the  requirement  that  the 
"notice  should  state  those  facts"  only  applies  where 
"  those  facts ''  exist — that  is,  where  the  account  is  for 
final  settlement,  and  a  petition  for  distribution  is  filed 
therewith. 

The  foregoing  are  the  views  which  the  Court  accepts 
as  entitling  the  applicants  to  distribution,  which  is 
decreed  accordingly. 
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Estate  of  THERESA  FAIR,  Deceased. 

[No.  11,390.     Decided  November  19,  1892.] 

Petition  for  Partial  Distribution. 


Construction  of  Will — Intention  of  Testatrix,  Object  of  hi- 
quiry — Intention  to  be  Ascertained  from  Consideration  of 
Entire  Instrument — Will  to  be  Construed  to  Uphold  all  its  Pro- 
visions — Intendment  that  Will,  as  Written,  Expresses  Whole 
Intention  of  Testatrix — Particular  Clauses  may  be  Qualified  by 
Other  Portions  of  Will 


1.  The  interpretation  of  a  will  must  depend  upon  the  intention  of 
the  testatrix,  to  be  ascertained  from  a  full  view  of  ever3rthing  con- 
tained within  the  **  four  corners"  of  the  instrument,  and  such 
intention,  as  gathered  from  the  whole  scheme  of  the  will  and  all  its 
provisions,  must  prevail ;  and  such  a  construction  must  be  put  upon 
that  instrument  as  will  uphold  all  its  provisions  and  enable  the 
trustees  to  perform  each  and  all  of  the  trusts  imposed  upon  them 
thereby. 

2.  The  intendment  must  be  that  a  will,  as  written,  correctly 
manifests  the  intention  of  the  testatrix,  and  the  whole  thereof. 

3.  It  is  a  cardinal  rule  of  construction  that  effect  must  be  given,  if 
possible,  to  every  part  of  a  will ;  and  all  parts  of  a  will  are  to  be 
construed  in  relation  to  each  other,  and  so  as,  if  possible,  to  form 
one  consistent  whole. 

4.  An  intent  inferable  from  the  language  of  a  particular  clause  may 
be  qualified  or  changed  by  other  portions  of  the  will  evincing  a 
different  intent. 

5.  The  intention  of  the  testatrix  is  the  first  and  great  object  of 
inquiry,  and  to  this  object  technical  rules,  to  a  certain  extent,  are 
made  subservient. 

6.  Where  a  testatrix  made  a  bequest  of  money  to  one  son  to  be  paid 
him  when  he  shall  have  attained  the  age  of  thirty-five  years,  and  a 
bequest  to  another  son  to  be  paid  him  when  he  shall  have  attained 
the  age  of  thirty  years,  and  where  it  was  provided  by  the  will  that 
if  either  son  shall  die  the  portion  allotted  to  him  shall  be  paid  to 
the  other  (the  time  of  such  payment  not  being  specified),  and  the 
first  mentioned  son  died  without  attaining  the  age  of  thirty-five 
years  and  before  the  other  son  attained  the  age  of  thirty  years: 
H^/d,  upon  a  consideration  of  all  the  provisions  of  the  will  and  the 
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intent  of  the  testatrix  to  be  gathered  therefrom,  that  an  applica- 
tion by  the  surviving  son,  before  reaching  the  age  of  thirty  years, 
for  the  portion  allotted  to  the  deceased  son,  is  premature,  and  must 
be  denied. 


Theresa  Fair  died  on  September  13,  1891.  The  will, 
set  forth  in  the  opinion  below,  was  admitted  to  probate 
on  October  5,  1891. 

On  May  11,  1892,  Charles  L.  Fair  filed  a  petition 
wherein  he  alleged  that  his  brother,  James  G.  Fair,  Jr., 
had  died  on  February  12,  1892,  under  the  age  of  thirty 
years,  and  without  wife  or  lawful  issue  surviving  him. 
He  further  alleged  that  by  the  terms  of  the  will  the 
testatrix  bequeathed  the  sum  of  five  hundred  thousand 
dollars  to  James  G.  Fair,  Jr.,  and  directed  that  the  same 
be  paid  to  him  when  he  shall  have  attained  the  age  of 
thirty-five  years,  and  that,  in  case  he  should  die  without 
wife  or  lawful  issue  surviving  him,  the  portion  by  said 
will  so  allotted  to  him  should  be  paid  to  petitioner,  and 
that  petitioner  is  entitled  to  receive  said  sum  of  five 
hundred  thousand  dollars,  and  he  prayed  for  distribution 
thereof  to  him. 

At  the  time  this  petition  was  filed  Charles  L.  Fair  was 
twenty-five  years  of  age. 

In  the  answer  to  the  petition  the  executors  alleged  that 
it  was  the  intention  of  the  testatrix,  by  her  will,  to  pro- 
hibit petitioner  from  receiving  any  portion  of  her  estate, 
and  the  executors  from  paying  to  him  any  portion  of  her 
estate,  prior  to  his  attaining  the  age  of  thirty  years, 
except  the  monthly  allowance  of  five  hundred  dollars 
specified  in  the  will. 

W,  S.  Goodfellow,  Esq.,  for  petitioner. 

R.  S.  Mesicky  Esq.,  for  executors  and  trustees. 

Coffey,  J. — The  question  presented  in  this  case  for 
decision    by   the   Court  is,   When  should   the   trustees, 
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appointed  by  the  will,  pay  to  the  petitioner  under  its 
terms  the  five  hundred  thousand  dollars  therein  primarily 
allotted  to  his  brother,  James  G.  Fair,  Jr.,  as  his  portion 
of  the  estate  of  Theresa  Fair,  deceased,  their  mother,  the 
said  James  having  died  long  before  his  portion  or  that  of 
Charles  could  by  the  terms  of  the  will  become  due  and 
payable  had  James  lived  ? 

The  petitioner  claims  that  under  the  will  the  portion 
allotted  to  James  should  be  paid  at  once  to  him,  while 
the  respondents  contend  that  immediate  payment  thereof 
is  forbidden  by  its  terms,  and  that  the  trustees  cannot 
comply  with  the  demands  of  the  petitioner  without 
violating  their  trust  as  defined  by  the  testatrix  in  her  will. 

The  petitioner,  Charles  L.  Fair,  bases  his  claim  of  the 
right  to  have  paid  to  him  without  delay  the  share 
primarily  allotted  to  James  upon  two  clauses  of  the  will, 
as  follows : 

"  I  give  and  bequeath  to  my  son,  James  Graham  Fair, 
Jr.,  the  sum  of  $500,000,  and  direct  the  same  to  be  paid 
to  him  when  he  shall  have  attained  the  age  of  thirty-five 
years,  but  not  before  then,  and  that  meantime  there  shall 
be  paid  to  him  monthly  the  sum  of  $500. 

"  In  case  piy  said  son,  James  Graham  Fair,  Jr.,  die 
without  wife  or  lawful  issue  surviving  him,  the  portion 
hereby  allotted  to  him  shall  be  paid  to  my  said  son, 
Charles  Lewis  Fair,  if  living,  and,  if  not  living,  then  to 
his  surviving  wife  or  lawful  issue,  if  any  there  be." 

The  will  of  the  testatrix  reads  in  full  as  follows  : 

"  In  the  name  of  God,  Amen. 

"I,  Theresa  Fair,  of  the  City  and  County  of  San  Fran- 
cisco, and  State  of  California,  of  the  age  of  forty  years 
and  upwards,  and  being  of  sound  mind  and  memory,  do 
make,  publish  and  declare  this  my  last  will  and  testament 
in  manner  following,  that  is  to  say  : 

"  I  hereby  give,  bequeath  and  devise  all  my  real  ana 
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personal  estate,  of  what  nature  or  kind  soever  and  where- 
soever situated,  to  John  W.  Mackay  and  Richard  V.  Dey, 
the  executors  of  my  last  will  and  testament  hereinafter 
nominated  and  appointed,  in  trust,  for  the  payment  of 
my  just  debts  and  the  legacies  and  charges  upon  the  said 
estate  hereinafter  specified,  to  be  held  and  possessed  by 
them,  with  power  to  sell  and  dispose  of  the  same,  or  any 
part  thereof,  at  public  or  private  sale,  at  such  time  or 
times,  and  upon  such  terms  and  in  such  manner  as  to 
them  shall  seem  meet,  and  to  re-invest  any  surplus  pro- 
ceeds of  sUch  sales  for  the  best  interest  of  said  estate  until 
the  full  and  complete  disposition  of  said  estate  by  them, 
which  I  hereby  direct  shall  by  them  be  made  in  com- 
pliance with  the  following  : 

"  I  give  and  bequeath  to  my  daughter,  Theresa  Alice 
Fair,  the  sum  of  one  million  five  hundred  thousand 
dollars,  and  direct  the  same  to  be  paid  to  her  upon  her 
attaining  the  age  of  twenty-five  years,  but  not  before 
then,  and  that  meantime  there  shall  be  paid  to  her 
monthly  the  sum  of  twenty-five  hundred  dollars. 

"  I  give  and  bequeath  to  my  daughter,  Virginia  Fair, 
the  sum  of  one  million  five  hundred  thousand  dollars, 
and  direct  the  same  to  be  paid  to  her  upon  her  attaining 
the  age  of  twenty-five  years,  but  not  before  then,  and 
that  meantime  there  shall  be  paid  to  her  monthly  the 
sum  of  twenty-five  hundred  dollars. 

"  I  give  and  bequeath  to  my  son,  James  Graham  Fair, 
Jr.,  the  sum  of  five  hundred  thousand  dollars,  and  direct 
the  same  to  be  paid  to  him  when  he  shall  have  attained 
the  age  of  thirty-five  years,  but  not  before  then,  and  that 
meantime  there  shall  be  paid  to  him  monthly  the  sum  of 
five  hundred  dollars. 

*'  I  give  and  bequeath  to  my  son,  Charles  Lewis  Fair, 
the  sum  of  five  hundred  thousand  dollars,  and  direct  the 
same  to  be  paid  to  him  when  he  shall  have  attained  the 
age  of  thirty  years,  but  not  before  then,  and  that  mean- 
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time  there  shall  be  paid  to  him  monthly  the  sum  of  five 
hundred  dollars. 

**  The  rest  and  residue  of  my  estate  I  give  and  bequeath 
to  my  two  daughters,  above  named,  to  be  divided  between 
them  equally,  share  and  share  alike,  and  to  be  paid  to 
them  when  my  said  daughter  Virginia  shall  have  attained 
the  age  of  twenty-five  years. 

**  In  case  my  said  son,  James  Graham  Fair,  Jr.,  shall 
die  without  wife  or  lawful  issue  surviving  him,  the  por- 
tion allotted  to  him  shall  be  paid  to  my  said  son,  Charles 
Lewis  Fair,  if  living,  and,  if  not  living,  then  to  his  sur- 
viving wife  or  lawful  issue,  if  any  there  be. 

*'  In  case  my  said  son,  Charles  Lewis  Fair,  shall  die 
without  wife  or  lawful  issue  surviving  him,  the  portion 
allotted  to  him  shall  be  paid  to  the  said  James  Graham 
Fair,  Jr.,  if  living,  and,  if  not  living,  then  to  his  surviving 
wife  or  lawful  issue,  if  any  there  be. 

'*  In  case  both  the  said  James  Graham  Fair,  Jr.,  and 
Charles  Lewis  Fair  shall  die  without  wife  or  lawful  issue 
surviving  them,  then  the  portions  allotted  them  shall  be 
paid  to  my  said  daughters,  Theresa  Alice  Fair  and 
Virginia  Fair,  share  and  share  alike. 

"  In  case  of  the  death  of  my  said  daughter,  Theresa 
Alice  Fair,  without  husband  or  child  surviving  her,  the 
portion  allotted  to  her  shall  be  paid,  one-half  to  my 
daughter,  Virginia  Fair,  and  the  other  half  in  equal  por- 
tions to  the  said  James  Graham  Fair,  Jr.,  and  Charles 
Lewis  Fair. 

"  And  in  case  of  the  death  of  my  said  daughter,  Vir- 
ginia Fair,  without  husband  or  child  surviving  her,  the 
portion  allotted  to  her  shall  be  paid,  one-half  to  my 
daughter,  Theresa  Alice  Fair,  and  the  other  half  in  equal 
portions  to  my  sons,  James  Graham  Fair,  Jr.,  and 
Charles  Lewis  Fair,  aforesaid. 

"  I  hereby  nominate  and  appoint  my  daughter,  Theresa 
Alice  Fair,  to  be  sole  guardian  of  the  person  and  estate 
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of  my  said  daughter,  Virginia  Fair,  during  the  period  of 
her  minority. 

"  I  hereby  nominate  and  appoint  the  aforesaid  John  W. 
Mackay  and  Richard  V.  Dey  to  be  the  executors  of  this 
my  last  will  and  testament,  hereby  revoking  all  former 
wills  by  me  made  ;  and  I  do  farther  direct  that  no  bonds 
be  required  of  my  said  executors. 

"  It  is  my  special  wish  and  I  request  and  direct  that 
R.  S.  Mesick,  Esq.,  act  as  the  legal  adviser  of  the  execu- 
tors of  my  will  in  the  settlement  and  distribution  of  my 
estate. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal,  this  eighteenth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty- eight. 

**  Theresa  Fair.     (Seal.)'' 

Attestation  clause  and  witnesses'  subscription  follow  in 
due  form  of  law. 

The  intention  of  the  testatrix,  as  gathered  from  the 
whole  scheme  of  the  will  and  all  its  provisions,  must  pre- 
vail ;  and  such  a  construction  must  be  put  upon  that 
instrument  as  will  uphold  all  its  provisions  and  enable 
the  trustees  to  perform  each  and  all  of  the  trusts  imposed 
upon  them  thereby. 

The  scheme  of  the  testatrix  was  to  make  provision  for 
each  of  the  children  in  the  form  of  a  temporary  monthly 
allowance,  and  to  give  them  full  possession  of  the  prin- 
cipal sum  bequeathed  to  them  when  they  should  attain  a 
certain  prescribed  age.  The  one  purpose  of  the  testatrix 
appears  to  have  been  to  make  adequate  provision  for  the 
children  and  their  maintenance  in  life.  The  postpone- 
ment of  possession  of  their  legacies  was  a  precautionary 
measure  to  guard  against  the  principal  sum  being  lost  or 
wasted,  and  the  legatees  being  left  without  provision  for 
their  maintenance.  This  purpose  is  manifested  in  the 
will,  and  forms  its  prominent  feature  ;  but,  although  the 
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attention  of  the  testatrix  was  bent  upon  this  subject, 
petitioner's  counsel  contends  that  she  did  not  think 
proper  to  continue  to  apply  the  same  protective  measures 
to  legacies  payable  over  to  a  survivor,  and  counsel  con- 
jectures that  her  reason  may  have  been  that  such  meas- 
ures were  not  necessary,  inasmuch  as  such  survivor  had 
already  been  protected  to  the  extent  of  his  original  legacy, 
which  would  be  preserved  in  any  event,  and  so  no 
disastrous  consequence  would  ensue,  even  if  the  original 
legacy  should  be  lost  or  wasted. 

This  will  is  in  writing,  and  is  required  by  law  so  to  be. 
Its  phraseology,  as  well  as  extrinsic  evidence,  shows  that 
it  was  prepared  by  an  attorney.  The  intendment  must 
be  that  the  will,  as  written,  correctly  manifests  the 
intention  of  the  testatrix,  and  the  whole  thereof.  The 
express  words  of  the  will  are  that  in  case  of  the  death  of 
James  **  the  portion  allotted  to  him  shall  be  paid  to  my 
son,  Charles  Lewis  Fair,  if  living,"  and  counsel  for 
petitioner  claims  that  to  annex  the  further  condition — 
**  and  if  he  be  then  of  the  age  of  thirty  years" — would  be 
manifestly  to  add  to  and  vary  the  terms  of  the  will.  This 
cannot  be  done,  says  the  counsel,  even  if  it  were  conceded 
or  absolutely  demonstrated  as  an  extrinsic  fact  that  the 
testatrix  intended  the  gift  to  be  so  conditioned  or  limited. 
It  is  not  the  intention  simply,  but  the  expressed  intention, 
of  the  testatrix  to  which  effect  must  be  given. 

There  are  here  two  separate  legacies  ;  one  is  given  to 
James  directly,  the  other  is  given  to  Charles  directly. 
By  virtue  of  subsequent  clauses  of  the  will,  in  the  case  of 
death,  the  one  succeeds  to  the  other's  legacy.  Charles 
claims  this  five  hundred  thousand  dollars,  not  under  the 
clause  making  original  provision  for  him,  but  under  the 
subsequent  clause  substituting  him  for  his  brother  as  to 
the  latter's  legacy.  By  what  authority,  asks  the  counsel 
for  petitioner,  can  a  limitation  annexed  to  the  first  legacy 
only  be  engrafted   upon   the   second   also  ?     Such,  the 
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counsel  asserts,  is  not  the  expressed  will  of  the  testatrix — 
to  say  that  she  so  intended,  or  that  such  would  be  in 
harmony  with  her  general  purpose,  is  to  indulge  in  mere 
conjecture.  It  may  or  mav  not  have  been  so  ;  the  actual 
intent  cannot  now  be  positively  ascertained.  The  Court 
is  confined  to  the  will  as  it  is  written. 

The  Court  cannot  agree  with  counsel  for  petitioner  in 
his  contention  that  the  actual  intent  of  the  testatrix  can 
not  be  ascertained  from  the  will  as  it  is  written.  On  the 
contrary,  the  design  and  scheme  of  the  testatrix  are 
ascertainable  and  expressed  with  sufficient  clearness,  if 
not  with  absolute  accuracy  of  verbal  expression.  The 
design  and  scheme  were,  without  doubt,  as  gathered  from 
the  entire  instrument,  to  secure  to  the  children,  upon 
attaining  a  certain  age,  the  full  possession  and  enjoyment 
of  the  portion  of  the  estate  allotted  to  them,  and  mean- 
while to  secure  to  them  an  income  sufficient  to  support 
their  station  in  society. 

It  is  clear  to  the  Court,  from  the  study  of  the  whole 
will,  that  James  was  not  to  enter  into  the  enjoyment  of 
his  portion  until  he  should  have  reached  the  age  of 
thirty-five  years,  nor  Charles  until  thirty  years,  and  that 
neither  was  to  have  more  than  a  monthly  allowance  until 
the  expiration  of  either  period.  To  give  to  either  before 
that  point  of  time  any  portion  of  the  capital  would  be  to 
violate  the  intention  of  the  testatrix.  In  carrying  this 
intention  into  effect  it  is  permissible  to  resort  to  any 
reasonable  intendment. 

It  should  seem  unnecessary  to  q.uote  the  commonplaces 
of  construction  in  this  connection,  as,  for  example,  that 
the  interpretation  of  a  will  must  depend  upon  the  inten- 
tion of  the  testator,  to  be  ascertained  from  a  full  view  of 
everything  contained  within  the  "four  corners"  of  the 
instrument ;  or,  that  all  the  parts  of  a  will  are  to  be  con- 
strued in  relation  to  each  other,  and  so  as,  if  possible,  to 
form  one  consistent  whole  ;  or,  that  an  intent  inferable 
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from  the  language  of  a  particular  clause  may  be  qualified 
or  changed  by  other  portions  of  the  will  evincing  a 
different  intent,  for  the  substance  and  intent,  rather  than 
words,  are  to  control. 

The  intention  of  the  testatrix  is  the  first  and  great 
object  of  inquiry,  and  to  this  object  technical  rules  to  a 
certain  extent  are  made  subservient. 

It  is  a  cardinal  rule  of  construction  that  effect  must  be 
given,  if  possible,  to  every  part  of  a  will. 

There  is,  perhaps,  no  rule  of  construction  of  wider 
application  to  wills,  or  which  oftener  requires  to  be  acted 
upon,  than  that  every  portion  of  the  instrument  must  be 
made  to  have  its  just  operation,  unless  there  arises  some 
invincible  repugnance,  or  else  some  portion  is  absolutely 
unintelligible. 

Applying  these  familiar  principles  and  rules  to  this 
will,  it  is  manifest  that  the  testatrix  imposed  upon  each 
of  the  legatees  a  period  of  waiting  for  the  enjoyment  of 
their  legacies,  except  the  monthly  allowances,  which  is 
not  only  binding  upon  the  legatees,  but  also  upon  the 
trustees  whose  duties  under  the  will  are  therein  defined 
with  as  much  precision  as  the  rights  of  the  legatees. 

No  reason  can  be  imagined  why  the  testatrix  should 
have  been  less  solicitous  concerning  the  five  hundred 
thousand  dollars  in  question  than  concerning  the  five 
hundred  thousand  dollars  primarily  given  by  her  to  the 
petitioner,  or  why  she  should  intend  to  make  any  dis- 
tinction between  the  two  sums  as  to  the  term  of  waiting. 
It  seems  to  the  Court  that  in  order  to  set  aside  or  modify 
the  rule  of  waiting  imposed  by  the  will,  plain  and  specific 
language  should  be  discovered  in  that  instrument  mani- 
festing an  intention  on  the  part  of  the  testatrix  so  to  do. 

The  clause  in  the  will  upon  which  the  petitioner  relies 
for  immediate  payment  of  the  legacy  in  question  contains 
no  word  indicating  when  the  trustees  shall  pay  the 
amount      Nor  does  that  clause  define  the  time  when  the 
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death  of  the  legatee,  James,  must  occur  in  order  that  his 
share  may  hecome  payable  to  Charles.  The  clause  is 
elliptical  both  in  respect  of  when  the  death  of  James 
must  occur  and  when  the  share  upon  the  occurrence  of 
his  death  must  be  paid  by  the  trustees  to  the  petitioner. 

It  is  certain  that  the  testatrix  did  not  intend  that  in 
case  James  died  after  having  attained  the  age  of  thirty- 
five  years,  and  after  having  been  put  in  possession  of  the 
legacy  by  the  trustees,  it  should  ever  revert  to  the 
petitioner  or  be  called  back  into  the  hands  of  the  trustees. 
The  time  when  the  death  of  James  must  occur  to  entitle 
Charles  to  be  paid  this  share  becomes  necessarily  a 
matter  of  construction  and  interpretation  upon  the  read- 
ing and  consideration  of  every  other  clause  in  the  will. 
So,  it  may  be  said  of  the  time  when  the  trustees  should 
pay  to  the  petitioner  the  share  allotted  to  James,  it  is  a 
matter  to  be  gathered  from  all  the  provisions  contained 
in  the  will,  and  its  general  purport  and  purpose. 

It  seems  to  the  Court  that  no  one  can  read  the  clauses 
of  the  will  preceding  that  upon  which  the  petitioner 
relies,  without  being  convinced  that  the  testatrix  had  no 
intention  of  authorizing  the  payment  to  Charles  of  any- 
thing  mentioned  in  the  will,  except  the  monthly  allow- 
ance, prior  to  his  attaining  the  age  of  thirty  (30)  years  ; 
and  that  the  will  must  be  read  as  an  entirety,  and  the 
conditions  and  limitations  which  precede  the  clause 
relied  upon  must  be  applied  thereto,  and,  when  so  read,, 
the  will  is  destructive  of  the  claim  of  petitioner. 

It  is  the  opinion  of  the  Court  that  the  clause  relied 
upon  by  the  petitioner  cannot  be  isolated  from  the  con- 
text and  construed  as  a  separable  section  of  the  testament, 
but  that  it  must  be  read  and  construed  as  an  integral 
portion  of  that  instrument,  to  be  interpreted  with  the 
other  constituents  of  the  will. 

It  follows  that  the  petition  for  partial  distribution  filed 
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herein  is  prematurely  presented,  and  should  be  and  it  is 
denied. 

Note. —On  appeal,  the  order  denying  the  application  was  affirmed, 
but  the  Supreme  Court  went  further  and  expressed  the  opinion  that 
Charles  L.  Pair  would  not  be  entitled  to  the  money  bequeathed  to 
James  G.  Fair,  Jr.,  until  the  date  at  which  the  latter  would  have  arrived 
at  the  age  of  thirty-five  years.     (103  Cal. ,  342.) 
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Application  for  Partial  Distribution. 


Ademption — What  ia — How  Effected — Question  of  F<zct, 


1.  Ademption  is  the  revocation  of  a  grant,  donation,  or  the  like, 
especially  the  lapse  of  a  legacy — (i)  by  the  testator's  satisfying  it  by 
delivery  or  payment  to  the  legatee  before  his  death ;  or,  (2)  by  his 
otherwise  dealing  with  the  thing  bequeathed  so  as  to  manifest  an 
intent  to  revoke  the  bequest. 

2.  To  adeem  is  to  revoke  a  legacy,  either  by  implication,  as  by  a 
different  disposition  of  the  bequest  during  the  life  of  the  testator, 
or  by  satisfaction  of  the  legacy  in  advance,  as  by  delivery  of  the 
thing  bequeathed,  or  its  equivalent,  to  the  legatee  during  the  life- 
time of  the  legator.  A  specific  legacy  may  be  adeemed ;  if  the 
subject  of  it  be  not  in  existence  at  the  time  of  the  testator's  death, 
then  the  bequest  entirely  fails. 

3.  The  ademption  of  a  specific  legacy  is  effected  by  the  extinction  of 
the  thing  or  fund  without  regard  to  the  testator's  intention  ;  but, 
where  the  fund  remains  the  same  in  substance,  with  some  un" 
important  alteration,  there  is  no  ademption. 

4.  The  very  thing  bequeathed  must  be  in  existence  at  the  death  of 
the  testator,  and  form  part  of  his  estate ;  otherwise  the  legacy  is 
wholly  inoperative. 

5.  The  question  of  ademption  is  purely  one  of  fact,  and  not  of  inten- 
tion ;  differing  in  this  respect  from  revocation,  which  is  purely  one 
of  intention. 
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6.  A  testator  who,  at  the  time  of  the  execution  of  his  will,  owned 
certain  land  and  the  buildings  thereon,  together  with  a  foundry 
business  which  was  conducted  on  the  premises,  devised  the  land, 
buildings  and  business,  iocluding  the  machinery,  stock,  book 
accounts,  etc.,  to  his  two  sons  and  a  brother;  several  years  after 
the  execution  of  the  will  the  testator  organized  a  corporation  and 
leased  to  it  the  business  and  personal  property  connected  there- 
with for  a  term  of  years  at  a  specified  rental,  this  leased  property 
to  belong  to  the  corporation  upon  the  expiration  of  the  term.  The 
testator  also  leased  the  real  estate  to  the  corporation  for  a  shorter 
term,  which  expired  before  his  death,  and  there  was  no  renewal  of 
this  lease.  The  testator  was  the  principal  stockholder  in  the 
corporation,  and  it  bore  his  name,  and,  after  its  formation,  he  con- 
tinued to  manage  the  business  as  before.  At  the  time  of  his  death 
a  portion,  of  the  rent  due  to  him  from  the  corporation  was  unpaid. 
Held^  that  the  testator  and  the  corporation  were  practically  one 
and  the  same,  and  that  there  was  no  change  in  the  substance  of  the 
property  possessed  by  the  testator  at  the  time  of  making  his  will, 
and  that  the  devisees  and  legatees  before  mentioned  are  entitled  to 
distribution  of  the  land,  buildings,  business,  rents,  etc.,  above 
specified. 


B,  Noyes,  Esq.,  and  Messrs.  Lloyd  &  Wood,  for  Benjamin 
F.  Garratt,  petitioner. 

John  A.  Wright,  Esq.,  for  William  T.  Garratt,  Jr. 

L,  H.  Sharp,  Esq.,  and  H,  A.  Powell,  Esq.,  for  Anna  G. 
Garratt,  widow  and  residuary  legatee. 

CoFFBY,  J. — The  Court  has  heen  favored  with  approxi- 
mately one  hundred  pages  of  briefs  and  an  equal  number 
of  pages  of  oral  statement,  argument  and  testimony  in 
this  matter,  and  it  is  proper  to  say  that  both  sides  of  the 
controversy  have  been  presented  with  exemplary  clear- 
ness and  ability.  It  has  been  most  thoroughly  and  fairly 
discussed,  and  whatever  difficulty  the  Court  labors  under 
in  deciding  the  points  at  issue  is  due  to  the  strength 
with  which  the  respective  counsel  have  presented  their 
opposing  theories. 

This  is  an  application  for  distribution  before  close  of 
administration  under  Section  1668  of  the  Code  of  Civil 
Procedure. 
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The  application  depends  upon  a  certain  clause  in  the 
will  of  William  T.  Garratt,  who  died  on  January  14, 1890, 
in  San  Francisco.  The  will  bears  date  April  4,  1883,  at 
which  time  the  testator  was  the  owner  of  a  brass  foundry 
on  the  corner  of  Fremont  and  Natoma  streets  in  San 
Francisco,  with  the  land  upon  which  the  foundry  was 
situated,  the  buildings,  stock,  tools,  machinery  and 
fixtures,  and  all  the  appurtenances  of  such  a  business. 

The  will  is  here  inserted  in  full  : 

"  San  Francisco,  April  4, 1883. 

*'  This  is  my  last  will  disposing  of  my  worldly  effects. 

"  To  my  daughter  Emma  the  residence  property  she  now 
resides  in,  also  the  springs  and  lands  known  as  the  Cali- 
fornia Seltzer  Springs,  and  the  sum  of  ten  thousand 
dollars.  To  my  daughter  Amelia  the  residence  property 
she  now  resides  in,  also  the  five-acre  lot  in  Oakland,  and 
the  sum  of  ten  thousand  dollars.  To  my  daughter  Clara 
the  lot  on  Howard  street,  between  Twenty-second  and 
Twenty-third  streets. 

"  To  my  daughter  Julia  the  lot  on  Fremont  street, 
between  Howard  and  Folsom  streets,  also  the  sum  of 
ten  thousand  dollars.  To  my  daughter  Mary  Alice  all 
interest  I  have  and  am  to  have  in  the  two  fifty-vara  lots 
on  Bryant  street,  between  4th  and  5th  streets.  The  land 
known  as  the  tide  lands  to  be  equally  divided  with 
Emma,  Amelia,  Clara,  Julia  and  Mary  Alice,  hoping  that 
it  will  be  kept  as  a  whole  for  many  years. 

**To  my  brother  Benjamin  F.  Garratt,  and  my  son 
William,  and  my  son  Milton,  the  business  and  real  and 
personal  property  corner  of  Fremont  and  Natoma  streets, 
consisting  of  buildings,  land  and  tools  and  stock,  with 
what  stock  may  be  at  the  different  agencies,  the  moneys 
bequeathed  in  this  my  last  will  to  be  paid  out  of  the 
moneys  due  me  on  book  accounts  and  to  be  paid  in 
equal  installments  of  one-third  and  to  be  paid  in  thre'e 
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years,  my  just  debts  to  be  paid  first,  and  the  balance  of 
the  book  accounts  to  be  equally  divided  or  left  as  a  whole 
to  the  firm  of  William  T.  Garratt  &  Co.,  consisting 
of  my  brother  Benjamin,  my  son  William  and  my  son 
Milton,  the  firm  to  allow  my  father,  Joseph  Garratt,  the 
sum  of  seventy-five  dollars  for  each  and  every  month  of 
his  life  ;  and  also  the  sum  of  five  thousand  dollars  to  my 
sister  Rose,  and  three  thousand  dollars  to  Miss  Ellen 
Little,  these  sums  to  be  paid  in  three  installments,  same 
as  above  mentioned.  To  my  wife  Anna  all  my  stocks, 
consisting  of  insurance  and  steamboat  and  railroad,  and 
my  life  insurances,  together  with  the  homestead  property 
of  every  kind.  To  my  son  William  and  my  son  Milton 
the  land  and  buildings  known  as  Nos.  513  and  515 
Market  street,  near  First.  My  wife  Anna  to  take  charge 
for  William  and  Milton,  collect  or  have  collected  the 
rents,  and  use  the  same,  if  needed,  for  William  and 
Milton's  benefit ;  all  property  not  mentioned,  real  or 
personal,  to  my  wife  Anna.  In  case  of  my  wife's  death, 
then  the  property,  both  real  and  personal,  to  be  divided 
as  follows,  this  being  the  property  left  for  my  wife  Anna  : 
To  my  daughter  Emma  my  life  insurance  in  the  Con- 
necticut Mutual  Insurance  Company,  amount  ten  thou- 
sand dollars.  To  my  daughter  Amelia  my  steamboat 
stock  in  the  California  Steam  Navigation  Company, 
excepting  one  hundred  shares  I  leave  for  Capt.  Domingo 
Marcucci.  To  my  daughter  Clara  one-half  of  the  lots 
and  buildings  now  used  as  the  homestead,  No.  405  Sixth 
street,  the  other  half  of  the  lots  and  building  No.  405 
Sixth  street,  and  all  the  furniture  and  personal  property, 
to  be  divided  as  follows,  excepting  what  I  shall  dispose  of 
as  per  schedule  attached  :  My  sons-in-law,  William  A. 
Allen  and  James  Bond,  to  have  my  books  in  library  and 
book-cases,  and  portraits  of  the  family  to  go  to  each  as 
painted  for,  the  other  painted  by  Nahl  to  go  to  my  son 
William,  those  painted  by  Wise  to  go  to  my  son  Milton. 
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My  scrap  books  to  my  brother  Benjamin,  with   what 

cabinet  I  may  have  including  my  desk  and  papers  in  the 

library  desk  meant  the  writing  table  and  fixtures,  and 

what  is  in  the  laboratory  to  go  to  the  firm  of  W.  T. 

Garratt  &  Co.  ;  I  prefer  this  style   of  the  firm  to  be 

kept ;  the  personal  and  one-half  of  the  homestead  lots 

and  buildings,  No.  405  Sixth  street,  to  be  disposed  of  as 

follows  :     To  my  daughters  Emma  and  Amelia  and  Julia 

each  to  have  one-third,  and  any  property  not  mentioned 

that  would  of  become  the  property  of  my  wife  Anna  by 

this  my  last  will  to  be  divided  between  my  daughters 

Emma,  Amelia  and  Julia.     I  appoint  my  wife  Anna  to 

take  charge  and  administer  on  the  same,  and  without 

bonds,   and   in   case   of    her   death    then    my  brother 

Benjamin  F.  Garratt,  and  my  father  Joseph  Garratt,  and 

without  bonds ;   the  word  Emma   was   written   in   the 

margin  before  signing. 

"  W.  T.  Garratt. 

"  Witness,  Geo.  W.  Gates. 

''Witness,  Archibald  L.  Taylor." 

The  clause  under  which  this  application  is  made  is  as 
follows  : 

*'To  my  brother  Benjamin  F.  Garratt,  and  my  son 
William,  and  my  son  Milton,  the  business  and  real  and 
personal  property  corner  of  Fremont  and  Natoma  streets, 
consisting  of  buildings,  land  and  tools  and  stock,  with 
what  stock  may  be  at  the  different  agencies,  the  moneys 
bequeathed  in  this  my  last  will  to  be  paid  out  of  the 
moneys  due  me  on  book  accounts  and  to  be  paid  in 
equal  installments  of  one-third  and  to  be  paid  in  three 
years,  my  just  debts  to  be  paid  first,  and  the  balance  of 
the  book  accounts  to  be  equally  divided  or  left  as  a 
w^hole  to  the  firm  of  W.  T.  Garratt  &  Co.,  consisting 
of  my  brother  Benjamin,  my  son  William,  and  my  son 
Milton." 
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At  the  time  of  making  this  will  the  sole  constituent  of 
the  firm  of  W.  T.  Garratt  &  Co.  was  the  testator  himself. 

It  is  manifest,  therefore,  that  in  mentioning  the  names 
of  his  brother  and  sons  as  members  of  the  firm  he  was 
alluding  to  the  future.  About  two  years  after  executing 
the  will  he  conceived  the  idea  of  incorporating  the  busi- 
ness, and  a  corporation  was  formed  bearing  the  name  of 
W.  T.  Garratt  &  Co.,  in  which  the  testator  was  the 
prime  mover,  holding  about  four-fifths  of  the  stock. 
Shortly  thereafter,  and  on  June  15,  1885,  the  testator 
executed  a  lease  and  agreement  between  himself,  W.  T. 
Garratt,  as  party  of  the  first  part,  and  the  corporation, 
W.  T.  Garratt  &  Co.,  as  party  of  the  second  part, 
whereby  he  leased  this  business  and  personal  property, 
not  including  the  real  property  upon  which  it  was  situ- 
ate, to  the  corporation  for  nine  years  at  an  annual  rent 
of  $20,111.11,  or  an  aggregate  sum  of  $181,000,  and  pro- 
vided that  when  the  last  payment  should  have  been 
made,  with  interest  at  four  per  cent,  per  annum  on  over- 
due payments,  he  would  execute  a  bill  of  sale  to  the  cor- 
poration, or  the  property  should  become  the  property  of 
the  corporation,  in  which  he  was  at  that  time  and  con- 
tinued to  be  the  chief  stockholder,  owning  almost  the  en- 
tire body  of  stock.  In  that  agreement  he  included  2,390 
shares  of  the  capital  stock  which  he  agreed  to  transfer  to 
the  corporation,  thus  virtually  retiring  so  much  of  the 
stock  and  leaving  in  his  own  name  1,556  shares.  He 
died  a  few  years  thereafter.  Up  to  the  time  of  his  death 
testator  continued  in  the  business  and  managed  and  directed 
the  operations  of  the  corporation  in  much  the  same  manner 
as  he  had  done  prior  to  its  creation.  At  the  time  of  his 
death  some  of  the  annual  rents  were  overdue  and  unpaid, 
seventy-two  thousand  dollars  or  thereabouts,  and  the 
remainder  was  to  become  due. 

The  first  question  presented  by  this  proceeding,  accord- 
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ing  to  the  claim  of  the  petitioner  for  partial  distribution, 
is  : 

To  whom  does  the  money  due  and  to  become  due  from,  the 
corporation  to  W,  T.  Oarratt,  for  the  rent  of  the  business,  go 
by  the  terms  of  the  will  t 

Counsel  for  petitioner  claim  that  Section  1301  of  the 
Civil  Code  furnishes  the  answer  to  this  question.  That 
section  reads  as  follows  : 

''An  agreement  made  by  a  testator,  for  the  sale  or 
transfer  of  property  disposed  of  by  a  will  previously 
made,  does  not  revoke  such  disposal  ;  but  the  property 
passes  by  the  will,  subject  to  the  same  remedies  on 
the  testator's  agreement,  for  a  specific  performance  or 
otherwise  against  the  devisees  or  legatees,  as  might  be 
had  against  the  testator's  successors,  if  the  same  had 
passed  by  succession." 

Counsel  for  petitioner  contend  that  inasmuch  as  the 
property  was  agreed  to  be  sold,  not  sold,  by  testator  to  the 
corporation,  the  whole  subject  of  the  bequest  passes  to 
petitioner  and  the  two  other  legatees,  subject  only  to  such 
remedies  as  the  corporation  is  entitled  to  upon  said 
agreement  of  lease  and  sale.  Section  1301  gives  the 
petitioner  and  his  co-legatees  not  the  claim  against  the 
vendee  but  the  property  itself,  in  specie,  limited  only  by 
the  right  of  the  vendee  to  complete  the  inchoate 
purchase. 

Counsel  for  residuary  legatee  contend,  on  the  contrary, 
that  the  quoted  section  of  the  Civil  Code  does  not  apply 
to  the  case  at  all  ;  and  they  insist  the  only  question  in- 
volved is  one  of  ademption  of  legacies.  Section  1301, 
Civil  Code,  and  the  succeeding  sections,  by  their  terms, 
apply  to  questions  of  revocation  and  not  to  ademption. 

In  law,  says  the  dictionary,  ademption  is  the  revoca- 
tion of  a  grant,  donation,  or  the  like,  especially  the  lapse 
of  a  legacy,  (1)  by  the  testator's  satisfying  it  by  delivery 
or  payment  to  the  legatee  before  his  death  ;  or,  (2)  by 
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his  otherwise  dealing  with  the  thing  bequeathed  so  as  to 
manifest  an  intent  to  revoke  the  bequest. 

To  adeem  is  to  revoke  a  legacy  either  by  implication, 
as  by  a  different  disposition  of  the  bequest  during  the 
life  of  the  testator,  or  by  satisfaction  of  the  legacy  in 
advance,  as  by  delivery  of  the  thing  bequeathed,  or  its 
equivalent,  to  the  legatee  during  the  lifetime  of  the 
legator.  A  specific  legacy  may  be  adeemed  ;  if  the  sub- 
ject of  it  be  not  in  existence  at  the  time  of  the  testator's 
death,  then  the  bequest  entirely  fails. 

The  question  of  ademption  is  purely  one  of  fact  and 
not  of  intention,  differing  in  this  respect  from  revocation, 
which  is  purely  one  of  intent. 

Bouvier  says  that  ademption  is  the  extinction  or  with- 
holding of  a  legacy  in  consequence  of  some  act  of  the 
testator,  which,  though  not  directly  a  revocation  of  the 
bequest,  is  considered  in  law  as  equivalent  thereto  or  in- 
dicative of  an  intention  to  revoke.  The  ademption  of  a 
dpecific  legacy  is  effected  by  the  extinction  of  the  thing  or 
fund,  without  regard  to  the  testator's  intention ;  but 
where  the  fund  remains  the  same  in  substance,  with 
some  unimportant  alteration,  there  is  no  ademption. 

The  very  thing  bequeathed  must  be  in  existence  at  the 
death  of  the  testator  and  form  part  of  his  estate,  other- 
wise the  legacy  is  wholly  inoperative. 

Did  the  property  bequeathed  to  the  petitioner  here 
form  a  part  of  the  estate  of  William  T.  Garratt  ?  Coun- 
sel for  residuary  legatee  claim  that  by  the  contract  in 
evidence  here  William  T.  Garratt  had  parted  with  all 
beneficial  interest  in  the  property  to  William  T.  Gar- 
ratt &  Co.,  the  corporation  ;  that  the  interest  which  W.  T. 
Garratt  held  at  the  time  of  his  death  was  a  right  to  the 
money  agreed  to  be  paid  ;  that  the  only  interest  which 
he  held  in  the  property  itself  was  the  naked  legal  title, 
simply  for  the  purpose  of  securing  to  him  the  payment 
of  the  money  due  from  W.  T.  Garratt  &  Co. ;  that  he 
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had  no  beneficial  interest  in  the  property,  and  that 
none  could  or  did  pass  by  his  will  to  the  petitioner  ;  that 
inasmuch  as  the  property  itself,  the  beneficial  interest 
therein,  was  not  in  William  T.  Garratt,  it  cannot  pass  to 
petitioner  ;  that  it  being  a  specific  bequest  he  cannot 
have  money  due  upon  the  contract,  nor  can  he  have  the 
shares  of  capital  stock  which  he  claims  of  W.  T.  Garratt 
&  Co.  ;  that  the  only  thing  which  he  takes  is  the  naked 
legal  title  in  trust  for  the  beneficiary  who  is  entitled  to 
the  purchase  money  under  the  residuary  clause  of  the 
will. 

Mr.  John  A.  Wright,  of  counsel  for  William  T.  Garratt, 
Junior,  in  a  brief  filed  by  him,  declares  that  the  whole 
controversy  is  controlled  by  the  provisions  of  Sections 
1303  and  1304  of  the  Civil  Code,  and  not  by  the  provi- 
sions of  Section  1301  of  the  Civil  Code,  as  asserted  by 
the  briefs  of  counsel  for  Benjamin  F.  Garratt. 

Section  1303  of  the  Civil  Code  provides  that  any  **  act 
of  a  testator  by  which  his  interest  in  a  thing  previously 
disposed  of  by  his  will  is  altered  but  not  wholly  divested 
is  not  a  revocation,  but  the  will  passes  the  property 
which  would  otherwise  devolve  by  succession  ; "  and 
Section  1304  provides  for  an  exception  to  this  general 
rule  in  cases  where  the  subsequent  instrument  expresses 
the  testator's  intent  to  revoke  his  will  thereby  or  contains 
provisions  wholly  inconsistent  therewith. 

Mr.  Wright  considers  that  the  Court  is  dealing  with 
such  a  case  as  is  provided  for  by  Section  1303. 

I  am  inclined  to  the  opinion  that  there  was  no  change 
in  the  substance  of  the  property  possessed  by  the  senior 
Mr.  Garratt  at  the  time  of  making  his  will,  and  that  the 
corporation,  with  all  its  powers,  franchises  and  privi- 
leges, was  only  William  T.  Garratt  under  another  name ; 
indeed  the  name  itself,  of  which  he  was  justly  proud  and 
desirous  of  perpetuating,  remained  the  same,  and  the 
control,  management  and  direction  of  affairs  was  in  no 
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material  respect  altered  or  modified  until  after  his  death. 

The  Court  agrees  with  the  counsel  for  petitioner  and 
adopts  his  argument  and  conclusions  as  herein  under  ex- 
pressed. 

The  only  change  in  the  testator's  business  arrange- 
ments which  can  be  claimed  as  an  evidence  of  change  of 
intention,  as  expressed  in  the  will,  was  the  incorporation 
of  W.  T.  Garratt  &  Co.,  a  corporation. 

That  the  testator  did  not  consider  his  position  in  any 
respect  different  after  the  formation  of  the  corporation  is 
evident  from  the  fact  that  he  continued  to  manage  and 
direct  the  affairs  of  the  business  ;  his  word  was  law,  and, 
while  his  acts  were  sometimes  ratified  by  the  board  of 
directors,  they  were  never  questioned  by  anyone.  Mr. 
Taylor,  an  employee  of  the  corporation,  kept  his  private 
books  as  he  had  done  before.  The  testator  leased  the 
personal  property  to  the  corporation  for  nine  years,  and 
by  a  separate  instrument  leased  to  it  the  real  estate  for 
five  years,  which  last  named  lease  has  expired.  It  is  not 
reasonable  to  suppose  that  he  intended  to  leave  to  one 
person  the  land,  and  to  another  a  majority  of  the  capital 
stock  in  the  corporation  which  occupies  said  land  with 
its  extensive  works,  and  which  at  this  moment  has  no 
agreement  as  to  the  rent  it  shall  pay. 

The  expiration  of  the  lease  of  the  real  estate  has  left 
the  corporation  entirely  at  the  mercy  of  the  devisees  of 
the  land  as  to  the  amount  of  rent  it  must  pay,  and  has 
made  the  corporation  liable  to  be  turned  out  of  possession 
at  short  notice.  To  a  business  of  the  nature  of  Mr.  Gar- 
ratt's  this  might  be  disastrous,  and  it  cannot  be  said  that 
testator  meant  to  so  dispose  of  his  property  as  to  leave 
such  conflicting  interests. 

On  the  other  hand,  to  hold  that  the  testator  meant  his 
interests  as  stockholder  and  tenant,  as  well  as  his  interest 
as  landlord,  to  become  vested  in  the  same  hands,  will 
avoid  any  such  complication  as  the  one  just  referred  to. 
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and  would  seem  to  carry  into  effect  the  testator's  wishes. 

It  seems  to  the  Courts  as  it  did  to  counsel  for  petitioner, 
that  ''an  intelligent  effort  to  ascertain  what  the  writer 
(testator)  meant''  can  result  in  no  other  conclusion  than 
that  Mr.  Garratt,  after  the  formation  of  the  corporation, 
considered  that  matters  stood  on  about  the  same  footing 
as  before,  and  expected  and  wished  that  his  brother  and 
sons  should  become  the  owners,  not  only  of  the  land  on 
which  the  foundry  stood,  but  of  all  his  interests  in  the 
foundry  itself,  which  interest  at  the  time  of  his  death 
consisted  of  3,946  shares  out  of  6,000  shares  of  the  cor- 
poration's capital  stock  ;  of  said  3,946  shares  2,390  shares 
were  included  in  the  agreement  of  sale  to  the  corporation. 

If  these  views  be  correct,  the  petitioner  herein  is  enti- 
tled to  one-third  of  the  following  described  property  : 

First — The  real  estate,  corner  of  Fremont  and  Natoma 
streets,  fully  described  in  the  inventory,  together  wit  h 
the  rent  accrued  thereon  since  the  death  of  testator  ; 

Second — The  business,  stock,  tools,  etc.,  owned  by  the 
testator  on  April  4,  1883,  together  with  similar  property 
by  which  it  has  been  replaced  ;  subject,  however,  to  the 
right  of  W.  T.  Garratt  &  Co.,  a  corporation,  to  purchase 
the  same  on  payment  of  the  unpaid  portion  of  the  rent 
specified  in  the  lease  introduced  in  evidence  as  Exhibit  D; 

Third— 3,946  shares  of  the  capital  stock  of  W.  T.  Gar- 
ratt  &  Co.,  a  corporation,  subject  to  the  right  of  said 
corporation  to  purchase  2,390  shares  thereof,  as  provided 
in  said  Exhibit  D. 

Let  a  decree  be  drawn  in  conformity  with  these 
conclusions. 
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Estate  of  ERNST  MIEHLE,  alias  O-EORO-E 

E.  MILLER,  Deceased. 

[No  13,071.     Decided  January  24,  1893.] 

Application  for  Temporary  Withdrawal  of 

Paper  from  Files. 


Withdratoal  of  Paper  from  Files — Power  of  Court  aa  to. 


1.  The  Conrt  has  00  power  to  authorize  the  withdrawal  of  a  paper 
from  the  files,  except  in  the  cases  provided  for  by  Section  1950, 
C.  C.  P. 

2.  Section  1950  of  the  Code  of  Civil  Procedure  provides  that  a  record, 
a  transcript  of  which  is  admissible  in  evidence,  must  not  be  re- 
moved from  the  office  where  if  is  kept,  except  upon  the  order  of  the 
Court,  in  certain  specified  cases. 

3.  The  Courts  of  Probate  have  exclusive  jurisdiction  of  matters  relating 
to  the  proof  of  wills,  and  before  a  will  can  be  read  in  evidence,  in 
support  of  a  title  under  it,  the  party  seeking  to  introduce  it  must 
show  that  it  has  been  regularly  admitted  to  probate  {Castro  v. 
Richardson^  18  CaL,  480). 

4.  A  paper,  filed  for  probate  as  a  will,  not  being  admissible  in  any 
other  proceeding  as  the  will  of  the  alleged  testator  until  it  has  been 
admitted  to  probate  as  such,  a  transcript  thereof,  prior  to  its 
admission  to  probate,  is  likewise  not  admissible  in  evidence  ;  hence 
the  Court  has  no  power,  under  Section  1950,  C.  C.  P.,  to  authorize 
its  removal  from  the  files. 

5.  Even  if  the  power  existed,  it  ought  not  to  be  exercised  in  a  case 
where  it  is  sought  to  transmit  the  paper  beyond  the  territorial 
limits  of  the  State  and  out  of  the  jurisdiction  of  the  Court,  which 
would  thus  lose  control  of  it  and  be  rendered  powerless  to  enforce 
its  return  to  the  files. 


Carl  T,  Oraefy  Esq.,  for  applicant. 
Qustav  Outsch,  Esq.,  contra. 

Coffey,  J. — On  December  30,  1892,  an  instrument 
purporting  to  be  the  last  will  of  George  E.  Miller  was  filed 
in  this  Court.     (Section  1298,  C.  C.  P.) 
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On  January  9, 1893,  George  Ross,  the  person  named  in 
said  instrument  as  the  sole  devisee  thereunder  and  as  the 
sole  executor  thereof,  was,  upon  his  application,  by  this 
Court,  appointed  special  administrator  of  the  estate  of  said 
George  E.  Miller,  who  is  alleged  to  have  died  on  the  24th 
day  of  August,  1892,  at  Penang,  Straits  Settlements,  and 
to  have  been  a  resident  of  the  City  and  County  of  San 
Francisco,  State  of  California,  at  the  time  of  his  death. 
It  is  further  alleged  that  the  true  name  of  the  testator 
was  Ernst  Miehle. 

The  instrument  filed  as  aforesaid  bears  date  on  the  23d 
day  of  August,  1892. 

Application  having  been  made  to  the  Court  for  the 
admission  of  the  alleged  will  to  probate,  the  genuineness 
of  the  testator's  signature  was  proved  on  the  hearing.  It 
was  further  shown  that  the  persons  who  appear  to  have 
signed  the  instrument  as  subscribing  witnesses  are  the 
commander,  purser  and  chief  mate  of  the  steamship 
"  Lightning,*'  which  plies  between  ports  of  the  Chinese 
and  Indian  Seas,  and  that  none  of  them  can  be  brought 
within  the  jurisdiction  of  this  Court  for  the  purpose  of 
examination. 

The  evidence  so  far  presented  is  insufficient  to  prove  the 
will,  and  the  applicants  for  probate  desire  now  to  take 
the  depositions  of  the  subscribing  witnesses  at  Penang, 
Straits  Settlements,  where  they  can  be  most  conveniently 
examined,  and  to  exhibit  to  them  the  original  document. 

The  Court  is  accordingly  asked  for  an  order  authorizing 
the  withdrawal  of  the  alleged  will  from  the  files  and 
directing  a  commission  to  be  issued  to  the  Consular  Agent 
of  the  United  States  at  Penang  to  take  said  depositions ; 
the  will  to  accompany  the  commission,  and  to  be  returned 
with  the  same  to  the  Court. 

Questions  arise,  firsty  whether  the  Court  has  the  power 
to  make  the  order ;  and,  second,  if  so,  whether  it  should 
make  the  order  in  the  present  case. 


Estate  of  Mikhle.  271 

Under  our  law  it  is  the  duty  of  the  clerk  to  "take 
charge  of  and  safely  keep  or  dispose  of,  according  to  law, 
all  books,  papers  and  records  which  may  be  filed  or 
deposited  in  his  office  "  (Section  4204,  Political  Code,  and 
Section  111,  County  Government  Act  of  March  14,  1883. 
Stats.  1883,  p.  299).  A  distinction  is  thus  drawn  between 
'/books,"  "papers"  and  "records."  Section  1855,  Subd. 
3,  C.  C.  P.,  mentions  "records"  and  "other  documents" 
in  the  custody  of  public  officers.  To  which  of  these 
classes  does  the  instrument  under  consideration  belong  ? 

The  mere  filing  of  an  instrument  purporting  to  be  a 
last  will  does  not  make  it  a  record.  Nor  does  it  seem 
that  proceedings  resulting  in  the  granting  of  special 
letters  of  administration  to  the  person  named  as  executor 
would  have  that  effect.  (See  the  definitions  of  "record" 
in  Webster's  Dictionary  ;  also,  Section  1904,  C.  C.  P.) 
For  the  Court,  which,  in  making  the  appointment  of  a 
special  administrator,  must  give  preference  to  the  person 
entitled  to  letters  testamentary  (Section  1413,  C.  C.  P.), 
cannot,  in  strictness  of  law,  use  such  an  instrument,  not 
yet  admitted  to  probate,  as  evidence.  In  Castro  v. 
Richardson^  18  Cal.,  480,  it  was  held  :  "That  the  record 
of  probate  is  the  only  proof  upon  which  a  party  relying 
on  the  will  can  offer  it  in  evidence." 

If  the  last  mentioned  decision  correctly  defines  the  law, 
then  it  is  not  only  immaterial  whether  an  instrument 
filed  as  a  will,  but  not  yet  probated,  may  be  designated 
as  a  record  or  not,  but  it  is  also  clear  that  Section  1950, 
C.  C.  P.,  does  not  support  the  application  at  bar.  Accord- 
ing  to  that  section  a  record,  "a  transcript  of  which  is 
admissible  in  evidence,"  may,  in  certain  cases,  be 
removed  from  the  custody  of  its  legal  keeper  upon  an 
order  of  the  Court ;  but  if  the  original  itself  cannot  be 
admitted  as  evidence,  a  transcript  is  likewise  inadmissible. 

All  other  cases  of  (intentional)  removal  are  covered  by 
Sections  113  and  114  of  the  Penal-Code,  which  make  the 
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removal  a  criminal  offense.     (See  Section  7,  Penal  Code, 
as  to  "willful.") 

In  Houston  v.  WiUiamSy  13  Cal.,  27,  much  is  said  about 
the  inherent  right  of  a  Court  to  control  its  records  and 
papers  on  file,  but  the  reasoning  does  not  apply  to  the 
present  case,  nor  enlarge  the  scope  of  Section  1950,  C.  C.  P. 

The  Court,  consequently,  lacks  the  power  to  authorize 
the  withdrawal.  If  it  were  otherwise,  the  present  necessity 
of  such  an  exceptional  measure  might,  in  the  second 
place,  be  seriously  questioned.  The  execution  of  the 
instrument  is  alleged  to  have  taken  place  about  five 
months  ago,  and  the  remembrance  of  the  facts  on  the 
part  of  the  subscribing  witnesses  must  be  fresh  and 
distinct ;  if  they  swear  that  they  never  witnessed  but  one 
last  will  of  the  testator,  and  that  this  occurred  on  the  day 
preceding  his  death,  their  testimony,  in  connection  with 
other  facts  to  be  elicited  by  the  examination,  will  go  far 
towards  establishing  the  identity  of  the  instrument ;  and 
if  more  than  a  reference,  in  the  interrogatories,  to  dates 
and  surrounding  circumstances  were  needed,  either  a 
simple  or  a  photographic  copy  of  the  paper,  which  covers 
only  one  page,  would,  in  all  likelihood,  answer  the  purpose. 

Counsel  for  applicant  seems  to  attach  importance  to  the 
claim  that  if  the  petition  were  granted  and  the  alleged 
will,  with  the  commission,  forwarded  by  the  clerk  of  the 
Court,  through  the  United  States  mail,  to  the  Consular 
Agent  of  the  United  States  at  Penang,  who,  by  reason  of 
his  appointment  as  commissioner  and  of  his  acceptance 
thereof,  would  be  an  officer  of  the  Court,  the  document 
might  be  deemed  at  all  times  to  have  remained  in  the 
custody  of  the  Court,  or,  at  least,  of  the  United  States. 
But  the  control  of  the  Court  and  its  right  to  compel  the 
performance  of  duties  by  its  oflScers  do  not  extend 
beyond  the  territorial  limits  of  the  State.  If  the  com- 
missioner, whether  an  officer  of  the  United  States  or  any 
other  person,  residing  on  foreign  soil,  should  fail  to  use 
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and  return  the  paper  as  directed  by  the  Court,  the  latter, 
in  its  judicial  capacity,  could  do  nothing  to  enforce 
obedience.  The  aid  of  the  Federal  Government,  and 
probably  diplomatic  intercession,  would  have  to  be 
invoked  for  that  purpose.  In  view  of  these  and  of  other 
risks,  incidental  to  the  proposed  removal,  and  of  possible 
interests  which  parties  who  may  hereafter  appear  in  the 
matter  of  said  estate  may  have  in  the  original  instrument, 
the  Court  cannot  properly  deprive  itself  and  the  clerk  of 
the  actual  control  over  the  document,  unless  by  law 
expressly  and  distinctly  authorized  so  to  do.  (Compare, 
in  this  connection,  the  "limitations"  referred  to  in 
Houston  v.  Williams,  13  Cal.,  24,  28,  supra.) 

These  views,  if  sound,  render  it  unnecessary  to  examine 
the  question  whether,  if  the  Court  should  grant  the 
request,  and  the  original  document  should  not  be  after- 
wards produced,  either  a  simple  or  a  certified  copy  of  it 
could  be  admitted  as  evidence.  And  it  would  be  difficult, 
if  not  impossible,  to  anticipate  the  causes  of  such  non- 
production,  and  the  various  grounds  upon  which,  under 
our  statutes  and  decisions — as,  e,  g,,  Sections  1299,  1937 
and  1865,  Subdivisions  1  and  3,  C.  C.  P.,  and  Gordon  v. 
Searing,  8  Cal.,  49 — the  Court  might  be  asked  to  admit 
the  copy  in  the  place  of  the  original. 

It  follows  that  the  application  for  removal  should  be 
denied. 
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Guardianship  of  JOHN  H.  MURPHY 

et  al..  Minors. 

[No.  6435.     Decided  June  16,  1893.] 

Application  for  Change  of  Venue. 


Guardianship  Proceedings — Change  of  Venue. 


1.  Part  II  of  the  Code  of  Civil  Procedure  relates  to  civil  actions,  while 
Part  III  concerns  special  proceedings  of  a  civil  nature.  Chapter 
XIV,  Title  XI  of  Part  III,  treats  of  guardian  and  ward,  and  the 
first  thirteen  chapters  of  this  title  deal  with  estates  of  deceased 
persons.  Section  1808,  which  is  in  Chapter  XIV,  provides  that  the 
provisions  of  Title  XI  relative  to  the  estates  of  decedents,  so  far  as 
they  relate  to  the  practice  in  the  Superior  Court,  shall  apply  to 
proceedings  under  said  chapter;  and  Section  17 13,  which  is  in 
Chapter  XII  of  Title  XI,  provides  that,  except  as  otherwise  pro- 
vided in  said  title,  the  provisions  of  Part  II  of  the  code  are 
applicable  to  and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  said  title.  There  is  no  provision  in  Title  XI,  Part 
III,  relating  to  change  of  venue.  Held^  that  in  a  proper  case 
the  provisions  of  Section  397,  in  Title  IV,  Part  II,  apply  to 
g^uardianship  proceedings. 

2.  Under  Section  1747  of  the  Code  of  Civil  Procedure  the  Superior 
Court  of  the  county  wherein  a  minor  resides  may,  when  necessary, 
appoint  a  guardian  of  his  person  and  estate ;  such  guardian  has  the 
custody  of  the  minor  and  the  care  of  his  estate  until  legally  dis- 
charged (Sections  1753, 1801  and  1802,  C.  C.  P. ;  Section  253,  C.  C.) ; 
and  when  the  guardian  and  his  wards  remove  to  another  county 
(see  Section  248,  C.  C),  where  all  the  property  of  the  wards  is 
situated,  the  convenience  of  witnesses  and  the  ends  of  justice  ¥rill 
be  promoted  by  transferring  the  guardianship  proceedings  to  such 
county,  and  the  change  may  be  made  pursuant  to  Subdivision  3  of 
Section  397,  C.  C.  P. 


On  July  15, 1887,  letters  of  guardianship  of  the  persons 
and  estates  of  John  H.  Murphy,  Mary  A.  Murphy,  James 
F.  Murphy,  Albert  E.  Murphy  and  George  Murphy — 
minor  children  of  Patrick  S.  Murphy,  deceased,  and 
Margaret  A.  Murphy — were  issued  to  their  mother  by  the 
Superior  Court  of  the  City  and  County  of  San  Francisco. 
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At  the  time  of  the  issuance  of  the  letters  the  minors 
resided  with  their  mother  in  said  city  and  county. 

On  June  13,  1893,  the  guardian  made  an  application, 
supported  by  affidavit,  for  a  change  of  venue  to  Nevada 
County. 

The  facts  shown  by  the  affidavit  are  stated  in  the 
opinion  of  the  Court. 

/.  F,  Riley y  Esq.,  for  guardian. 

Coffey,  J. — This  is  a  motion  to  change  the  place  of 
proceedings  in  the  above  entitled  matter  from  the 
Superior  Court  of  the  City  and  County  of  San  Francisco 
to  the  Superior  Court  of  Nevada  County. 

Section  1713  of  the  Code  of  Civil  Procedure  provides 
that, "  Except  as  otherwise  provided  in  this  title  (Title  X I ), 
the  provisions  of  Part  II  of  this  code  are  applicable  to 
and  constitute  the  rules  of  practice  in  the  proceedings 
mentioned  in  this  title."  "  This  title "  embraces  pro- 
ceedings in  Probate  Courts,  including  guardianship  of 
minors.  Section  397  of  the  Code  of  Civil  Procedure 
provides  that  "  The  Court  may,  on  motion,  change  the 
place  of  trial  in  the  following  cases  : "  "  3.  When  the 
convenience  of  witnesses  and  the  ends  of  justice  would 
be  promoted  by  the  change.''  There  can  be  no  doubt 
that  the  convenience  of  witnesses  and  the  ends  of  justice 
would  be  promoted  by  the  change  in  this  case,  as  the 
guardian  and  all  the  minors  reside  in  the  County  of 
Nevada  and  all  the  property  of  the  estate  is  situated  in 
said  county,  as  appears  by  the  affidavit  on  file  herein. 
This  section,  397,  is  a  portion  of  Part  If,  referred  to  in 
Section  1713. 

The  question  arises,  Is  it  anywhere  provided  in  Title 
XI  that  the  rules  of  transfer  of  proceeding  in  ordinary 
civil  actions,  as  stated  in  Section  397,  do  not  or  shall  not 
apply  to  the  removal  or  transfer  of  probate  proceedings  ? 
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A  careful  examination  of  all  the  sections  of  this  title 
shows  no  such  provision.  But  there  is  no  express  pro- 
vision of  the  statute  authorizing  the  place  of  trial  to  be 
changed  in  such  cases,  and  this  might  be  used  as  an 
argument  against  the  change,  and  prior  to  the  decision 
of  People  V.  Almy,  46  Cal.,  246,  such  contention  was  made. 
In  that  case  the  Probate  Court  of  Marin  County,  after 
three  juries  had  failed  to  agree  (in  the  matter  of  the 
Estate  of  James  Black,  deceased),  entered  an  order 
changing  the  place  of  trial  to  the  Probate  Court  of  the 
City  and  County  of  San  Francisco.  The  opponents  of  the 
will  claimed  that  the  Probate  Court  of  Marin  County  had 
no  jurisdiction  to  change  the  place  of  trial  and  that  the 
order  was  void,  and  moved  the  said  Probate  Court  of 
Marin  County  to  proceed  with  the  trial.  The  Court 
refused,  and  the  opponents  of  the  will  applied  to  the 
Supreme  Court  for  a  writ  of  mandate  to  compel  it  to 
proceed  with  the  trial.  That  Court  said  :  "  The  only 
question  raised  by  the  application  for  the  writ  is  whether 
the  Court  had  the  authority  and  jurisdiction  to  enter  the 
order  changing  the  place  of  trial.  There  is  no  express 
provision  of  the  statute  authorizing  the  pUice  of  trial  to  be 
changed  in  such  cases,**  The  Court  then  proceeded  to 
examine  the  sections  of  the  Practice  Act  and  Probate 
Act  corresponding  to  the  above  quoted  sections,  and 
which  are  practically  identical  with  them,  and  some  other 
sections  of  the  Probate  and  Practice  Acts,  and  concluded  : 
**  We  entertain  no  doubt  whatever  that  in  a  case  like  this 
it  is  competent  for  the  Probate  Court  to  order  the  place 
of  trial  to  be  changed."  The  Court  has  squarely  decided 
that  although  there  is  no  express  provision  of  the  statute 
authorizing  the  change  of  place  of  trial,  yet  the  Court 
has  the  undoubted  power  under  the  law  to  order  the 
place  of  trial  to  be  changed. 
Motion  granted. 
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O-nardianship  of  PRANK  B.  TAYLOR, 

a  Minor. 

[No.  1946.     Decided  July  22,  1886.  J 

Application  by  Relative  of  Minor  to  Supersede 

Stranger  as  Ouardian. 


Letters  of  Guardianship — Rights  of  Relative  of  Minor  to,  as 
Against  Stranger — Appointment  of  Guardians — Considerations 
Controlling. 


1.  Id  the  appointment  of  guardians  of  minors  the  Court  is  to  be 
guided  by  the  considerations  specified  in  Section  246  of  the  Civil 
Code. 

2.  Where  the  father  of  a  minor  is  dead  and  the  mother  is  unfit,  and  a 
stranger  is  appointed  guardian,  and  the  mother  thereafter  dies, 
having  indicated  a  wish  that  a  relative  be  appointed  guardian  of 
her  child,  and  it  appears  to  be  for  the  best  interests  of  the  child, 
the  appointment  of  the  stranger  will  be  revoked  and  the  relative 
appointed. 

3.  Section  253  of  the  Civil  Code,  which  specifies  the  causes  for  which 
a  guardian  may  be  removed,  must  be  read  in  connection  with  the 
other  provisions  of  the  codes  on  the  subject  of  guardianship. 
Accordingly,  where  a  stranger  to  the  minor  is  appointed  guardian, 
and  thereafter  a  relative  of  the  minor,  who  had  no  notice  of  the 
stranger's  application  (see  Sections  243  and  246,  Civil  Code,  and 
Section  1747,  C.  C.  P.),  petitions  for  the  revocation  of  the  letters 
theretofore  granted  to  the  stranger,  and  for  his  own  appointment 
as  guardian,  such  relative  is  not  estopped  by  the  previous  appoint- 
ment, and  Section  253  of  the  Civil  Code  has  no  application. 

4.  During  the  lifetime  of  the  father  a  request  by  the  mother  alone  for 
the  appointment  of  a  third  person  as  guardian  of  their  minor  child 
is  of  no  legal  effect  (Section  197,  C.  C),  and  confers  no  rights  and 
imposes  no  duty  upon  the  person  whose  appointment  is  thus 
requested,  and  his  failure  to  act  upon  the  request,  during  the  life- 
time of  the  parents,  cannot  be  taken  against  him  upon  his  applica- 
tion to  be  appointed  guardian  of  the  minor,  after  the  parents'  death. 


On  December  8,  1882,  Nathaniel  Hunter,  Secretary  of 
the  California  Society  for  the  Prevention  of  Cruelty  to 
Children,  was  appointed  guardian  of  Frank  B  Taylor,  a 
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minor,  whose  father  was  dead  at  the  time  and  whose 
mother  had  been  guilty  of  cruelty  and  neglect  towards 
him. 

Thereafter  the  mother  died,  and  on  February  9,  1886, 
John  Tucker,  a  cousin  of  the  minor's  mother,  applied  for 
the  revocation  of  the  letters  theretofore  issued  to  Hunter, 
and  for  his  own  appointment  as  guardian.  In  his  peti- 
tion Tucker  alleged  that  he  had  no  knowledge  of  Hunter's 
application  until  long  after  his  appointment. 

Messrs.  /.  E,  Jarrett  and  Charles  W.  Bryant^  for 
applicant. 

James  I.  Boland,  Esq.,  for  Nathaniel  Hunter,  opposed. 

CoppKY,  J. — John  Tucker  bases  his  application  for 
letters  of  guardianship  upon  three  grounds  : 

1.  He  is  a  relative,  and  as  such  is  entitled  to  the  letters. 

Par,  4,  Sub.  3,  Sec.  246,  Civil  Code. 

2.  He  is  one  who  w^as  clearly  indicated  by  the  wishes 
of  the  minor's  deceased  mother,  as  her  choice  of  guardian 
in  case  of  her  death. 

Par.  2,  Sub.  3,  Sec.  246,  Civil  Code. 

3.  He  is  one  of  the  next  of  kin  of  minor,  and  as  such 
has  a  natural  right  to  the  guardianship,  at  common  law. 

Reeves'  Domestic  Relations,  315. 

The  testimony  shows  that  Tucker  is  competent  to  act 
as  guardian,  and  that  it  is  for  the  best  interest  of  the 
ward  that  he  be  appointed. 

He  has  not  surrendered  his  right,  and  it  has  not  been 
taken  away  from  him  by  the  judgment  or  order  of  any 
Court. 

Counsel  opposing  Tucker's  application  has  referred  to 
a  previous  order  of  this  Court  appointing  Nathaniel 
Hunter  guardian. 

He   has   not  expressly  urged  the  proposition  that  a 
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stranger  to  a  record  in  judicial  proceedings  can  have  his 
future  rights  taken  away  from  him  ;  nor  has  he  con- 
tended that  Tucker  was  estopped  by  proceedings  of  which 
he  had  no  notice. 

He  has  referred  to  Section  253,  C.  C,  and  asserts  that 
Hunter  could  not  be  removed  except  for  the  causes 
therein  mentioned.  It  is  unnecessary  to  cite  authorities 
that  all  sections  of  the  code  must  be  read  together,  and 
that  all  must  stand  if  possible. 

By  the  construction  contended  for,  if  parents  should 
be  absent  from  the  State  temporarily  and  leave  their 
children  with  friends,  and  such  friends  should  procure 
letters  of  guardianship,  the  letters  could  not  be  revoked 
on  the  ground  of  the  superior  rights  of  the  parents.  The 
parents  would  be  bound  by  a  record  to  which  they  were 
not  parties,  and  would  be  compelled  to  show  the  incom- 
petency of  the  guardian  who  claimed  that  their  rights 
were  taken  away  from  them  "  without  due  process  of  law." 

Tucker's  right  has  not  been  taken  away  from  him  by 
due  or  any  process  of  law.  He  has  not  relinquished  it, 
and  now  for  the  first  time  he  appears  in  this  Court  on 
equal  terms  with  Hunter,  and  the  previous  order,  as  to 
Tucker,  is  as  if  it  had  not  been. 

The  parents  may  or  may  not  have  been  estopped  by  it, 
but  there  is  no  more  estoppel  as  to  Tucker  than  if  the 
records  were  blank. 

We  have  searched  the  books,  and  we  cannot  find  a 
single  case  where  counsel  have  urged  the  proposition 
that  a  person  is  bound  by  a  record  to  which  he  is  a 
stranger  when  such  record  purports  to  divest  him  of  a 
right,  or  where  a  text  writer  or  Court  have  ever  considered 
such  a  question. 

The  Courts  in  New  York,  where  the  law  of  guardian- 
ship is  similar  to  ours,  and  where  a  section  of  their  code 
exists  similar  to  Section  253,  C.  C,  have  uniformly  dis- 
regarded orders  appointing  guardians  where  notice  is  not 
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given  to  relatives,  if  the  orders  are  attacked  by  the  persons 
not  notified  and  who  have  a  right  to  the  appointment. 

Their  code  is  broader  in  its  language  than  ours  as  to 
the  discretion  of  the  Court  in  ordering  notices  to  be  given  ; 
yet  it  is  said  that  it  is  a  legal  and  not  an  arbitrary 
discretion. 

We  cannot  find  an  instance  where  the  position  urged 
here  was  ever  presented  before  the  New  York  Courts. 

4  Redfield,  306. 

Underhill  v.  Dennis,  9  Paige,  208. 
Moorehouse  v.  Cook,  Hopkins  Ch.,  258. 
Richards^  Case,  15  Abb.,  N.  S.,  p.  7. 

Testamentary  guardians  are  held  by  our  Supreme  Court 
to  be  on  the  same  footing  as  probate  guardians. 

In  Lord  v.  Hough,  37  Cal.,  657,  the  mother  had  notice 
of  the  appointment  of  the  testamentary  guardian,  yet  the 
Supreme  Court  did  not  consider  the  question  here  urged, 
but  in  substance  followed  the  reasoning  of  the  New  York 
Courts  and  other  Courts  of  last  resort  throughout  the 
United  States. 

Tucker's  right  accrued  on  the  death  of  Mrs.  Taylor, 
and  whether  Tucker  had  or  had  not  notice  at  the  time 
Hunter  was  appointed  is  alike  immaterial. 

In  Lord  v.  Hough,  on  the  application  by  the  mother  for 
guardianship,  the  same  position  was  taken  by  the  guardian 
already  appointed  as  is  here  taken  by  Mr.  Hunter,  but 
the  Court  decided,  in  substance,  that  the  mother  was 
entitled  to  the  trust ;  being  competent  she  could  not  be 
divested  of  this  right,  and  the  precedents  of  a  semi- 
barbarous  civilization  were  scouted  by  the  Court,  and  the 
position  taken  by  counsel  here  was  declared  to  be  not  the 
law. 

It  is  urged,  however,  that  Tucker  was  requested  by  the 
mother  of  this  child  in  1880,  and  also  after  the  seizure  of 
the  minor  by  Hunter,  to  assume  the  guardianship,  and 
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that  he  did  not  do  so.  Counsel  for  Hunter  has  given  a 
good  reason  why  he  did  not  do  so.  The  father  was  living 
at  this  time. 

The  request  of  the  mother  while  the  father  was  living 
was  of  no  legal  effect  under  Section  197,  Civil  Code,  and 
conferred  no  rights  whatever  and  imposed  no  duties  upon 
him,  as  counsel  correctly  urged,  any  more  than  the 
request  of  the  father  in  that  respect  in  relation  to  Hunter. 

The  request  of  the  mother  at  that  time  in  relation  to 
Tucker,  and  that  of  the  father  relative  to  Hunter,  are 
absolutely  void,  except  as  circumstances  showing  the 
mother's  continued  and  long  entertained  desire. 

If,  morally,  any  duty  was  imposed  on  Tucker  during 
these  years,  he  explained  his  action  consistently  with  the 
highest  principles  of  honor  and  right  feeling. 

This  Court  had  adjudged  the  parents  unfit  to  care  for 
the  child. 

If  Tucker,  as  a  relative  of  the  deceased  mother  and  also 
her  friend  and  the  friend  of  its  father,  had  secured  letters 
of  guardianship,  could  he  have  resisted  the  longing  and 
importunities  of  the  child's  mother  to  have  the  care  of 
her  offspring  ? 

The  responsibility  would  have  been  a  divided  one,  and 
he  would  have  been  in  a  perpetual  war  between  the 
kindliest  feelings  of  his  nature  and  the  orders  of  this 
Court. 

Tucker  was  of  opinion  that  after  her  husband's  death 
the  mother  was  conquering  her  disposition  to  drink, 
taught  her  and  forced  on  her  by  Taylor,  and  that  the 
child  was  better  with  her  ;  as  a  gentleman  he  could  not 
place  himself  in  antagonism  with  either  the  Court  or  his 
better  nature.  Had  he  accepted  the  guardianship  and 
refused  the  care  of  the  child  to  its  mother,  his  relative 
and  friend,  it  would  have  shown  in  him  a  hardness  of 
heart  which  would  have  been  conclusive  evidence  of  his 
unfitness  for  this  trust. 
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Another  portion  of  the  testimony  might  be  here  referred 
to  :  Tucker  has  testified  that  he  is  the  owner  of  income 
bearing  property  sufficient  for  all  his  needs,  and  that  he 
is  in  such  a  financial  position  that  he  does  not  seek  con- 
tracts in  his  line  of  business  other  than  those  in  which 
there  is  ample  remuneration  for  the  exercise  of  his  highest 
skill.  That  on  his  own  account  he  cares  nothing  for  this 
guardianship,  and  that  he  is  making  the  contest  solely  in 
compliance  with  the  request  of  his  dying  relative — his 
promise  to  her,  and  for  the  good  of  the  child. 

This  motive,  from  the  argument  of  counsel,  is  not 
understood  by  Mr.  Hunter.  Because  Tucker  is  actuated 
by  purer  motives  than  men  frequently  are  in  such  matters 
is  no  reason  why  his  rights  should  be  disregarded,  or  that 
he  is  the  less  in  earnest  concerning  them. 

Gain  is  not  Mr.  Tucker's  motive  for  appearing  before 
this  Court  ;  the  good  of  the  minor  is  his  motive. 

Another  circumstance  appearing  in  the  testimony 
might  be  noticed  here  :  It  was  proved,  and  there  is  no 
contradiction,  that  Mr.  Taylor  in  his  lifetime  induced 
Mrs.  Taylor  to  drink.  Mr.  Taylor's  own  sister  testified 
that  he  was  addicted  to  drink  and  that  it  brought  about 
the  ruin  of  his  family. 

There  is  another  broad  proposition  underlying  the 
application  of  Tucker.  He  is  of  the  blood  of  the  ward, 
and  Hunter  is  a  stranger,  and  no  Court  has  yet  decided 
that  a  stranger  has  a  better  right  than  the  relative.  Even 
if  one  parent  should  request  the  appointment  of  a 
stranger  it  would  be  disregarded  when  next  of  kin, 
equally  competent,  will  take  the  trust. 

When  two  persons,  one  a  relative  and  the  other  not, 
apply  for  guardianship  of  a  person,  all  other  things  being 
equal,  the  relative  should  be  appointed. 
Johnsen  v.  Kelly y  44  Ga.,  485. 

Preference  shall  be  given  in  all  cases  to  the  next  of  kin. 
Allen  V.  PeetCf  25  Miss.,  29. 
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The  American  rule  is  clearly  stated  to  be  that  after  the 
mother  the  next  of  kin  of  an  infant  under  fourteen  years 
is  entitled  to  be  appointed  guardian,  and  that  such  claim 
cannot  be  disregarded  unless  for  some  satisfactory  reason. 

Lord  V.  Hough,  37  Cal.,  657-669. 

Tucker  has  a  natural  right  and  a  right  by  statute  to 
receive  this  trust. 

When  Mr.  Taylor,  the  father,  died,  the  mother  succeeded 
to  the  sole  right  of  designating  a  guardian  for  the  minor. 
Before  that  time  it  was  a  divided  right,  and  it  could  only 
have  been  exercised  by  a  joint  request.  No  such  joint 
designation  was  made,  but  the  mother  did  designate  a 
guardian  who  was  of  next  of  kin  and  in  every  respect 
competent. 

No  point  can  be  urged  about  the  mother's  unfitness  to 
designate  a  person  for  guardian,  because  she  has  used  her 
statutory  right  wisely.  There  is  a  clear  legal  right  given 
this  mother  to  designate,  just  as  much  so  as  is  given  the 
surviving  husband  or  wife  to  designate  an  administrator. 
Her  designation  should  not  be  disregarded  unless  un- 
wisely exercised,  and  here  the  evidence  shows  the  greatest 
wisdom  in  her  selection. 

If  her  wishes  and  instructions  to  Mr.  Kelly  had  been 
carried  out  by  Mr.  Kelly,  a  will  would  have  been  presented 
for  probate  making  Mr.  Tucker  a  testamentary  guardian 
and  executor  of  her  estate.  Could  this  Court  have  refused 
the  probate  of  the  will,  and  have  then  refused  letters  to 
Mr.  Tucker  ?  If  not,  then  can  this  Court  refuse  letters  to 
Mr.  Tucker  upon  her  designation  ? 

Mr.  Hunter  has  testified  that  he  has  never  collected 
pay  for  the  maintenance  of  this  ward,  although  the  mother 
had  ample  means  in  this  city  to  pay  for  the  child.  His 
duties  are  such,  by  reason  of  the  position  he  holds,  that 
he  could  not  easily  have  done  so,  and  no  one  expected 
him  to  do  so. 
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It  is  the  duty  of  a  guardian  to  supply  the  place  of  a 
judicious  parent.  He  stands  in  the  place  of  a  parent, 
and  supplies  that  watchfulness,  care  and  discipline  which 
are  essential  to  the  young  in  the  formation  of  their 
habits,  and  of  which,  being  deprived  altogether,  they 
would  better  die  than  live. 

Schouler's  Domestic  Relations. 

Any  stranger  in  blood  who  would  perform  these  duties 
would  be  entitled  to  the  letters  against  Mr.  Hunter. 

This  is  not  to  his  disparagement,  but  rather  to  his 
credit,  for  he  does  not  intend  to  give  up  the  onerous 
duties  imposed  upon  him  by  the  useful  society  of  which 
he  is  secretary. 

Mr.  Tucker  has  no  direct  heirs.  He  is  a  man  of  means 
and  leisure.  He  is  a  master  of  useful  callings,  and  well 
informed.  The  minor  would  receive  from  him  the  benefit 
of  his  experience,  and  in  the  course  of  nature,  if  his  ward, 
would  be  likely  to  receive  more  property  from  his  guardian 
than  the  amount  of  his  present  estate.  There  is  no  such 
prospect  with  Mr.  Hunter  as  guardian. 

The  desire  of  this  mother  that  Mr.  Tucker,  friend  of 
the  family,  and  her  relative,  should  be  the  guardian  of 
her  child  and  administrator  of  her  estate  was  evidently 
uppermost  in  her  mind  continuously,  for  one  of  Mr. 
Hunter's  witnesses,  Mrs.  Silver,  the  woman  who  lived  at 
Mrs.  Taylor's,  and  who  unconsciously  reflects  Mrs.  Taylor's 
oft  expressed  wishes,  is  sufficient  to  impress  the  Court 
with  Mrs.  Taylor's  desire  that  Mr.  Tucker  should  be 
appointed. 

One  of  Mrs.  Taylor's  last  acts  was  to  solemnly  petition 
the  Court  to  remove  Mr.  Hunter. 

To  disregard  this  wish  of  the  mother  and  deny  the 
application  of  Mr.  Tucker  would  imperil  the  future 
prospects  of  this  minor,  in  the  opinion  of  this  Court. 

Mr.  Hunter  by  law  is  not  entitled  to  the  guardianship 
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as  against  Mr.  Tucker.  He  is  legally  disqualified,  and  it 
is  not  for  the  best  interest  of  the  ward  that  he  should 
continue  in  his  office. 

Mr.  Tucker  is  by  law  entitled  to  the  letters  ;  he  is 
legally  qualified  and  it  is  for  the  best  interests  of  the 
ward  that  he  should  be  appointed,  and  the  prayer  of  his 
petition  is  granted. 


Estate  of  JOHN  SYLVESTER,  Deceased. 

[No.  1 291.    Decided  August  16,  1893.] 

Settlement  of  Account  of  Executor. 


Accounts  of  Executor — Lapse  of  Time  between  First  and 
Second — Heirs  not  Precluded  from  Objecting  to  Second  Account 
Because  of — Change  of  Position  by  Executor  in  Different 
Accounts — When  not  Permitted — Interest  on  Moneys  in  Hands 
of  Executor — When  and  How  Chargeable. 


1.  It  is  the  duty  of  an  executor  to  proceed  promptly  with  the  adminis- 
tration of  the  estate  in  his  charge,  and  when  he  is  derelict  and 
fails  without  valid  reasons  to  render  an  account  or  to  do  anything 
towards  closing  the  administration  for  a  number  of  years,  and 
finally  files  an  account  in  obedience  to  citation,  it  is  not  for  him  to 
urge  that  objections  to  the  account,  made  by  an  heir  and  legatee 
upon  the  settlement,  come  too  late. 

2.  An  heir  or  legatee  who  contests  an  executor's  account  when  it 
comes  up  for  settlement  (see  Sections  1635,  1636,  C.  C.  P.)  is  not 
chargeable  with  laches  in  not  having  exercised  his  right  (see  Section 
1628,  C.  C.  P.)  to  compel  the  executor  to  file  his  account  sooner 
than  he  did. 

3.  Where  an  executor,  within  six  months  after  letters  testamentary 
were  issued  to  him,  filed  an  inventory  and  also  an  account,  in  both 
of  which  he  charged  himself  with  certain  moneys  and  property  as 
having  been  received  by  him  as  such  executor,  and  no  further 
account  was  filed  by  him  for  ten  years,  at  the  end  of  which  time  he 
filed  a  second  account  in  obedience  to  citation,  and  an  "  Amended 
Inventory,**  not  charging  himself  with  the  money  or  property  in 
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the  account,  and  stating  in  the  amended  inventory,  for  the  first 
time,  that  the  money  and  property  belonged  to  a  partnership  which 
had  been  composed  of  himself  and  the  testator,  his  claim  that  the 
money  and  property  are  partnership  assets  and  do  not  belong  to 
the  estate  savors  of  staleness  and  appears  to  be  an  afterthought,  and 
it  is  tok)  late  to  assert  it. 

4.  Where  an  executor  uses  money  of  an  estate  in  his  charge  as  his  own, 
he  is  chargeable  vnth  interest  thereon  ;  in  this  case,  however,  it 
appearing  that  the  executor  did  not  use  the  money  with  any  intent 
to  defraud  the  estate  thereof,  it  is  held  that  justice  would  be  served 
by  charging  him  with  simple  interest  only. 


/.  D.  Sullivan,  Esq.,  for  executor. 

Messrs.  Blake,  Williams  &  Harrison^  for  contestant. 

Coffey,  J. — John  Sylvester  died  November  13,  1881, 
in  the  City  and  County  of  San  Francisco,  of  which  he 
was  a  resident,  and  in  which  he  left  estate,  disposed  of 
by  a  will  admitted  to  probate  December  12, 1881,  upon  a 
petition  filed  by  the  executor  named  therein,  his  brother, 
Daniel  Sylvester,  to  whom  letters  testamentary  were 
issued  the  same  day,  and  under  which  letters  the  said 
executor  entered  upon  his  trust  and  took  possession  of 
the  property  of  the  estate,  and  has  ever  since  remained 
in  possession  as  such  executor. 

The  property,  as  described  in  the  petition  for  probate, 
consisted  of  $8,259  on  deposit  in  the  Bank*  of  California, 
outstanding  debts  amounting  to  about  $2,000,  three 
horses  and  two  wagons  and  harness  of  the  value  of  $500, 
and  $32.82  on  deposit  in  a  savings  bank  ;  in  all,  about 
$10,791.82. 

The  will  gave  all  his  property  to  his  brother,  Daniel 
Sylvester,  in  trust  to  pay  to  testator's  son,  Louis,  then  a 
minor,  $100  ;  to  testator's  brothers,  Balsar,  Conrad, 
William  and  Henry,  one  dollar  each  ;  after  the  payment 
of  all  testator's  debts  and  bequests,  the  residue  to  be 
divided  equally  between  his  wife,  Susannah  Sylvester, 
and  Maria  Sylvester,  the  wife  of  his  brother  Daniel,  the 
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executor  and  trustee  ;  in  case  of  the  death  of  his  wife, 
the  son,  Louis,  should  succeed  to  her  share  ;  the  executor 
to  act  without  bonds.  The  witnesses  to  the  will  were 
J.  D.  Sullivan  (subsequently,  and  since,  and  now  the 
attorney  for  the  executor),  and  W.  F.  Empey.  Mr. 
Sullivan,  as  subscribing  witness,  testified  upon  the  pro- 
bate of  the  will  ;  and  upon  the  same  occasion  the  execu- 
tor named  in  the  will,  Daniel  Sylvester,  testified  that  the 
decedent  testator  left  personal  property  valued  at  $11,275 
within  the  'jurisdiction  of  the  Court,  and  the  order 
admitting  the  will  to  probate  so  found. 

On  December  28,  1881,  it  was  ordered  that  notice  to 
the  creditors  of  said  decedent,  "  pursuant  to  Section  1490 
of  the  Code  of  Civil  Procedure,"  be  published  once  a 
week  for  ten  weeks.  This  order  was  made,  entered  and 
filed  on  the  day  of  its  date.  It  does  not  appear  from  the 
record  that  any  notice  was  ever  published  ;  nor  does  it 
appear  that  any  claims  were  ever  presented  to  or  allowed 
by  the  Court,  or  that  any  order  of  the  Court  was  ever 
made  for  the  payment  of  any  claims,  debts  or  bequests. 

On  May  29,  1882,  there  was  filed  a  paper  endorsed 
"  Inventory,"  and  signed  "  Daniel  Sylvester,  Adminis- 
trator of  the  Estate  of  John  Sylvester,  Deceased,"  which, 
after  the  title  of  the  Court  and  the  estate,  was  in  the 
following  words  and  figures  : 

"  Inventory  of  property  belonging  to  the  estate  of  said 
John  Sylvester,  deceased,  which  has  come  into  the 
hands  of  the  administrator  : 

''  Cash  on  deposit  in  the  Bank  of  Cali- 
fornia  $11,521.75 

*'  Three  horses,  value  of  two  estimated 
at  $150  each 300.00 

"  One  of  the  value  of 25.00 

"  Two  wagons  and   harness   for  the 

same,  valued  at  $100 100.00 

"  And  one  valued  at 75  00 

$12,021.75" 
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It  does  not  appear  that  any  appraisement  was  ever 
made  as  required  by  law.     (C.  C.  P.,  1444,  et  seq,) 

On  June  12,  1882,  a  paper  endorsed  '*  Administrator's 
Account "  was  filed,  and  its  contents  were  as  follows  : 

After  the  title  of  Court  and  estate  : 

**  Daniel  Sylvester,  administrator  of  the  estate  of 
John  Sylvester,  deceased  : 

"  1881.     To  cash  received  as  follows,  to  wit  : 

.    Dr. 

"  December  1st.    To  cash  in  bank $11,245.00 

**  To     cash     collected 

since  the  above  date        276.75 

"  To  personal  prop- 
erty on  hand 500.00 

$12,021.75 

"  1881.    By  cash  paid  as  follows,  to  wit :  Cr, 
1.     Paid   to   J.  D.  Sullivan, 

attorney $  150.00 

*'              2.     Expenses  of  administra- 
tion    25.00 

3.  Cash  paid  to  Geo.  Metzger  1,100.00 

4.  Qash  paid  J.  Burns ....  6.50 

5.  Cash  to  physician.  Dr. .  200.00 
"  6.  Cash  to  Norman  Graves  12.50 
"              7.     Funeral  expenses,  James 

McGinn 250.00 

$  1,744.00 
"  8.     Jas.  Henderson $      200.00 

$  1,944.00 
"  Daniel  Sylvester, 
*'  Administrator  of  the  Estate  of  John  Sylvester,  Deceased.'' 

On  June  16,  1882,  an  order  was  made,  entered  and 
filed,  appointing  Friday,  June  30,  1882,  for  the  settle- 
ment of  the  account  above  transcribed. 
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It  does  not  appear  that  said  account  was  settled  on  said 
day  so  appointed,  but  there  is  found  among  the  papers  a 
blank  form,  partly  filled  in,  dated  July  17,  1882,  which 
recites  that  Daniel  Sylvester,  administrator,  having  on 
the  30th  day  of  June,  1882,  rendered  for  settlement  his 
account,  and  it  coming  up  for  settlement,  it  is  ordered 
that  the  account  be  and  is  settled  and  allowed  and 
approved.  This  form  of  order  lacks  the  signature  of  the 
Judge.  The  written  part  is  in  the  same  handwriting  as 
the  account,  and  was  evidently  prepared  by  the  same 
person  for  the  Judge's  signature. 

No  further  proceedings  appear  to  have  been  had  in 
said  estate  until  the  6th  day  of  April,  1892,  when  Susan- 
nah Sylvester,  widow  of  the  decedent  testator,  and  one  of 
the  residuary  legatees  named  in  the  will,  and  as  such 
interested  therein,  prayed  this  Court  for  a  citation  com- 
pelling said  executor  forthwith  to  file  a  full  and  final 
account  of  his  administration  of  said  estate,  whereupon 
the  Court  ordered  citation  to  issue,  and  the  same  did  issue 
upon  the  same  day. 

In  apparent  obedience  to  this  citation,  there  was  filed 
on  April  18,  1892,  a  paper  endorsed  "  Second  Account  of 
Executor,"  which  recited  that  "  the  whole  estate  which 
has  come  to  hands  of  executor,  to  wit : 

"  An  interest  in  the  partnership  existing  between  the 
said  deceased  and  the  undersigned  executor  as  per  in- 
ventory this  day  filed  herein. 

"  1881.  Cr. 

"Dec.  15.    By  cash  paid  J.  D.  Sullivan  $    150.00 

"  Cash  expenses  of  adminis- 
tration    25.00 

"  Nov.  15.   To  Odd  Fellows'  Cemetery 

Association 200.00 

"  Dec.  12.  To  Daily  Report,  advertis- 
ing   10.00 

"Nov.  21.  To  Dr.  Scott,  medical  at- 
tendance    80.00 
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*'  Nov.    3.   To  Dr.  Chismore,  medical 

attendance $    130.00 

*'  1882. 

"  June  12.  To  J.  Henderson 12.50 

To  Jas.  McGinn,  funeral.        275.00 
To  cash  paid  to  Susannah 
Sylvester,    the     widow, 
and  Louis  Sylvester,  the 
only  son 3,000  00  " 

On  the  same  day,  April  18,  1892,  there  was  filed  what 
purported  to  be  a  "  Report  of  Administration  by  Execu- 
tor,'*  which  recited  that  at  the  time  of  the  death  of  said 
deceased,  and  for  some  time  prior  thereto,  paid  deceased 
was  engaged  in  the  cattle  butchering  business  in  said 
city  and  county  as  a  partner  of  this  affiant ;  that  the 
only  property  left  by  said  deceased  consisted  of  an  inter- 
est in  said  business  ;  that  the  only  property  belonging 
to  the  said  partnership  is  described  in  the  inventory  this 
day  filed  herein  ;  that  after  the  death  of  the  said  de- 
ceased the  executor,  as  surviving  partner,  continued  for 
some  time  to  conduct  the  said  business,  and,  in  conduct- 
ing the  same,  paid  a  number  of  claims  contracted  by  the 
said  partnership  before  the  death  of  said  deceased,  in- 
cluding the  claim  of  James  Duncan  for  the  sum  of  $900, 
and  the  claim  of  George  Metzger  for  the  sum  of  $1,100, 
and  also  other  claims  against  the  said  partnership  ;  that 
the  claims  of  the  Odd  Fellows'  Association  for  the  sum  of 
$350,  and  the  claim  of  G.  V.  Metzger  for  the  sum  of 
$1,100,  have  been  presented  to  the  executor  and  allowed 
by  him,  and  filed  herein  on  the  20th  day  of  July,  1882. 

It  is  not  stated,  and  it  does  not  appear,  that  the  claims 
mentioned  were  ever  presented  to  the  Court,  and  it  is 
the  fact  that  they  were  not  approved  by  the  Court. 

On  the  same  day,  April  18,  1892,  there  was  filed  a 
paper  entitled  "  Amended  Inventory  of  Estate  of  said 
Deceased,"  which  stated  that  ''  the  whole  of  the  estate  of 
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said  deceased  at  the  time  of  his  death  consisted  of  an 
interest  as  partner  in  a  cattle  butchering  business  con- 
ducted by  said  deceased  and  th^  executor  as  partners. 
The  said  John  Sylvester  invested  in  said  business  the 
sum  of  $1,100,  and  the  executor  the  sum  of  $8,000. 
There  was  no  time  mentioned  during  which  the  said 
partnership  should  continue ;  but  the  profits  thereof 
were  to  be  divided  between  the  partners  in  proportion 
to  the  amount  invested  by  each.  At  the  time  of  the 
death  of  said  deceased  the  said  partnership  was  the 
owner  of  the  following  property  : 

'*  Gash  on  deposit  in  the  Bank  of  Cali- 
fornia  $11,521.75 

'*  Three  horses  ;  two  horses  ;  harness" 

This  "  Amended  Inventory  "  was  verified  in  usual  form. 

On  April  30, 1892,  Susannah  Sylvester,  the  widow,  and 
one  of  the  heirs  at  law  and  residuary  legatees  as  afore- 
said of  deceased,  filed  a  contest  and  exceptions  to  the 
account  filed  April  18, 1892,  upon  the  following  grounds  : 

I.  That  the  executor  did  not  charge  himself  with  the 
cash  sum  of  $11,521.75,  received  by  him,  belonging  to 
said  estate,  as  shown  by  the  inventory  of  said  estate 
filed  herein  on  the  29th  day  of  May,  1882,  or  with  any  of 
the  other  property  of  the  said  estate  mentioned  in  said 
inventory. 

II.  That  the  executor  did  not  in  said  account — 
"  Second  Account " — charge  himself  with  the  sum  of 
$10,077.75,  the  balance  of  cash  in  his  hands  belonging 
to-said  estate  on  June  12,  1882,  as  shown  by  the  account 
filed  by  him  on  that  day. 

III.  That  the  executor  did  not,  in  said  *'  Second 
Account,"  charge  himself  with  the  proceeds  of  any  set- 
tlement or  liquidation  of  the  partnership  interest  therein 
mentioned. 

IV.  That  the   executor   did    not,   in   said    account, 
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charge  himself  with  any  interest  upon  any  of  the  money 
received  by  him  belonging  to  said  estate,  whereas  all  of 
such  money  so  received  by  him,  except  such  portion,  if 
any,  as  may  have  been  expended  by  him  in  the  payment 
of  proper  charges  against  said  estate,  was,  as  believed 
and  alleged,  appropriated  by  him  to  his  own  use,  and  he 
is  chargeable  with  interest  thereon,  at  legal  rate,  com- 
pounded annually. 

V.  That  the  executor,  in  said  "  Second  Account,"' 
improperly  claimed  credit  for  disbursements  for  which 
he  produced  no  voucher. 

VI.  The  contestant  further  objected  to  the  item  of 
$3,000,  for  which  credit  is  claimed  in  said  account,  as 
cash  paid  to  contestants  Susannah  and  Louis  Sylvester, 
upon  the  ground  that,  so  far  as  the  same  was  made  up  of 
money  paid  to  Louis,  it  was  not  a  proper  charge  against 
the  estate,  and  upon  the  further  ground  that  no  such 
sum  of  money,  and  no  sum  of  money  whatever  in  excess 
of  the  sum  of  $710,  has  ever  been  paid  to  said  contestant. 

VII.  Contestant  finally  contested  the  item  of  the 
claim  of  the  Odd  Fellows'  Association,  $350,  and  G.  V. 
Metzger  for  the  sum  of  $1,100,  as  mentioned  in  the 
report  accompanying  said  "  Second  Account,"  as  not 
proper  charges  against  the  said  estate. 

After  many  days  of  trial  upon  the  said  "Second 
Account"  and  the  exceptions,  the  same  were  submitted 
for  the  Court's  judgment. 

Each  of  the  respective  counsel — Edward  C.  Harrison, 
Esq.,  for  contestant,  and  Jeremiah  D.  Sullivan,  Esq.,  for 
executor — presented  his  view  in  writing  of  what  he  con- 
sidered the  result  of  the  evidence  and  proof.  These 
views  are  widely  variant  and  impossible  of  reconcile- 
ment. The  executor  claims  that  the  estate  is  in  debt  to 
him,  and  that  he,  a  man  of  acknowledged  integrity  and 
standing  in  the  community,  is  the  victim  of  a  good 
heart,  of   unbounded    confidence   in   his   own   kindred^ 
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giving  them  money  when  they  needed  it,  and  now,  that 
he  has  refused  to  pay  any  further,  they  have  brought 
this  proceeding.  To  "  pay "  implies  obligation  and 
indebtedness,  and  if  the  executor  owed  nothing  to  con- 
testant he  has  used  an  inapt  term. 

Executor's  counsel  asserts  that  '^  the  staleness  of  this 
claim  of  contestant  is  an  argument  against  it,"  and  the 
counsel  exclaims  that  *'  it  is  inconceivable  how  she 
should  have  allowed  this  matter  to  go  for  ten  years 
without  a  settlement."  This  is  a  curious  contention  for 
so  competent  a  counsel  in  this  forum,  and  one  who  has 
been,  from  the  inception  of  the  administration  of  this 
estate,  continuously  the  attorney  of  record  for  the  execu- 
tor. The  record  discloses  that,  so  far  from  culpability 
attaching  to  contestant,  the  executor  fell  far  short  of  his 
duty  in  not  closing  up  the  estate  within  a  reasonable 
period  and  liquidating  the  affairs  of  the  partnership 
alleged  to  have  subsisted  between  him  and  the  deceased. 
At  any  rate,  staleness  of  claim  of  contestant  is  a  novel 
plea  in  defense  of  a  delinquent  executor. 

It  might  be  said,  rather,  that  his  allegation  that  the 
estate  is  partnership  assets  savors  of  staleness,  coming  ten 
years  after  his  petition  for  probate,  proof  upon  probate, 
first "  Inventory,"  and  first  account,  in  all  of  which  the 
property  is  treated  as  the  personal  property  and  assets  of 
the  deceased,  John  Sylvester,  and  no  suggestion  of  partner- 
ship interest  is  made.  It  is  too  late  now,  it  seems  to  me, 
when  his  administration  is  challenged,  and  when  he  is  by 
compulsory  process  brought  into  Court,  to  set  up  a  claim 
of  partnership  as  to  the  assets  returned  in  his  first  inven- 
tory and  first  account.  I  am  convinced  that  he  was  cor- 
rect when  he  made  his  first  inventory  and  account, 
which,  if  it  had  received  the  approval  of  the  Judge, 
would  have  concluded  him  at  this  time,  and  that  his 
present  plea  is  an  afterthought  designed  to  defeat  con- 
testant's claim. 
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It  was  the  duty  of  the  executor  to  proceed  promptly  to 
administer  the  estate,  and  he  has  shown  no  valid  legal 
excuse  for  his  dilatoriness,  nor  can  he  escape  censure  for 
his  own  laches  by  accusing  contestant  of  negligence  in 
prosecuting  her  right  to  a  settlement,  for  manifestly  she 
must  have  relied  upon  him  to  discharge  his  duty  accord- 
ing to  law.  But,  nevertheless,  as  there  is  so  much  that 
is  obscure  to  the  investigator  in  this  class  of  cases,  I  am 
disposed  to  view  as  leniently  as  possible  the  conduct  of 
the  executor,  and  to  give  him  the  benefit  of  any  and 
every  doubt  that  may  arise  upon  the  evidence,  as  I  do 
not  wish  to  inflict  a  penalty,  but  to  secure,  if  possible, 
what  is  justly  due  to  the  heirs  and  legatees. 

As  a  conclusion,  from  my  examination,  I  find  that  the 
total  amount  of  money  received  by  the  executor  belong- 
ing to  the  estate  was  $12,021.75  ;  that  he  should  be 
allowed  as  paid  out,  according  to  the  statement  in  con- 
testant's statement  of  account,  including  payment  to 
widow  of  $710,  as  proved,  $3,692.50  ;  that  he  should  be 
allowed  one-half  judgment  in  Cockburn  v.  Sylvester  (and 
of  this,  although  I  allow  it,  I  have  had  very  serious 
doubts,  and  still  retain  them,  but  conclude  in  favor  of 
the  allowance),  $1,956.15. 

As  to  interest  upon  the  balance  to  be  computed,  I 
think,  all  things  considered,  justice  would  be  served  in 
this  case  by  the  allowance  of  simple  interest,  and  the 
account  when  so  stated  may  be  settled. 
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Estate  of  WILLIAM  BENTON,  Deoeased. 

(No.  2.) 

[No.  11,203.     Decided  September  4,  1893.] 

Demurrer  to  Amended  Opposition  to  Probate 

of  Foreign  Will. 


Foreign  Will — Probate   of,  in  Foreign  Jurisdiction — When 
not  Final  and  Siitject  to  Contest  in  this  State. 


1.  A  purported  will  having  been  admitted  to  probate  in  another  State 
on  petition  of  the  executor  named  therein,  and  a  copy  of  the  will 
and  the  probate  thereof  having  been  by  such  executor  filed  for  pro- 
bate in  this  State,  pursuant  to  Section  1323,  C.  C.  P.,  before  the 
probate  in  the  State  of  original  jurisdiction  became  final,  the  will  is 
subject  to  contest  in  this  State. 

2.  Until  the  time  allowed  for  contest  after  probate  has  expired,  an 
order  admitting  a  will  to  probate  is  not  final. 

3.  The  validity  and  interpretation  of  wills,  wherever  made,  are 
governed,  when  relating  to  property  within  this  State,  by  the  laws 
of  this  State.     (Section  1376,  C.  C.) 


On  June  1,  1892,  a  demurrer  to  the  opposition  to  the 
probate  of  the  will  of  the  above  named  decedent,  dated 
December  12,  1876,  was  sustained,  with  leave  to  amend 
(see  ante,  p.  106),  and  on  July  7,  1892,  an  amended 
opposition  was  filed  by  the  contestants.  Thereafter  the 
executor  filed  a  demurrer  to  the  amended  opposition.  It 
was  alleged  in  the  amended  opposition  that  the  order 
admitting  the  will  to  probate  in  the  State  of  Washington 
was  not  final,  and  that  under  the  laws  of  that  State  the 
will  might  be  contested  at  any  time  within  one  year  after 
its  admission  to  probate. 

Messrs.  Blake,  Williams  &  Harrison,  for  executors. 
Messrs.  Crittenden,  Foote  &  Van  Wyck,  for  contestants. 

CoPFBY,  J. — The   proponent  executor,  after   formally 
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probating  in  the  State  of  Washington  the  instrument  in 
contest,  and  before  the  order  admitting  said  instrument 
there  was  final,  presented  said  instrument  to  this  Court 
and  in  this  jurisdiction  for  probate.  The  contest  of  said 
instrument  is  now  pending  in  both  jurisdictions. 

The  proponent,  having  elected  as  actor  to  proceed  with 
the  probate  of  said  instrument  in  this  jurisdiction  before 
any  final  order,  judgment  or  decree  admitting  said 
instrument  to  probate  in  Washington  was  secured,  can- 
not now  object  to  a  contest  proceeding  here. 

Formal  admission  to  probate  in  Washington,  a  contest 
having  been  filed,  is  not  in  any  sense  a  final  order,  judg- 
ment  or  decree.  It  has  been  held  by  this  very  Court  in 
several  cases  that  the  order,  judgment  and  decree  admit- 
ting a  will  to  probate  was  not  final  in  any  sense,  and 
was  not  admissible  even  as  evidence  on  the  trial  of  a 
contest  of  such  instrument. 

Estate    of    McOinn,   De&d,   Instruction    No.    61, 

Coffey's  Probate  Decisions,  Vol.  1,  p.  46. 
Clements  v.  McGinn,  33  Pac.  Rep.,  920. 

The  counsel  for  the  proponent  is  mistaken  in  his 
premises  in  assuming  that  there  has  been  any  probate  in 
the  State  of  Washington,  for  the  very  instrument  has 
not  yet  finally  been  admitted  to  probate  and  the  contest 
is  now  pending  in  the  State  of  Washington. 

The  authorities  cited  by  counsel  for  the  proponent 
relate  to  a  final  judgment,  order  or  decree  admitting  the 
instrument  to  probate,  not  to  an  order,  judgment  or 
decree  that  is  not  final. 

The  statutes  of  this  State  and  the  State  of  Washington 
not  only  authorize  a  contest  of  the  instrument  itself,  but 
the  very  order,  judgment  or  decree  formally  admitting  to 
probate.  If  the  very  order,  judgment  or  decree  can  be 
assailed  and  evidence  offered  and  it  can  be  set  aside,  it 
certainly  is  not  in  any  sense  a  final  order,  judgment  or 
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decree  ;  and  if  the  very  instrument  itself  can  be  assailed 
on  any  and  every  ground  and  can  be  held  to  be  invalid, 
it  is  certainly  not  finally  admitted  to  be  or  established  to 
be  a  will. 

Again,  in  this  State  this  instrument  would  dispose  of 
real  estate,  and  is  open  to  attack  under  the  provisions  of 
the  code,  Section  1376,  C.  C. 

The  proponent,  having  elected  to  come  into  this  juris- 
diction and  initiate  a  contest  here,  when  he  knew  that 
the  instrument  would  be  contested  in  Washington,  and 
when  he  knew  that  the  instrument  was  not  finally  estab- 
lished as  a  will,  and  the  order  admitting  it  was  not  final, 
cannot  say  to  the  contestants,  '*  You  must  remain  silent ; 
you  cannot  object ;  you  must  allow  this  instrument  to  be 
admitted  here  although  you  are  contesting  it  or  intend 
to  contest  it  in  the  State  of  Washington,  and  although 
you  are  not  finally  bound  in  the  State  of  Washington, 
and  although  the  order  admitting  said  instrument  in  the 
State  of  Washington  is  merely  in  the  nature  of  an  inter- 
locutory order."  The  proposition  substantially  con- 
tended for  here  by  proponent  is  that  parties  can  avail 
themselves  of  an  interlocutory  order  in  another  State  as 
a  means  of  preventing  any  defense  to  the  same  action  or 
proceeding  in  this  State,  although  the  interlocutory 
order  is  being  assailed  and  may  be  set  aside,  and  although 
the  right  to  said  interlocutory  order  in  said  foreign  jur- 
isdiction is  not  yet  determined. 

The  law  is  well  settled  that  only  a  real,  true  and  final 
order,  judgment  or  decree  can  be  used  in  any  other  jur- 
isdiction or  for  any  purpose.  Surely  the  proponent 
could  not  sue  on  a  judgment  rendered  in  another  State 
though  that  judgment  was  final  in  the  nisi  prius  Court 
after  an  appeal  had  been  taken,  and  while  the  action  was 
pending  on  appeal.  Here  in  the  present  case  the  order, 
judgment  or  decree  is  not  final  even  in  the  nisi  prius 
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Court,  and  is  pendiug  and  has  not  even  reached  an  issue 
for  trial. 

Estate  of  Blythe,  99  Cal.,  472. 

"There  can  be  but  one  final  judgment  in  an  action, 
and  that  is  one  which  in  effect  ends  the  suit  in  the  Court 
in  which  it  is  entered  and  finally  determines  the  rights 
of  the  parties  in  relation  to  the  matter  in  controversy.'^ 

Elliott's  Appellate  Procedure,  Sees.  90-91. 
Western  Union  Tel.  Co.  v.  Locke,  107  Ind ,  79. 
Stockton  Combined  Harvester  &  Agricultural  Works 
V.  Glen's  Fall  Ins.  Co.,  98  Cal.,  557. 

There  are  several  decisions  in  Myrick's  Reports  which 
seem  to  take  this  view  of  the  matter — that  is,  that  no 
probate  of  a  will  is  final  until  the  year  has  expired  which 
is  prescribed  by  the  statute  within  which  a  contest  may 
be  had. 

Estate  of  Adsit,  Myrick's  Reports,  page  2fi8. 

Estate  of  Cunningham,  Myrick's  Reports,  page  214. 

To  the  same  effect  is  the  decision  in  Martin  v.  Perkins, 
56  Miss.,  204. 

The  contest  here  is  a  direct  proceeding  to  test  the 
validity  of  the  will  offered  for  probate  here. 

While  the  probate  of  a  will  does  establish  in  rem  a 
status,  yet  that  status  is  subject  to  be  avoided  by  a  direct 
proceeding  provided  by  the  affirmative  law  of  this  State. 
Kearney  v.  Kearney,  72  Cal.,  594. 
Sec.  1327,  C.  C.  P. 

In  this  connection  it  will  be  seen  from  the  language  of 
Sections  1323  and  1324,  C.  C.  P.,  that  upon  the  probate 
of  a  foreign  will  by  the  production  of  a  copy  thereof  and 
a  probate  thereof,  the  proceeding  is  placed  upon  the 
same  basis  "  as  a  will  first  admitted  to  probate  in  this 
State  " — that  is,  that  it  can  be  contested  in  the  same  way, 
and  is  no  more  conclusive  than  a  domestic  will.     But  in 
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any  event,  even  if  there  were  here  a  prohate  such  as  is 
claimed,  it  could  only  affect  at  the  most  the  distribution 
of  personal  property  in  this  jurisdiction  according  to  the 
law  of  the  place  where  the  testator  was  domiciled,  and 
this  would  only  come  up  upon  an  application  for  distri- 
bution. 

Our  Civil  Code  expressly  reserves  to  the  Courts  of  this 
State  the  right  to  determine  the  validity  and  interpreta- 
tion of  wills,  wherever  made,  when  relating  to  property 
within  this  State,  by  the  law  of  this  State. 

Sec.  1376,  C.  C. 

The  conclusion,  therefore,  is  that  there  has  been  no 
conclusive  probate  at  all,  even  in  Washington,  of  this 
will ;  and,  if  there  had  been  a  probate  of  such  will,  it 
cannot  affect  the  riglit  of  the  Probate  Court  here,  as  re- 
spects property  in  this  State,  to  determine  the  "  validity '' 
of  the  will  according  to  the  law  of  this  State,  leaving  the 
question  of  distribution  to  be  determined  as  to  personalty 
by  the  law  of  the  domicile  of  the  testator,  and  of  the 
realty  by  the  law  of  this  State. 

The  contention  of  the  proponent  would  be  to  place  the 
probate  of  a  will  in  another  State  upon  a  higher  plane 
than  a  domestic  will.  When  we  come  to  consider  that 
this  respect  for  foreign  probates  is  founded  on  the  prin- 
ciple of  comity  only,  and  when  we  read  our  statutes,  it  is 
plain  that  the  contention  made  is  entirely  unfounded. 
In  this  connection  it  is  instructive  to  read  the  following 
extracts  from  a  decision  of  the  Supreme  Court  of  Rhode 
Island  : 

"  The  effect  of  a  decree  proving  a  will,  like  that  of  a 
decree  granting  administration,  is  confined  de  jure  to  the 
territory  and  things  within  the  territory  of  the  State 
setting  up  the  Court.     *     **     * 

"  The  legislation  of  nearly  all  the  States,  and  certainly 
of  our  own,  proceeds  upon  the  supposition  that  such  is 
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the  limited  operation  of  the  probate  of  a  will  had  in  a 
foreign  country  or  in  another  State,  and  provides  some 
mode  in  general  analogous  to  that  pursued  in  England 
with  regard  to  a  will  which  has  received  a  Scotch  pro- 
bate, by  which  conclusive  operation  may  be  given  to  such 
a  will  within  the  State,  full  notice  being  given  to  all 
persons  interested  in  order  that  they  may  appear  and 
contest  the  same." 

Olney  et  al,  v.  Angell,  5  Rhode  Island,  pages  203- 
204,  and  cases  cited. 

Our  statutes  proceed  upon  this  theory,  and,  even  if  a 
will  has  been  probated  in  another  State,  it  is  just  as  sub- 
ject to  a  contest  here  when  offered  for  probate  as  a 
domestic  will.  There  is  no  reason  whatever  why  our 
statutes  should  be  twisted  so  as  to  announce  a  different 
rule  from  that  which  is  prevalent  in  England  as  regards 
a  Scottish  probate  in  view  of  the  plain  provisions  of  Sec- 
tion 1376,  C.  C. 

What  the  rule  of  distribution  may  be  is  one  thing  ;  the 
determination  of  the  ''validity"  and  "interpretation"  of 
a  will  affecting  property  in  this  State  is  another  and  a 
different  thing. 

Sections  872,  873  and  874  of  Hill's  Statutes,  2nd  Vol., 
of  the  State  of  Washington,  read  : 

**  872.  If  any  person  interested  in  any  will  shall  appear 
within  one  year  after  the  probate  or  rejection  thereof, 
and,  by  petition  to  the  Superior  Court  having  jurisdic- 
tion, contest  the  validity  of  said  will,  or  pray  to  have  the 
will  proven  which  has  been  rejected,  he  shall  file  a  peti- 
tion containing  his  objections  and  exceptions  to  said  will, 
or  to  the  rejection  thereof.  Issues  shall  be  made  up, 
tried  and  determined  in  said  Court  respecting  the  com- 
petency of  the  deceased  to  make  a  last  will  and  testament, 
or  respecting  the  execution  by  the  deceased  of  such  last 
will  and  testament  under  restraint  or  undue  influence  or 
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fraudulent  representations,  or  for  any  other  cause  affect- 
ing the  validity  of  such  will. 

"  873.  Upon  the  filing  of  the  petition  referred  to  in 
the  next  preceding  section,  a  citation  shall  be  issued  to 
the  executors  who  have  taken  upon  them  the  execution 
of  the  will,  or  to  the  administrators  with  the  will 
annexed,  and  to  all  legatees  named  in  the  will  residing 
in  the  State,  or  to  their  guardians  if  any  of  them  are 
minors,  or  their  personal  representatives  if  any  of  them 
are  dead,  requiring  them  to  appear  before  the  Court  on  a 
day  therein  specified,  to  show  cause  why  the  petition 
should  not  be  granted. 

"  874.  If  no  person  shall  appear  within  the  time 
aforesaid,  the  probate  or  rejection  of  such  will  shall  be 
binding,  saving  to  infants,  married  women,  persons 
absent  from  the  United  States,  or  of  unsound  mind,  a 
period  of  one  year  after  their  respective  disabilities  are 
removed." 

The  laws  of  this  State  furnish  the  rule  in  regard  to 
inheritance  and  distribution,  and  the  laws  of  foreign 
countries  will  be  disregarded,  unless  part  of  a  contract. 

C.  C,  Sec.  1376. 

Estate  of  Baubichon,  49  Cal.,  18. 

Estate  of  Baubichon,  Myrick's  Reports,  page  55. 

For  the  reasons  above  set  forth  the  demurrer  inter- 
posed by  proponent  executor  to  the  contest  herein  filed 
is  overruled,  with  leave  to  plead  thereto  within  ten  days. 
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Estate  of  PATRICK  MALLON,  Deceased. 

[No.  9378.     Decided  June  2,  1893.] 

Application  for  Order  Directing  Payment  of  Claim 

on  Judgment,  with  Interest,  as  a 

Preferred  Claim. 


Claim  on  Judgment — Priority  of — Interest  as  Part  of  Claim — 
Insolvency  of  Estate. 


1.  While  all  interest-bearing  obligations  continue  to  bear  interest  after 
the  obligor's  death,  even  those  that  were  not  originally  interest 
bearing  become  so  after  presentation  and  allowance. 

2.  In  order  to  ascertain  the  amount  of  a  claim  at  any  particular  date, 
there  must  be  added  to  its  face  the  accrued  interest  to  the  desired 
date,  limiting  that  interest  to  seven  per  cent,  per  annum,  when  the 
estate  is  insolvent.     (Section  1494,  C.  C.  P.) 

3.  Judgments  rendered  against  the  decedent  in  his  lifetime  are  pre- 

ferred claims,  being  those  to  be  paid  fourth  in  order.  (Section  1643, 
C.  C.  P.)  This  preference  only  becomes  material  when  the  estate 
is  insolvent,  and  the  ** debts"  represented  by  such  judgments 
include  interest  thereon  to  the  date  of  payment,  and  must  be  paid 
in  full  before  any  debts  of  a  lower  class  are  paid  in  whole  or  in 
part.     (Section  1645,  C.  C.  P.) 


On  January  11,  1890,  Mathew  McGowan  and  Thomas 
Butler,  co-partners  under  the  firm  name  of  McGowan  A 
Butler,  obtained  judgment  in  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  against  Patrick  Mallon 
for  $760.56  principal,  $30.50  costs,  and  interest.  The 
judgment  debtor  died  on  January  26,  1890,  leaving  a 
will,  and  on  February  26,  1890,  letters  testamentary  were 
issued  to  Ellen  Mallon,  his  widow. 

On  November  11,  1890,  the  judgment  creditors  filed 
their  claim  on  the  judgment,  which  claim  had  theretofore 
been  duly  presented,  allowed  and  approved. 

On  May  29, 1893,  the  judgment  creditors  filed  a  petition 
for  an  order  requiring  the  executrix  to  pay  their  claim 
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with  interest,  alleging  that  the  claim  was  unpaid,  and 
that  she  had  sufficient  money  of  the  estate  in  her  hands 
to  pay  the  same,  and  that  it  is  a  preferred  claim.  After 
a  hearing  the  claim  was  established  as  a  preferred  claim, 
and  the  executrix  was  ordered  to  pay  the  same,  with 
interest  from  January  11,  1890. 

Roger  Johnson,  Esq.,  for  petitioners. 
M,  C.  Hassett,  Esq.,  for  executrix. 

Coffey,  J. — When  judgment  is  given  against  decedent 
in  his  lifetime,  and  after  his  death  is  duly  presented, 
allowed  and  approved  as  a  claim  against  his  estate,  and 
said  estate  appears  to  be  insolvent,  does  the  preference 
given  by  C.  C.  P.,  Section  1643,  extend  to  the  interest  on 
said  judgment  at  time  of  payment  ? 

The  question  of  preference  among  claims  only  becomes 
material  when  the  estate  is  insolvent,  and  Section  1643, 
C.  C.  P.,  places  in  the  fourth  class  "  judgments  rendered 
against  decedent  in  his  life,  and  mortgages,  in  the  order 
of  their  date."  The  executrix  has  already  paid  a  mort- 
gage with  interest,  which  is  in  the  same  class  with  this 
judgment,  and  we  think  no  one  could  distinguish  between 
an  obligation  to  pay  interest,  arising  from  the  contract  of 
parties,  as  in  case  of  a  mortgage,  and  an  obligation  to  pay 
it  arising  by  operation  of  law,  as  in  case  of  a  judgment. 

The  correct  view  seems  to  be  that  while  all  interest- 
bearing  obligations  continue  to  bear  interest  after  the 
obligor's  death,  even  those  that  were  not  originally  interest 
bearing  become  so  after  presentation  and  allowance. 

EstaU  of  Olvera,  70  Cal.,  184. 
Quivey  v.  Hall,  19  Cal.,  98. 
Estate  of  Olenn,  74  Cal,  567. 

So  that,  in  order  to  ascertain  the  amount  of  a  claim  at 
any  particular  date,  we  add  to  its  face  the  accrued  interest 
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to  the  desired  date,  limiting  that  interest  to  seven  per 
cent,  when  the  estate  is  insolvent. 

C.  C.  P.,  1494. 

In  consequence  of  this  the  '^  debt "  which  is  preferred 
by  Section  1643  is  the  judgment  or  mortgage  plus  interest 
to  the  date  of  payment. 

And  this ''  debf  must  be  paid  in  full,  if  it  is  preferred, 
before  any  '^  debt "  of  a  lower  class  is  paid  either  partially 
or  at  all. 

Section  1645,  C.  C.  P. 

The  word  ''debt"  used  in  those  two  sections  has  a 
settled  meaning,  and  always  includes  interest  on  interest- 
bearing  obligations. 

Brown  v.  Lamb,  6  Mete.  (Mass.),  203. 
Gfray  v.  Bennetty  3  Mete.  (Mass.),  522,  526. 

In  Quivey  v.  Hall,  19  Cal.,  98,  it  was  held,  where  a 
judgment  rendered  against  decedent  in  his  lifetime  was 
presented  as  a  claim  against  his  estate  and  rejected  and 
suit  brought  on  it,  the  judgment  against  the  administrator 
was  properly  given  for  the  amount  of  the  judgment  and 
interest  to  date  of  rendition  of  judgment  as  administrator. 

So  that  if  this  claim  had  been  rejected,  and  claimant 
had  sued  the  executrix,  he  would  have  recovered  what 
he  claims  now,  with  the  right  to  priority  over  the  general 
debts  of  the  estate. 

It  will  be  conceded  that  claimant  would  be  entitled  to 
this  accrued  interest  if  the  estate  was  solvent,  and  it 
seems  that  the  burden  devolves  on  the  executrix  to  show 
a  different  rule,  if  there  be  one,  regarding  an  alleged 
insolvent  estate — the  only  distinction  appearing  from  the 
statute  to  be  that  debts  of  all  classes  shall  bear  but  seven 
per  cent,  interest  if  the  estate  is  insolvent.  (C.  C.  P.,  1494.) 
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Estate  of  JAMES  McQINN,  Deceased. 

[No.  7054.     Decided  December  i,  1893.] 

Motion  for  Judgment  against  Sureties  on  Stay  Bond. 


Decree  Revoking  Probate  of  Will  and  for  Costs — Appeal 
from — No  Undertaking  Required  to  Stay  Execution  of — Wfien 
Given^  such  Undertaking  Cannot  be  Enforced, 


1.  A  decree  revoking  probate  of  a  will  and  awarding  costs  to  the  con- 
testants is  not  *'a  judgment  or  order  directing  the  payment  of 
money,"  and,  on  appeal  from  such  decree,  no  undertaking  in  double 
the  amount  of  the  costs  is  required  to  stay  execution  of  the  judg- 
ment therefor.     (See  Sections  942-945  and  Section  949,  C.  C.  P.) 

2.  An  undertaking  in  double  the  amount  of  costs,  taxed  in  a  case  where 
no  undertaking  is  required  to  stay  execution,  is  without  considera- 
tion either  as  a  statutory  or  common  law  bond,  and  void,  and 
cannot  be  enforced  against  the  sureties. 


The  decree  referred  to  in  the  opinion  was  rendered  on 
April  20,  1889  (see  Coffey's  Probate  Decisions,  Vol.  1, 
p.  15  ;  also  pp.  538  and  540),  and  was  affirmed  on  August 
30,  1893  (see  Clements  v.  McGinn,  33  Pac.  Rep.,  920). 

James  L,  Crittenden,  Esq.,  for  the  motion,  on  behalf  of 
the  successful  contestants. 

Messrs.  Reddy,  Campbell  &  Metson,  opposed. 

CopFKY,  J. — The  appeal  was  from  the  judgment  and 
decree  revoking  probate  of  will  and  from  an  order  deny- 
ing  defendant's  motion  for  a  new  trial. 

An  undertaking  on  appeal  in  the  sum  of  three  hundred 
dollars  was  given  in  this  case.  An  additional  undertaking 
was  also  given  in  double  the  amount  of  the  costs  taxed  in 
the  case. 

The  appeal  is  not  from  a  judgment  or  order  directing 
the  payment  of  money.     The  character  of  the  appeal  is 
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already  given.  The  fact  that  costs  were  allowed  does  not 
characterize  the  judgment.  The  Court  might  have,  in 
the  same  judgment,  ordered  costs  to  be  paid  out  of  the 
estate.  Costs  are  an  incident  to  nearly  every  judgment ; 
but  the  fact  that  costs  are  allowed  does  not  bring  the 
appeal  within  Section  942  of  the  Code  of  Civil  Procedure. 

The  appeal  is  not  a  case  provided  for  in  Sections  942, 
943,  944  or  945. 

''  In'  cases  not  provided  for  in  Sections  942,  943,  944 
and  946,  the  perfecting  of  an  appeal  by  giving  the  under- 
taking mentioned  in  Section  941  stays  proceedings  in  the 
Court  below  upon  the  judgment  or  order  appealed  from." 

In  re  Schedel,  69  Cal.,  242-243. 

'* '  Sections  942  to  945,  inclusive,  apply  to  appellants  who 
are  required  to  perform  the  directions  of  the  judgment 
or  order  appealed  from.  This  is  manifest  from  their 
language.  But  the  appellant  in  the  present  case  is  not 
required  to  do  anything.  It  feels  aggrieved  by  the  decree, 
however,  and  has  the  right  to  appeal.  The  case  is  one 
not  provided  for  in  Sections  942,  943,  944  and  945,  and, 
consequently,  by  the  terms  of  Section  949,  the  perfecting 
of  the  appeal,  by  giving  the  undertaking  mentioned  in 
Section  941,  stays  proceedings  in  the  Court  below  upon 
the  judgment  appealed  from.'  *  *  *  The  general  rule, 
as  declared  in  Section  949,  is  that  the  three  hundred 
dollar  undertaking  mentioned  in  Section  941  '  stays  pro- 
ceedings in  the  Court  below  upon  the  judgment  or  order 
appealed  from.'  The  exceptions  are  contained  in  Sec- 
tions 942-945,  inclusive ;  and  those  sections  apply  to 
cases  where  the  appellant  has  money  or  other  property  in 
his  possession  which  has  been  adjudged  by  the  lower 
Court  to  belong  to  the  respondent,  or  where  the  appellant 
has  been  directed  to  do  some  act  for  the  benefit  of 
respondent,  and  where  it  would  be  unjust  to  allow  the 
appellant  to  retain  the  possession  of  the  property,  and 
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perhaps  dissipate  it  or  put  it  out  of  his  power  to  perform 
the  act  required,  without  securing  respondent  by  a  bond." 

Pennie  v.  Superior  Court,  89  Cal.,  33-34. 

Ez  parte  Clancy ,  90  Cal.,  553. 

"  Upon  an  appeal  from  an  order  appointing  an  admin- 
istrator, an  undertaking  on  appeal  in  the  sum  of  three 
hundred  dollars,  as  provided  for  in  Section  941  of  the 
Code  of  Civil  Procedure,  stays  all  proceedings  upon  the 
order  appealed  from,  and  prevents  the  doing  of  any  act 
by  the  appointee  as  administrator  of  the  estate  during  the 
pendency  of  the  appeal." 

In  re  Woods,  94  Cal.,  566. 

'*  The  statutory  undertaking  of  three  hundred  dollars 
given  on  an  appeal  from  a  judgment  for  the  foreclosure 
of  a  chattel  mortgage  operates  as  a  stay  of  execution, 
and,  if  a  further  undertaking  be  given  to  stay  execution, 
it  cannot  be  enforced  against  the  sureties  therein  for 
want  of  consideration." 

Powers  V.  Crane,  67  Cal.,  65. 

''  It  is  settled  that  a  statutory  undertaking  beyond  what 
is  required  by  the  statute  is  to  that  extent  without 
consideration  and  inoperative." 

Lambert  v.  Haskell,  80  Cal.,  620,  citing  Powers  v. 
Crane,  supra. 

*'  No  bond  being  required  to  stay  execution  in  addition 
to  the  usual  bond  for  costs  on  appeal  from  a  judgment 
foreclosing  a  chattel  mortgage,  a  bond  given  upon  such 
appeal,  to  secure  a  judgment  for  deficiency,  is  not  a 
statutory  bond,  and  is  without  consideration  and  void." 
Powers  V.  Chabot,  93  CaL,  266. 

''  A  motion  for  a  judgment  against  the  sureties  on  a 
bond  given  to  stay  execution  pending  an  appeal  is 
authorized  only  on  statutory  undertakings,  and  when  the 
bond   has   no  validity  as  a  statutory  bond  the  motion 
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should  be  denied,  even  if  the  bond  could  be  shown  to  be 
supported  by  a  consideration,  and  to  be  good  as  a  common 
law  bond." 
Id. 

"  The  fact  that  the  respondent  was  induced  to  forbear 
having  a  sale  of  the  mortgaged  property  as  perishable, 
by  reason  of  a  stay  bond  for  deficiency  given  upon  appeal 
from  a  judgment  foreclosing  a  chattel  mortgage,  does  not 
constitute  any  consideration  for  the  bond.  The  bond, 
not  having  been  given  in  pursuance  of  any  agreement 
between  the  parties,  but  simply  to  secure  a  statutory 
privilege  which  was  not  gained  by  it,  was  wholly  with- 
out consideration,  and  could  not  be  valid  as  a  common 
law  undertaking." 
Id. 

Motion  denied. 


Estate  of  DANIEL  J.  BEBGIN,  Deceased. 

[No.  13,113.     Decided  April  10,  1893.] 

Applications  by  Devisee  Named  in  Foreign  Will  and 
by  Public  Administrator  for  Letters  of  Ad- 
ministration with  the  Will  Annexed. 


Right  to  Administer — Of  StattUory  Origin — Constnictian  of 
Code  Provisions — Foreign  Wills — Person  Interested  in — Public 
Administrator  is  Not — Who  Entitled  to  Letters, 


1.  The  right  to  administer  is  purely  of  statutory  origin,  and,  in  deter- 
mining who  is  entitled  to  administer,  the  intention  of  the  I^^sla- 
ture,  as  expressed  in  the  language  employed  in  the  statute,  is  the 
controlling  point. 

2.  In  considering  the  various  provisions  of  the  codes  the  rules  pre- 
scribed in  Sections  4481  to  4483  of  the  Political  Code  must  be  con- 
sidered. 

3.  Article  3,  Chapter  U,  Title  XI,  Part  in,  of  the  Code  of  Civil  Pro- 
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cednre  (Sections  1332-1324),  deals  exclusively  with  foreign  wills  and 
ihmishes  the  exclusive  rule  as  to  its  subject  matter. 

4.  Sections  1323  and  1324,  C.  C.  P.,  provide  for  the  filing,  in  this 
State,  of  an  authenticated  copy  of  a  will,  and  the  probate  thereof 
in  a  foreign  jurisdiction,  "  by  the  executor  or  by  any  other  person 
interested  in  the  will,  with  a  petition  for  letters,"  and  for  the 
admission  of  such  will  to  probate  and  the  issuance  of  letters  testa- 
mentary or  of  administration  thereon :  Held^  that  these  sections 
thus  define  upon  whose  application  foreign  wills  may  be  admitted 
and  give  to  such  applicants  the  right  to  administer. 

5.  The  Public  Administrator  is  not  a  "person  interested *'  in  a  will 
and  is  not  entitled  to  letters  of  administration  with  the  will  an- 
nexed, as  against  a  resident  devisee  named  in  a  foreign  will,  who 
filed  an  authenticated  copy  thereof  and  of  its  probate  in  a  foreign 
jurisdiction,  with  a  petition  for  letters. 

6.  A  *'  person  interested  "  in  a  foreign  will  stands  upon  the  same  plane 
as  the  executor  named  therein,  and  there  is  no  more  authority  for 
a  denial  of  the  right  of  the  one  than  of  the  other. 


T.  /.  Bergin,  Esq.,  applicant,  in  pro.  per. 
Messrs.  /.  D.  Sullivan  and  Herbert  Choynshi^  for  A.  C. 
Freese,  Public  Administrator. 

Coffey,  J. — Daniel  J.  Bergin,  deceased,  died  in  March, 
1892,  in  the  city  of  Dublin,  Ireland,  leaving  a  last  will, 
which  was  duly  probated  in  the  proper  Court  of  that 
country.  He  left  some  personal  property  in  the  City  and 
County  of  San  Francisco,  California.  By  said  will  cer- 
tain persons  were  appointed  executors,  and  the  propo- 
nent herein,  Thomas  I.  Bergin,  who  is  a  citizen  and 
resident  of  San  Francisco,  in  the  State  of  California,  was 
named  as  a  devisee.  The  said  proponent  produced  and 
filed  with  this  Superior  Court  an  authenticated  copy  of 
said  will  and  probate,  together  with  a  petition  that  the 
same  be  admitted  to  probate  here,  and  that  letters  of 
administration  with  the  will  annexed  be  issued  to  him. 
Afterward  A.  C.  Freese,  Public  Administrator  of  this  city 
and  county,  also  filed  a  petition  for  the  probate  of  said 
will  and  for  the  issue  of  letters  of  administration  to  him 
with  the  will  annexed. 
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The  question  of  the  right  of  the  Public  Administrator 
to  administer  in  this  case  depends  upon  the  various  pro- 
visions of  the  Code  of  Civil  Procedure  upon  the  subject. 

Under  Section  1726  he  must  take  charge  of  the  estates 
of  persons  dying  within  his  county,  as  follows  : 

1st.  Of  the  estates  of  decedents  for  which  no  admin- 
istrators are  appointed,  and  which,  in  consequence  there- 
of, are  being  wasted,  uncared  for  or  lost ; 

2nd.  Of  the  estates  of  decedents  who  have  no  known 
heirs ; 

3rd.  Of  the  estates  ordered  into  his  hands  by  the 
Court ;  and, 

4th.  Of  the  estates  upon  which  letters  of  administra- 
tion have  been  issued  to  him  by  the  Court. 

In  each  of  these  four  instances  the  deceased  must  have 
died  within  his  county,  and  the  question  of  testacy  or 
intestacy  is  not  a  determinative  element  involving  the 
question  of  his  right  to  administer.  The  scope  of  his 
duties  under  this  section  is  more  in  the  nature  of  caring 
for  derelict  estates. 

Section  1727  is  not  here  material. 

Section  1728  indicates  the  nature  of  his  duties  to  be  as 
above  stated.  The  remaining  sections,  1729  to  1743, 
describing  the  duties  of  the  Public  Administrator,  have 
no  special  bearing  on  the  question.  Merely  in  virtue  of 
his  office  he  is  not  entitled  to  administer,  but  his  office, 
in  the  prescribed  cases,  entitles  him  to  letters  of  admin- 
istration, which  continue  in  force  even  after  expiration 
of  his  term  of  office. 

Rogers  v.  Hoberlein,  11  Cal.,  128. 
Estate  of  Aveline,  53  Cal.,  260. 

Recurring,  therefore,  to  other  provisions  touching 
administration  of  the  estates  of  deceased  persons,  we 
find,  in  Section  1294,  the  jurisdiction  where  wills  must 
be  proved  and  letters  testamentary  or  of  administration 
granted. 
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Sections  1298  to  1309  prescribe  the  procedure  of  admis- 
sion to  probate  of  original  wills. 

Sections  1312  to  1318  relate  to  contest  of  wills  before 
probate. 

Sections  1327  to  1333  prescribe  procedure  for  contest- 
ing wills  after  probate. 

Sections  1338  to  1341  provide  for  the  probate  of  lost 
or  destroyed  wills. 

Sections  1344  to  1346  provide  for  probate  of  non- 
cupative  wills. 

But  there  may  be  wills  not  made  or  originally  proved 
in  California,  and 

Sections  1322  to  1324  provide  in  regard  to  them,  and 
of  them  we  will  hereafter  speak  more  at  large. 

Section  1348  relates  to  executors  or  administrators. 

But  the  decedent  may  have  left  no  will,  and  Sections 
1371  to  1379  provide  for  administration  upon  the  estate 
of  such  persons. 

While  Section  1365  prescribes  the  order  in  which  per- 
sons shall  be  entitled  to  administer  in  such  cases,  it, 
among  other  things,  provides  that  administration  of  the 
estate  of  a  person  dying  intestate  must  be  granted  to  some 
one  or  more  of  the  persons  hereinafter  mentioned.  *  * 
*     8th,  Public  Administrator. 

To  this  source  must  the  Public  Administrator  appeal 
for  authority  to  entitle  him  to  administer.  As  seen  from 
the  language  of  the  statute  itself,  it  only  applies  to  the 
estate  of  a  person  dying  intestate.  Where  there  is  a  will, 
although  the  will  omit  to  name  an  executor,  the  Public 
Administrator  therefore  is  not  entitled  to  administer. 

The  provisions  of  1365  are  inapplicable. 
Estate  of  Barton,  52  Cal.,  540. 
Estate  of  Murphy,  My  rick's  Report,  185. 
Estate  of  Nunan,  Myrick's  Report,  238. 

Such  was  the  rule  until  changed  by  the  amendment  of 
Section  1350  in  1878,  which  provides  that, 
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*'  If  the  sole  executor,  or  all  the  executors,  are  incom- 
petent, or  renounce  or  fail  to  apply  for  letters,  or  to 
appear  and  qualify,  letters  of  administration  with  the 
will  annexed  must  be  issued  as  designated  and  provided 
for  the  grant  of  letters  in  cases  of  intestacy." 

The  only  cases  touching  the  right  of  the  Public  Admin- 
istrator that  we  find  are  : 

Estate  of  Morgan,  53  Cal.,  243, 
where  the  Court  held  that  he  was  entitled  in  preference 
to  the  nominee  of  a  married  woman,  who  was,  under  the 
law  as  it  then  stood,  incapable  of  acting  as  adminis- 
trator (245) ;  the 

Estate  of  Cotter,  54  Cal.,  215, 
where  the  Court  held  that  the  nominee  of  a  surviving 
widow  was  entitled  to  preference  over  the  Public  Admin- 
istrator. 

The  decision  in  this  case  has  been  affirmed  in  the 
Estate  of  StevensoUf  72  Cal.,  164  ; 
Estate  of  Dorris,  93  Cal.,  612. 

In  the  Estate  of  Kelley,  57  Cal.,  81,  it  was  held  that  the 
Public  Administrator  was  entitled  to  preference  over  the 
nominee  of  a  married  woman,  daughter  of  the  intestate. 

In  the  Estate  of  Beech,  63  Cal.,  458,  the  Court  held  that 
he  was  entitled  to  preference  over  the  nominee  of  a  non- 
resident. Of  course,  in  that  case  the  non-resident  exec- 
utor was  not  entitled  to  administer.  While  the  decedent 
in  that  case  died  testate,  no  compliance  was  shown  with 
the  provisions  of  Sections  1323  and  1324,  and,  as  the 
non-resident  executor  was  not  himself  qualified  to  act, 
he  not  appearing  to  claim  letters  of  administration,  the 
Court  held  that  his  nominee  had  no  better  right  and 
therefore  the  Public  Administrator  had  the  superior 
right. 

In  the  Estate  of  Hyde,  64  Cal.,  228,  the  same  point  was 
similarly  decided.  None  of  these  decisions,  therefore, 
touches  the  question  before  the  Court. 
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As  already  observed,  the  code  prescribes  the  procedure 
for  the  various  kinds  of  original  wills,  and  provide?  for 
cases  of  intestacy.  It  also  provides  for  the  case  of 
foreign  wills,  which  is  the  case  at  bar. 

The  right  to  administer  is,  of  course,  purely  of  statu- 
tory origin,  and,  in  determining  who  is  entitled  to  admin- 
ister, the  intention  of  the  Legislature,  as  expressed  in  the 
language  employed  in  the  statute,  is  the  controlling 
point. 

Sections  1322  to  1324  contain  express  provision  in 
relation  to  foreign  wills  and  who  shall  administer  under 
them. 

We  must,  in  considering  these  sections,  bear  in  mind 
the  rules  prescribed  in  the  Political  Code  : 

Section  4481.  ''  If  the  provisions  of  any  Title  conflict 
with  or  contravene  the  provisions  of  another  Title,  the 
provisions  of  each  Title  must  prevail  as  to  all  matters  and 
questions  arising  out  of  the  subject  matter  of  such  Title/^ 

Section  4482.  "  If  the  provisions  of  any  chapter  con- 
flict with  or  contravene  the  provisions  of  another  chapter 
of  the  same  Title,  the  provisions  of  each  chapter  must 
prevail  as  to  all  matters  and  questions  arising  out  of  the 
subject  matter  of  such  chapter." 

Section  4483.  "  If  the  provisions  of  any  Article  con- 
flict with  or  contravene  the  provisions  of  another  Article 
of  the  same  chapter,  the  provisions  of  each  Article  must 
prevail  as  to  all  matters  and  questions  arising  out  of  the 
subject  matter  of  such  Article." 

Bearing  these  rules  of  construction  in  mind,  let  us 
examine  Sections  1322  to  1324  of  the  Code  of  Civil  Pro- 
cedure. 

Dealing,  as  these  sections  do,  exclusively  with  the  sub- 
ject of  foreign  wills,  they  furnish  the  exclusive  rule  as  to 
their  subject  matter. 

Section  1322  defines  the  class  of  wills  that  may  be 
allowed  and  recorded  in  the  Superior  Court  of  any  county 
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in  which  the  testator  shall  have  left  any  estate.  It  or- 
daiils  two  things,  viz  :  1.  The  character  of  foreign  wills 
that  may  be  admitted  to  probate  ;  2.  The  Court  in  which 
they  may  be  thus  admitted. 

Section  1323  provides  that  "  when  a  copy  of  the  will 
and  the  probate  thereof,  duly  authenticated,  shall  be  pro- 
duced by  the  executor,  or  by  any  other  person  interested 
in  the  will,  with  a  petition  for  letters,  the  same  must  be 
filed,  and  the  Court  or  Judge  must  appoint  a  time  for  the 
hearing,  notice  whereof  must  be  given  as  hereinbefore 
provided,  for  an  original  petition  for  the  probate  of  a  will." 

In  this  section  occur  : 

1st.      Authienticated  copy  of  the  will ; 

2nd.     Production  of  same  in  the  Court ; 

3rd.      Production  of  the  same  by  the  eocecutor  ; 

4th.  Production  of  the  same  by  any  other  person  tn- 
tereated  in  the  will^  with  a  petition  for  letters. 

When  thus  produced,  the  Court  must  appoint  a  time 
for  hearing,  of  which  notice  shall  be  given. 

Here,  therefore,  are  two  classes  of  persons  authorized 
to  produce  an  authenticated  copy  of  a  will,  viz  :  the 
executor  named  in  the  will,  and  any  other  person  interested 
in  the  wilL  These  persons  are  thus  as  definitively  ascer- 
tained as  if  they  had  been  enumerated,  as  is  done  in 
Section  1366.  But,  as  the  article  was  dealing  with  an 
entirely  independent  subject,  viz.,  foreign  wills,  it  defines 
the  class  of  those  wills  that  may  be  admitted  to  probate, 
and  the  person  upon  whose  application  they  may  be  thus 
admitted,  thus  giving  such  persons  the  right  to  admin- 
ister thereunder. 

In  the  Estate  of  Sanborn^  98  Cal.,  103,  the  Supreme 
Court  had  occasion  to  consider  who  was  ''  a  person  inter- 
ested." 

Speaking  upon  the  point  the  Court  say  : 

'^  The  probate  of  a  will  can  be  contested  only  upon 
*  written  grounds  of  opposition '  filed  by  a  '  person  inter- 
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ested ' — that  is,  interested  in  the  estate,  and  not  in  the 
mere  fees  of  an  administration  thereof.  (Sections  1307- 
1312,  C.  C.  P.)  A  Public  Administrator  has  no  interest 
in  an  estate,  or  in  the  probate  of  a  will ;  that  is  a  matter 
which  concerns  only  those  to  whom  the  estate  would 
otherwise  go.     *     *     * " 

Under  Section  1324,  if  on  the  hearing  it  appears  that 
the  will  has  been  approved  and  allowed  in  the  foreign 
country,  and  that  it  was  executed  according  to  the  law  of 
the  place  in  which  it  was  made,  or  in  which  the  testator 
was  at  the  time  domiciled,  or  in  conformity  with  the 
laws  of  this  State,  it  must  be  admitted  to  probate  and 
have  the  same  force  and  effect  as  a  will  first  admitted  to 
probate  in  this  State,  and  letters  testamentary  or  of 
administration  issued  thereon. 

Of  course,  letters  testamentary  can  only  properly  issue 
to  the  executor  named  in  the  will  (Estate  of  Wood,  36 
Gal.,  82).  Therefore,  regardless  of  all  other  questions 
and  considerations,  the  executor  named  in  the  will  is 
entitled  to  letters  testamentary.  Upon  the  same  prin- 
ciple, an  applicant  interested  in  the  will  is  equally 
entitled  to  letters  of  administration.  The  right  of  the 
interested  party  stands  upon  precisely  the  same  plane  as 
the  right  of  the  executor,  as  there  is  no  more  authority 
for  denial  of  the  right  in  the  one  case  than  in  the  other. 

In  this  case  the  applicant  is  a  person  interested  in  the 
will.  The  will  was  properly  executed,  was  properly 
authenticated,  and  the  only  question  is  as  to  who  is 
entitled  to  letters  of  administration — ^the  Public  Admin- 
istrator or  the  petitioner. 

The  Public  Administrator  has  no  right,  and  the  peti- 
tioner is  entitled  to  letters.  He  comes  within  the  exact 
letter  of  the  statute.  The  Public  Administrator  as  such 
has  fw  right.  The  decedent  did  not  die  in  the  City  and 
County  of  San  Francisco  ;  he  did  not  die  intestate  ;  the 
will  in  question  is  a  foreign  will,  duly  approved,  allowed 


316  Estate  op  Finch. 

and  authenticated,  and  under  no  provision  of  the  Code 
of  Civil  Procedure  has  the  Public  Administrator  the 
better  right  to  administer. 

Petition  of  Public  Administrator  denied. 

Petition  of  T.  I.  Bergin  granted. 


Estate  of  PHILETT7S  FINCH,  Deceased. 

[No.  12,183.    Decided  December  29,  1895.] 

Application  for  Order  Directing  Administrator  to 

Pay  Funeral  Expenses. 


Claims  against  Decedent  Distinguished  from  Claims  against 
Estate — Former  Claims  only  Required  to  be  Presented — Claim 
for  Funeral  Expenses — Need  not  be  Presented. 


1.  Sections  1490  and  149 1  of  the  Code  of  Civil  Procedure  require  every 
executor  or  administrator  to  publish  "  a  notice  to  the  creditors  of 
the  decedent,  requiring  all  persons  haying  claims  against  him ' '  to 
present  them  for  allowance  and  approval  within  a  specified  time. 
Funeral  expenses,  not  incurred  by  the  decedent,  constitute  no 
claim  against  him,  and  in  such  case  the  undertaker  is  not  a  creditor 
of  the  decedent,  and  is  not  required  to  present  his  claim  for  funeral 
expenses  for  allowance  or  approval  as  required  by  Sections  1493, 
1494  and  1496,  C.  C.  P.,  in  the  case  of  claims  against  the  decedent. 

2.  Funeral  expenses  constitute  a  debt  of  the  estate  (Section  1643,  C.  C. 
P.)  which  must  be  paid  by  the  executor  or  administrator  as  soon  as 
he  has  sufficient  funds  in  his  hands.    (Section  1646,  C.  C.  P.) 

3.  Where  an  undertaker  takes  charge  of  the  funeral  of  a  decedent,  at 
the  request  of  a  person  who  is  subsequently  appointed  administrator 
of  the  decedent's  estate,  and  the  undertaker  thereafter  presents  his 
claim  to  the  administrator,  who  transmits  it  to  an  administrator  in 
a  sister  State  and  receives  from  him  the  money  to  pay  the  claim, 
the  administrator  receives  such  money  in  his  capacity  as  such,  and, 
upon  his  failure  to  pay  the  same  to  the  undertaker,  the  Court  will 
order  him  to  make  the  payment. 


Messrs.  Bull  &  Cleary,  for  petitioner. 
Roger  Johnson^  Esq.,  for  administrator. 


Estate  of  Finch.  317 

Coffey,  J. — Halsted  &  Company,  undertakers,  at  the 
request  of  Mark  Parish,  who  engaged  them  so  to  do,  buried 
deceased,  paying  all  the  funeral  expenses  ;  subsequently 
Mark  Parish  was  appointed  the  administrator  of  the  estate 
of  Philetus  Finch,  deceased,  and  duly  qualified  and  entered 
upon  the  discharge  of  his  duties  as  such  administrator  ; 
at  the  request  of  said  administrator  Halsted  &  Company 
made  out  their  claim  for  said  funeral  expenses  against 
the  decedent's  estate  and  delivered  the  same  to  said 
Parish,  who  forwarded  the  same  to  Michigan  and  received 
the  money  to  pay  the  same.  The  claim  of  Halsted  & 
Company  never  having  been  allowed  and  approved  by 
the  Judge  of  this  Court,  are  Halsted  &  Company  now 
entitled  to  an  order  directing  Mark  Parish,  administrator 
of  said  estate,  to  pay  the  said  claim  ? 

Section  1430,  Code  Civil  Procedure^  provides  that 
"  Every  executor  or  administrator  must,  immediately  after 
his  appointment,  cause  to  be  published  in  some  news- 
paper of  the  county  *  *  *  a  notice  to  the  creditors  of 
the  decedent,  requiring  all  persons  having  claims  against 
him  to  exhibit  them,  with  the  necessary  vouchers,  to  the 
executor  or  administrator.     *     *     * " 

Section  1643,  Code  of  Civil  Procedure,  provides  that 
"  The  debts  of  the  estate  *  *  *  must  be  paid  in  the 
following  order  : 

"1.     Funeral  expenses. 

''  2.     The  expenses  of  the  last  sickness. 

''  3.  Debts  having  preference  by  the  laws  of  the 
United  States. 

''  4.  Judgments  rendered  against  the  decedent  in  his 
lifetime  and  mortgages  in  the  order  of  their  date. 

''  5.     All  other  demands  against  the  estate." 

Section  1646,  Code  of  Civil  Procedure,  provides  that 
''  The  executor  or  administrator,  as  soon  as  he  has  suffi- 
cient funds  in  bis  hands,  must  pay  the  funeral  expenses. 
*     *     *     He   may  retain   in  his   hands  the  necessary 
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expenses  of  administration,  but  he  is  not  obliged  to  pay 
any  other  debt  or  any  legacy  until,  as  prescribed  in  this 
article,  the  payment  has  been  ordered  by  the  Court." 

Section  H67j  Code  of  Civil  Procedure^  provides  that 
"  Any  allowance  made  by  the  Court  or  Judge,  in  accord- 
ance with  the  provisions  of  this  article,  must  be  paid  in 
preference  to  all  other  charges,  eoccept  fv/neral  charges  and 
expenses  of  administration.     *    *    *" 

Petitioner  contends  : 

1.  The  funeral  expenses  are  not  a  debt  of  decedent 
which  the  law  requires  shall  be  presented  in  a  claim 
verified  by  claimant  and  allowed  and  approved  by  the 
administrator  and  the  Court  and  filed  with  the  clerk. 

2.  The  funeral  expenses  are  a  portion  of  the  expenses 
of  administration  to  be  first  paid. 

3.  Admitting  that  the  law  requires  the  claimant  to 
present  his  claim  for  funeral  expenses  in  a  claim  verified, 
and  that  the  same  shall  be  allowed  and  approved  by  the 
administrator  and  Judge  and  filed  in  the  clerk's  office, 
this  debt  of  petitioner  having  been  incurred  by  the 
administrator  of  this  estate,  and  the  petitioner  at  the 
request  of  said  administrator  having  presented  his  claim 
against  the  estate  of  decedent  in  a  sister  State  and 
delivered  the  same  to  the  administrator  in  this  State, 
who  has  by  virtue  thereof  collected  the  amount  from  the 
estate  in  a  sister  State,  petitioner  is  still  entitled  to  an 
order  of  payment  by  the  administrator  in  this  State. 

I.  The  funeral  expenses  are  not  a  debt  of  decedent 
which  the  law  requires  shall  be  presented  in  a  claim 
verified  by  claimant  and  allowed  and  approved  by  the 
administrator  and  the  Court  and  filed  with  the  clerk. 

The  word  "  claim  "  is  certainly  a  very  broad  term,  when 
used  in  certain  connections  and  in  reference  to  certain 
matters.  Lord  Coke  says  :  '' The  word  ^demand'  is  the 
largest  word  known  to  the  law,  save,  only,  *  claim ' ;  and  a 
release  of  all  demands  discharges  all  right  of  action.'^ 
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Chief  Justice  Nelson  says  :  "  The  word  *  claim '  is  of  much 
broader  import  than  the  word  '  debt/  and  embraces  rights 
of  action  belonging  to  the  debtor,  beyond  those  which 
may  appropriately  be  called  debts/'     (2  Hill,  223.) 

But,  however  broad  may  be  the  general  meaning  of  this 
term,  we  must  look  to  the  statute  to  ascertain  the  sense 
in  which  it  is  there  used. 

The  statute  to  "  Regulate  the  Settlement  of  the  Estates 
of  Deceased  Persons  "  requires  the  executor  or  adminis- 
trator to  give  "  notice  to  creditors  of  the  decedent^  requir- 
ing  all  persons  having  claims  against  him,  deceased,  to 
exhibit  them,"  etc. 

Section  1490,  Code  of  Civil  Procedure. 

In  Falhn  v.  Butler,  21  Cal.,  32,  Mr.  Chief  Justice  Field, 
in  delivering  the  opinion  of  the  Court,  said  : 

"  Whatever  signification,  then,  may  be  attached  to  the 
term  '  claims,'  standing  by  itself,  it  is  evident  that  in  the 
Probate  Act  it  only  has  reference  to  such  debts  or 
demands  against  the  decedent  as  might  have  been 
enforced  against  him  in  his  lifetime  by  personal  actions 
for  the  recovery  of  money,  and  upon  which  only  a  money 
judgment  could  have  been  rendered." 

See,  also,  Estate  of  McCausland,  62  Cal.,  577. 

In  Hancock  v.  White,  50  Cal.,  523,  the  Supreme  Court 
says  : 

"  An  assessment  for  the  improvement  of  a  street  is  a 
municipal  tax,  and  the  property  owner  is  brought  into 
relations  with  the  proceedings  which  are  initiated  by  the 
resolution  of  intention,  only  when  the  tax  is  levied  ;  that 
is  to  say,  when  the  assessment  is  made  and  issued. 

''  The  assessment  was  issued  after  the  death  of  H.  M. 
Whittemore.  The  tax  thus  assessed  did  not  constitute  a 
claim  against  the  estate  of  H.  M.  Whittemore  which  was 
required  to  be  presented  for  allowance  {People  v.  Olvera, 
43  Cal.,  492)." 
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From  the  sections  of  the  Code  of  Civil  Procedure  and 
the  decisions  of  the  Supreme  Court  above  cited  it 
necessarily  follows :  That  only  such  claims  as  were 
incurred  by  the  decedent  in  his  lifetime,  or  for  which  he 
might  be  liable,  are  to  be  presented,  allowed,  approved 
and  filed ;  no  one  will  for  a  moment  contend  that 
decedent  incurred  the  funeral  expenses  in  this  case,  or 
that  any  claim  ever  existed  against  decedent  therefor, 
hence  they  are  not  a  claim  against  deceased,  a  claim 
which  is  necessary  to  be  presented. 

II.  The  funeral  expenses  are  a  portion  of  the  expenses 
of  administration  to  be  first  paid. 

By  referring  to  Sections  1643  and  1467,  Code  of  Civil 
Procedure,  it  will  be  seen  that  the  debts  of  the  estate  are 
to  be  paid  by  paying  the  funeral  expenses  first. 

By  Section  1646  of  the  Code  of  Civil  Procedure,  the 
administrator  is  ordered  to  pay  the  funeral  expenses  as 
soon  as  he  has  sufficient  funds  in  his  hands. 

These  sections  of  the  code  are  in  their  intent  sanitary  ; 
they  are  intended  to  provide  for  the  decent  burial  of  the 
dead  without  any  question  as  to  the  payment  of  the 
necessary  expenses  incurred  therein,  and  without  com- 
pelling the  parties  who  furnished  these  expenses  to  satisfy 
themselves  first  if  the  estate  of  decedent  is  insolvent. 
They  are  the  first  expenses  of  the  estate  to  be  paid. 

Section  1646,  Code  of  Civil  Procedure,  is  mandatory 
upon  the  administrator  to  pay  the  same  as  soon  as  he 
shall  have  received  enough  money  so  to  do.  In  this  case 
it  is  admitted  that  the  administrator  has  received  the 
money  from  the  East  to  pay  these  expenses. 

III.  Admitting  that  the  law  requires  the  claimant  to 
present  his  claim  for  funeral  expenses  in  a  claim  verified, 
and  that  the  same  shall  be  allowed  and  approved  by  the 
administrator  and  Judge  and  filed  in  the  clerk's  office, 
this  debt  of  petitioner  having  been  incurred  by  the 
administrator  of  this  estate,  and  the  petitioner  at  the 
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request  of  said  administrator  having  presented  his  claim 
against  the  estate  of  decedent  in  a  sister  State  and 
delivered  the  same  to  the  administrator  in  this  State, 
who  has'  by  virtue  thereof  collected  the  amount  from  the 
estate  in  a  sister  State,  petitioner  is  still  entitled  to  an 
order  of  payment  by  the  administrator  in  this  State. 

These  facts  are  to  be  viewed  simply  in  the  light  of  an 
official  of  this  Court  receiving  money  in  trust  to  pay  a 
certain  claim,  and  in  declining  to  do  so,  or  to  account  for 
the  monev  he  has  received. 

He  certainly  received  it  as  administrator  of  the  estate 
of  decedent  and  by  reason  of  his  appointment  as  such. 

What  right  has  he  to  retain  it,  or  fail  to  account  for  it  ? 

In  the  Estate  of  Celedonio  Ortiz,  Deceased,  86  Cal.,  306, 
it  was  held  by  the  Supreme  Court  "  to  be  the  duty  of  a 
domiciliary  executor  to  gather  in  and  account  for  the 
foreign  assets  of  his  testator  to  the  extent  of  his  conscious 
ability  to  do  so,  and  the  Court  of  the  domicile  may 
compel  him  to  account  for  willful  neglect  to  perform 
such  duty." 

The  conclusion  of  the  Court  is  that  petitioner  is  entitled 
to  an  order  directing  Mark  Parish,  administrator  of  the 
estate  of  Philetus  Finch,  deceased,  to  pay  to  Halsted  & 
Company  the  sum  of  $145,  with  interest  thereon  at  7 
per  cent,  per  annum  from  March  1,  1893,  until  paid. 

Prayer  of  petition  granted. 


322  Estate  of  Grisel. 

Estate  of  GEORGE  GRISEL,  Deceased. 

[No.  13,821.    Decided  February  19,  1894.] 

Application  for  Probate  Homestead. 


Probate  Homestead — Object  of  Law  in  Relation  to — Several 
Distinct  Parcels  of  Land  Cannot  be  Set  Apart  as —  Value. 


1.  The  object  of  the  law  providing  for  a  probate  homestead  (Sec.  1465, 
C.  C.  P.)  is  that  a  home  should  be  set  apart  for  the  use  of  the  sur- 
viving husband  or  wife  and  the  minor  children  in  consonance  with 
the  position  and  condition  of  those  entitled  thereto  and  the  value 
of  the  estate— due  regard  being  had  to  the  practicability  of  the 
property  for  the  use  claimed. 

2.  A  decedent  left  three  distinct  parcels  of  land,  the  first  two  parcels 
being  separated  by  a  public  street,  and  the  third  parcel  being  four  or 
five  blocks  distant  from  the  first  and  second  parcels,  and  a  dwel- 
ling house  being  upon  the  first  parcel  and  the  second  and  third 
being  unimproved.  The  three  parcels  were  separately  appraised, 
and  the  aggregate  appraisement  amounted  to  $5,000.  On  applica- 
tion by  the  widow,  that  the  three  parcels  be  set  apart  to  her  as  a 
homestead,  Held :  that  she  is  entitled  to  the  first  parcel  only,  and 
that  the  fact  that  the  appraised  value  of  the  three  parcels  is  not 
more  than  $5,000  is  immaterial. 


George  Grisel  died  intestate  on  August  5, 1893,  and  on 
August  28, 1893,  letters  of  administration  upon  his  estate 
were  issued  to  Louise  Grisel,  his  widow. 

The  inventory  and  appraisement  was  filed  on  October 
17,  1893. 

In  the  inventory  three  parcels  of  land  were  separately 
described  and  appraised.  Lots  1,  2,  3  and  6,  and  the 
north  half  of  Lot  4  in  Block  26,  as  laid  down  on  a  certain 
map  of  a  tract  in  Oakland  Township,  Alameda  County, 
were  appraised  at  $1,500,  and  the  improvements  thereon 
at  $500.  Lots  1  and  4,  in  Block  27  of  the  same  tract, 
were  appraised  at  $1,000.  Lot  4,  in  Block  1  of  another 
tract   in   Oakland   Township,  was   appraised   at  $2,000. 
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There  were  no  improvements  on  either  the  second  or 
third  parcel. 

On  November  10,  1893,  the  widow  made  application  to 
have  the  three  parcels  set  apart  to  her  as  a  homestead. 
In  her  petition  she  alleged  that  there  was  a  dwelling 
house  on  the  lots  in  Block  26,  and  that  the  other  lots 
are  situate  in  the  immediate  vicinity  thereof. 

Messrs.  Selden  S,  and  Geo,  T,  Wright,  for  petitioner. 
Messrs.  Rothchild   &   Ach,  for   Eugene   and   Adelaide 
Grisel,  parents  of  decedent. 

CoFFKY,  J. —  Referring  to  the  application  of  Louise 
Grisel,  widow,  there  being  no  minor  children  having  any 
interest  in  the  property,  and  no  homestead  having  been 
select.ed  during  the  lifetime  of  the  spouses,  and  further  re- 
ferring to  the  plat  of  said  property  attached  to  petitioner's 
brief  herein,  counsel  for  the  mother  and  father  of  said 
deceased,  who  are  entitled  to  one-half  of  said  estate  upon 
its  distribution,  concede  that  as  to  lots  one  (1),  two  (2), 
three  (3)  and  six  (6),  and  the  one-half  of  lot  four  (4),  in 
Block  No.  twenty-six  (26),  as  delineated  on  said  map,  the 
petitioner  is  entitled  to  these  particular  lots  being  set 
apart.  It  is,  however,  contended  that  petitioner  is  not 
entitled  to  lots  one  (1)  and  four  (4),  in  Block  27,  desig- 
nated as  ''  B  '*  on  said  plat,  and  lot  No.  4  in  Block  1,  as 
to  which  petitioner  also  makes  claim,  and  that  the  same 
should  remain  in  the  administratrix  subject  to  distribu- 
tion. 

Counsel  for  petitioner,  in  their  brief,  refer  to  and 
seem  to  depend  almost  entirely  upon  the  decision  in 
Gregg  v.  Bostwick,  33  Cal.,  227. 

The  question  of  a  probate  homestead  was  not  in  issue 
in  that  case,  nor  were  those  portions  of  the  opinion, 
quoted  by  counsel,  necessary  for  a  determination  of  the 
matters  under  discussion  in  that  case.     The  Court,  in 
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Gregg  v.  Bostwickf  supra,  declined  to  set  apart  any  of  the 
property  claimed  as  a  homestead,  excepting  those  por- 
tions which  had  been  specifically  claimed  as  such  in  the 
declaration,  and  upon  which  the  claimants  had  resided, 
and  that  portion  of  the  decision  quoted  would  seem  to 
be  obiter  dicta.  Neither  of  the  other  cases  referred  to  by 
counsel  has  any  application,  to  the  question  before  the 
Court  upon  this  petition. 

The  question  of  value,  as  we  understand  it,  cuts  no 
figure  in  the  setting  apart  of  a  probate  homestead,  the 
object  being  to  set  apart  a  home,  as  was  decided  in  the 
Estate  of  Walkerly,  81  Cal.,  579,  in  consonance  with  the 
position  and  condition  of  those  entitled  thereto  and  the 
value  of  the  estate-^ue  regard  being  always  had  to  the 
practicability  of  the  property  for  the  use  claimed.  It 
might  as  well  be  contended  that,  because  they  could  be 
used  conveniently,  the  claimant  of  a  probate  or  other 
homestead,  under  the  laws  of  California,  might  claim  a 
lot  and  residence  situate  on  Pacific  and  Franklin  streets, 
and  at  the  same  time,  as  pasturage  for  a  cow  might  be 
required,  ask  that  a  lot  situate  at  Jackson  and  Franklin, 
not  in  any  way  connected  with  the  home,  should  be  set 
apart  as  a  portion  of  the  same  homestead. 

A  broad  avenue,  set  apart  and  dedicated  as  a  public 
street,  in  the  incorporated  town  of  Oakland,  separates  the 
blocks  designated  respectively  as  "  A "  and  "  B,"  and 
there  is  a  distance  of  four  or  five  blocks  from  these  lots 
to  the  third  parcel  of  land  claimed  by  the  petitioner. 

The  position  of  these  lots  as  effectually  prevents  their 
being  used  as  a  homestead  as  if  the  same  were  situated  a 
portion  on  the  north  side  and  a  portion  on  the  south 
side  of  Bush,  or  any  other  street  in  San  Francisco. 

The  motion  of  petitioner,  with  respect  to  the  setting 
apart  of  lots  Nos.  one  (1)  and  four  (4),  in  Block  27,  and 
lot  No.  four  (4)  in  Block  No.  one  (1),  is  denied. 
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Estate  of  CORNELIUS  J.  DONAHUE, 

Deceased. 

[No.  11,598.    Decided  December  27,  1893.] 

Order  to  Show  Cause  Why  Administratrix  Should 
Not  InTentory  Certain  Deposits. 


Inventory— Duty  of  Administratrix  to  Make — Muet  Include 
all  the  Egtate  of  Decedent^  Including  Property  Claimed  Adversely 
by  the  Administratrix. 


1.  It  is  the  duty  of  an  administratrix  to  make  a  true  inventory  of  all 
the  estate  of  the  decedent  which  has  come  to  her  possession  or 
knowledge.     (Section  1443,  C.  C.  P.) 

2.  The  fact  that  the  administratrix,  in  her  individual  capacity,  makes 
an  adverse  claim  to  moneys  deposited  in  her  name  and  in  the 
name  of  the  decedent,  and  payable  to  either,  does  not  lessen  her 
duty  as  administratrix  to  include  said  deposits  in  her  inventory. 


F.  W.  Van  Reynegom,  Esq.,  for  minor  heirs. 
Thomas  F.  Barry^  Esq.,  for  administratrix. 

CoFFKY,  J. —  On  September  26,  1891,  Cornelius  J. 
Donahue  died  intestate  at  the  City  and  County  of  San 
Francisco,  leaving  him  surviving  as  heirs  Annie  Dona- 
hue, his  widow  ;  Maggie  Donahue,  aged  thirteen  years, 
his  daughter  by  a  former  wife  ;  and  Agnes  Donahue,  aged 
two  years,  the  child  of  the  deceased  and  his  said  widow. 

On  December  1,  1891,  letters  of  administration  were 
duly  issued  to  said  Annie  Donahue,  and  on  February  16, 
1893,  the  administratrix  filed  the  inventory  and  appraise- 
ment of  said  estate. 

At  the  time  of  his  death  said  intestate  had  some  $4,000 
on  deposit  with  the  Hibernia  Savings  and  Loan  Society, 
and  $900  with  the  German  Savings  and  Loan  Society, 
two  savings  banks  of  San  Francisco.  Each  of  said 
deposits  was  in  an  account  entitled  ''  Cornelius  J.  Dona- 
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hue  or  Annie  Donahue,"  and  represented  the  earnings 
and  savings  of  the  deceased  and  his  surviving  wife  sub- 
sequent to  their  marriage.  The  bank  books  representing 
these  deposits  were  in  the  wife's  possession  at  the  time 
the  intestate  died,  but  no  written  transfer  of  his  interest 
therein  was  shown  to  have  been  by  him  made. 

The  question  before  the  Court  is  whether  the  deposits 
mentioned  are  a  portion  of  the  estate  and  subject  to 
administration  thereof  as  community  property,  or  whether 
they  belong  to  the  surviving  wife  as  her  separate  estate. 
This  question  comes  up  at  the  hearing  of  an  order  for 
the  administratrix  to  show  cause  to  the  Court  why  the 
said  deposits  should  not  be  included  in  the  inventory  of 
the  estate.  Upon  the  hearing  the  administratrix  testified 
that  the  deceased  in  his  lifetime  had  told  her  that  it  was 
his  intention  that  in  the  event  of  his  death  she  should 
have  the  money  in  question  without  the  trouble  of  get- 
ting it  through  the  Probate  Court,  and  that  it  was  de- 
posited in  the  names  of  husband  or  wife  for  her  benefit, 
and  to  be  her  separate  estate  on  his  death. 

The  question  here  involved  of  the  duty  of  an  admin- 
istratrix to  make  a  true  inventory  of  all  estate  coming  to 
her  possession  or  knowledge  has  been  before  passed  upon 
by  this  Court  in  the  Estate  of  Peter  G,  Partridge,  Deceased 
(Coffey's  Probate  Decisions,  Vol.  1,  p.  237).  In  the  case 
here  cited  it  was  held  that  **  an  administrator  cannot 
omit  to  inventory  property  said  to  belong  to  his  intes- 
tate, which  is  the  subject  of  an  adverse  claim,  on  the 
pretense  that  he  wants  to  stand  neutral  between  the 
estate  and  the  adverse  claimant,  leaving  the  merits  of 
the  controversy  to  the  Court's  determination.  The 
administrator  cannot  assume  an  attitude  of  neutrality ; 
the  statute  points  out  his  duty  ;  and  for  the  Court  to  pass 
upon  the  merits  of  the  adverse  claim  would  be  to  assume 
a  jurisdiction  which  in  probate  it  cannot  exercise."  The 
fact  that  in  the  case  at  bar  the  adverse  claim  is  made  by 
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the  administratrix  in  her  personal  capacity  does  not 
lessen  her  duty  as  administratrix  to  include  in  her  in- 
ventory of  the  estate  the  property  in  question,  to  which 
she  makes  a  claim  adverse  to  the  estate. 

The  motion  in  behalf  of  the  minor  heir  is  granted, 
and  it  is  ordered  that  the  administratrix  include  the 
moneys  in  controversy  in  this  proceeding  in  the  inven- 
tory of  the  estate,  by  filing  a  supplementary  inventory 
thereof  in  accordance  with  the  provisions  of  Section  1451 
of  the  Code  of  Civil  Procedure. 


Estate  of  HENRY  WELCH,  Deceased. 

[No.  6,961.     Decided  February  16,  1894.] 

Application  by  Widow  for  Order  Directing  Special 

Administrator  to  Pay  Family  Allowance 

Made  by  Previous  Order. 


Orders  made  in  Exercise  of  Probate  Jurisdiction — Binding 
Nature  of — Matters  Adjudicated  by — Order  for  Family  AHoiv- 
ance —  Conclusiveness  of  when  not  Appealed  from. 


1.  An  order  made  by  the  Court  sitting  in  probate,  within  the  scope  of 
its  jurisdiction,  is  as  forceful,  efficacious  and  binding  as  to  the 
matter  therein  and  thereby  determined,  and  as  to  the  rights  thereby 
granted  or  secured,  as  any  judgment  could  be. 

2.  An  order  of  the  Court,  sitting  in  probate,  making  an  allowance 
authorized  by  statute,  is  necessarily  an  adjudication  of  the  existence 
of  every  fact  requisite  to  support  the  order,  whether  the  fact  be 
expressly  found  or  not. 

3.  An  order  of  family  allowance  creates  a  vested  right  to  all  sums 
which  have  become  due  thereunder. 

4.  When  no  appeal  from  an  order  of  family  allowance  is  taken,  and 
the  time  for  appeal  has  passed,  the  order  is  conclusive  as  to  all 
questions  as  to  the  right  of  the  widow  to  the  allowance  and  as  to  the 
amount  properly  to  be  allowed  to  her. 
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Henry  Welch  died  on  January  14,  1888.  Letters  of 
administration  upon  his  estate  were  issued  to  John  Pur- 
cell  on  January  31,  1888. 

On  August  17,  1888,  Honor  Welch,  widow  of  the  de- 
cedent, filed  her  petition  wherein  she  prayed  for  an 
allowance  of  $200  per  month  for  her  maintenance  dur- 
ing the  progress  of  the  settlement  of  the  estate.  On 
August  28,  1888,  the  Court  made  an  order  allowing  the 
widow  $125  per  month  from  the  date  of  her  husband's 
death.  This  allowance  was  paid  by  the  administrator 
up  to  March  14, 1889,  and  on  March  23, 1889,  his  powers 
were  suspended.  On  April  8,  1890,  J.  D.  Ruggles  was 
appointed  special  administrator.  On  December  22, 1893, 
the  widow  made  application  for  an  order  directing  the 
special  administrator  to  pay  to  her  $7,125  alleged  to  be 
due  to  her  as  family  allowance  from  March  14,  1889,  to 
December  14, 1893.  The  special  administrator  filed  an 
answer  and  resisted  the  application  on  various  grounds. 

Garret  W.  MeEnemey,  Esq.,  for  applicant. 
Messrs.  Chds,  A.  Sumner  and  M.  T.  Moses,  for  special 
administrator. 

Coffey,  J. — On  August  28,  1888,  subsequent  to  the  fil- 
ing of  the  inventory,  the  Court,  after  notice  of  the  hearing 
thereof  given  by  posting  for  ten  days,  heard  the  applica- 
tion of  Honor  Welch,  the  surviving  wife,  for  the  payment 
to  her  of  $200  per  month  as  family  allowance  until  the 
settlement  of  the  estate.  The  petition  was  granted,  but 
the  amount  was  fixed  at  $125  per  month.  The  family 
allowance  has  not  been  paid  since  March  14«  1889.  This 
is  a  proceeding  to  compel  its  payment.  The  questions 
involved  all  turn  upon  the  force  and  effect  of  the  order. 

An  order  made  by  the  Court  sitting  in  probate,  within 
the  scope  of  its  jurisdiction,  is  as  forceful,  efficacious  and 
binding  as  to  the   matter   therein   and   thereby  deter- 
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mined,  and  as  to  the  rights  thereby  granted  or  secared, 
as  any  judgment  could  be. 

Section  1908,  Sub.  1,  C.  C.  P. 

Howell  v.  Budd,  91  Cal.,  342. 

Oarwood  v.  Oarwood,  29  Cal.,  620. 

An  order  of  the  Court  sitting  in  probate,  making  an 
allowance  authorized  by  statute,  is  necessarily  an  adjudi- 
cation of  the  existence  of  every  fact  requisite  to  support 
the  order,  whether  the  fact  be  expressly  found  or  not. 

An  order  of  family  allowance  creates  a  vested  right  to 
all  sums  which  have  become  due  thereunder. 
PeUee  v.  Wilmarth^  5  Allen,  144. 
Estate  of  Lux,  100  Cal.,  593. 

All  questions  as  to  the  right  of  the  widow  to  an  allow- 
ance, and  as  to  the  amount  properly  to  be  allowed  to  her, 
are  conclusively  determined  by  the  order,  no  appeal 
having  been  taken. 

Section  1908,  Sub.  1,  C.  C.  P. 

Irwin  V.  Serihetf  18  Cal.,  499. 

Brwmagim  v.  Ambrose,  48  Cal.,  366. 

Lucas  V.  Todd,  28  Cal.,  182. 

Orders  in  probate  and  judgments  stand  on  like  footing 
as  to  the  rights  thereby  secured. 

Section  1908,  Sub.  1,  C.  C.  P. 

Freeman  on  Judgments  (4th  Edition),  Sec.  319  6. 

Judgments  (and  hence  orders  in  probate)  can  only  be 
vacated  on  motion,  for  the  reasons  and  within  the  time 
provided  by  the  code. 

People  V.  Goodhue,  80  Cal.,  199. 

After  the  lapse  of  that  time  the  remedy  is  by  independ- 
ent action. 

People  V.  Harrison,  84  Cal.,  608. 

The  doctrine  of  laches  is  a  doctrine  which  obtains  in 
equity  only. 
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Delay  less  than  the  period  of  limitation  never  bars  the 
remedy  at  law. 

There  is  no  period  of  limitation  prescribed  in  probate, 
except  in  isolated  instances,  of  which  this  is  not  one. 

The  allegations  in  the  answer  do  not  make  a  case  of 
fraud. 

Allen  V.  Currey,  41  Cal.,  320. 

In  re  Oriffith,  84  Cal.,  113. 
Pico  V.  Cohn,  91  Cal.,  129. 

But,  even   if  they   did,  they  would   be   of  no  avail. 
Fraud  must  be  proved  as  well  as  pleaded. 

An    order    reducing  a  family   allowance    previously 
granted,  and  made  retroactive,  is  error. 
Pettee  v.  Wilmarth,  supra. 
Estate  of  Lux,  supra. 
Ford  V.  Ford,  80  Wis.,  565. 

Application  granted. 


Estate  of  ANTONIO  SPINETTI,  Deceased. 

[No.  13,106.    Decided  February  19,  1894.] 

Motion  to  Dismiss  Application  for  Allowance  for 

Support  of  Orandohild. 


Orandfather  Under  no  Obligation  to  Support  Gfrandchild — 
Promise  so  to  do,  without  Consideration — Family  Allowance — 
Power  of  Court  to  Make,  Derived  from  Statute — No  Power  to 
Make  Allowance  for  Support  of  Orandohild — Words — How  Con- 
strued— Meaning  of  Word  "  Childy 


I.  On  the  death  of  any  person  his  property  descends  to  his  heirs  at 
law,  or  to  his  legatees  and  devisees,  subject  to  the  burdens  imposed 
on  it  by  law ;  and  the  property  of  heirs  at  law,  devisees  and  legatees 
can  only  be  taken  from  them  to  discharge  an  obligation  for  which 
their  ancestor  or  testator  was  legally  bound,  or  which  is  imposed  by 
the  law. 
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2.  There  is  no  provision  in  the  law  requiring  a  grandfather  to  support 
a  grandson  whose  parents  are  living,  and  neither  of  whom  has  been 
shown  to  be  infirm  or  incapacitated  in  any  way. 

3.  A  promise  on  the  part  of  a  grandfather  to  provide  for  his  grandchild 
is  without  consideration,  and  imposes  no  legal  obligation  on  the 
grandfather. 

4.  The  law  enforces  legal  and  not  merely  moral  obligations. 

5.  Even  if  the  promise  of  a  grandfather  to  provide  for  his  grandchild 
is  binding  upon  him,  such  promise  would  continue  only  during  the 
lifetime  of  the  promisor. 

6.  The  power  to  make  a  family  allowance  did  not  exist  at  common 
law,  and  the  Court  sitting  in  probate  derives  its  authority  from  the 
statute,  and  must  look  to  the  statute  therefor. 

7.  Chapter  V  of  Title  XI  of  Part  III  of  the  Code  of  Civil  Procedure 
(Sections  1464  to  1470)  provides,  amongst  other  things,  for  the 
allowance  by  the  Court  of  a  reasonable  provision  for  the  support  of 
the  widow  and  minor  children,  or  either,  of  a  decedent,  but  there  is 
no  provision  in  the  code  for  any  allowance  for  a  minor  grandchild, 
whose  parent,  through  whom  he  claims  descent,  is  living. 

8.  Words  are  to  be  construed  according  to  the  context  and  approved 
use  of  the  language.  (Section  16,  C.  C.  P.)  The  meaning  of  the 
word  "child'*  in  the  law  is  plain  and  unambiguous,  and  when 
children  are  mentioned  in  the  statute  the  children  of  the  decedent 
are  referred  to,  and  not  those  of  any  one  else. 


Messrs.  J.  M,  Burnett  and  E.  D.  Sawyer,  for  motion  to 
dismiss. 

Messrs.  Sullivan  &  Sullivan,  opposed. 

Coffey,  J. — Antonio  Spinetti  died,  leaving  four  adult 
children,  and  one  minor  child  named  William  Spinetti. 
The  petitioner  is  one  of  the  adult  children,  and  is  the 
mother  of  Antonio  Demartini,  for  whose  benefit  the 
petition  is  filed  by  her.  The  child  Antonio  was  born  in 
the  house  of  Mr.  Spinetti,  and  lived  in  the  house  of  his 
grandfather  from  his  birth  until  the  death  of  Mr.  Spinetti. 
When  Mrs.  Ghiglieri  obtained  a  divorce  from  Demartini 
(the  father  of  the  child),  Mr.  Spinetti  promised  he  would 
provide  for  the  child,  and  did  so  from  that  time.      As  he 
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did  not  like  the  name  of  Demartini,  the  child  was  called 
Antonio  Spinetti  at  his  request. 

The  property  of  heirs  at  law,  devisees  and  legatees  can 
only  be  taken  from  them  to  discharge  an  obligation  for 
which  their  ancestor  or  testator  was  legaUy  bound,  or 
which  is  imposed  by  the  law. 

On  the  death  of  any  person  his  property  descends  to 
his  heirs  at  law,  or  to  his  legatees  and  devisees,  subject  to 
the  burdens  imposed  on  it  by  law.  Courts  do  not  give 
the  property  of  one  man  to  another,  unless  there  is  some 
legal  obligation  calling  on  them  to  do  so.  While  a  man 
may  be  generous  and  do  what  he  pleases  with  his  own 
while  living,  the  moment  he  dies  the  rights  of  others 
accrue,  and  those  rights  Courts  will  not  deprive  them  of, 
except  where  the  law  imposes  an  obligation  in  favor  of 
one,  upon  the  other.  The  law  enforces  legal,  and  not 
merely  moral,  obligations.  Therefore,  if  Mr.  Spinetti 
was  under  no  legal  obligation  to  support  this  child,  the 
property  of  respondents  should  not  be  taken  for  that 
purpose. 

Mr.  Spinetti  was  under  no  legal  obligation  to  support 
his  grandson. 

We  look  in  vain  to  the  laws  of  this  State  for  any  pro- 
vision requiring  a  grandfather  to  support  a  grandson, 
when  both  parents  are  living,  and  where  neither  has 
been  shown  to  be  infirm  or  incapacitated  in  any  way. 
On  them,  and  not  on  him,  is  the  burden  imposed.  We 
may  as  well  search  for  a  provision  allowing  a  grandchild 
to  inherit  ''  through  an  ancestor  who  is  not  dead."  Nor 
can  the  alleged  promise  to  support  the  child  avail  the 
petitioner.  The  promise,  if  any  were  made,  was  not  to 
be  performed  within  one  year,  and  to  be  of  any  force 
must  have  been  in  writing. 
C.  C.  P.,  Section  1973. 

There  was  no  consideration  for  the  promise. 
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There  was  no  benefit  accruing  to  the  promisor,  nor 
was  there  anything  valuable  flowing  from  the  promise. 

Violett  V.  Patton,  5  Crauch,  142. 
Civil  Code,  Sections  1605,  1606. 

Suppose  Mr.  Spinetti  had  refused  to  support  this  child, 
could  the  child  have  sustained  an  action  compelling  him 
to  perform  the  agreement  ?  Where  was  the  consideration 
to  support  such  a  promise  ?  The  Court  would  have  held 
the  promise  was  merely  gratuitous,  and  imposed  no  legal 
obligation  on  Mr.  Spinetti. 

But  to  go  further,  and  stand  upon  the  promise  itself, 
Mr.  Spinetti,  the  decedent,  as  the  case  now  stands,  only 
promised  he  would  provide  for  the  child.  This  duty, 
even  conceding  one  existed,  only  continued  during  his 
lifetime.  There  was  no  valuable  or  good  consideration, 
which  would  make  the  agreement  bind  his  heirs  or 
executors,  or  impose  any  obligation  on  his  estate. 

As  Antonio  Demartini  is  a  grandchild,  and  his  mother 
is  living,  he  is  not  entitled  to  an  allowance  from  the 
estate  of  his  grandfather. 

The  power  to  make  a  family  allowance  did  not  exist  at 
common  law.  This  Court,  sitting  in  probate,  derives  its 
authority  from  the  statute,  and  to  the  statute,  then,  the 
Court  must  look  for  that  authority. 

Section  1464,  C.  C.  P.,  provides  that  when  a  person 
dies,  leaving  a  widow  or  minor  children^  the  widow  or 
children  are  entitled  to  an  allowance  for  their  support 
until  letters  are  granted  and  the  inventory  returned. 
Section  1465  says  that  the  Court  may,  on  the  return  of 
the  inventory,  set  apart  the  property  exempt  from  execu- 
tion, and  the  homestead,  to  the  surviving  husband  or 
wife  or  the  minor  children.  Section  1465  provides  if  the 
amount  set  apart  be  insufficient  for  the  support  of  the 
widow  and  children,  a  further  allowance  may  be  made. 
As  the  two  preceding  sections  had  specially  mentioned 
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minor  children  as  those  to  whom  property  was  set  apart, 
the  word  children  here  must  refer  to  minor  children. 

Section  1468  provides  that  when  property  is  set  apart, 
one  half  of  it  must  go  to  the  minor  children  and  one-half 
to  the  surviving  husband  or  wife  ;  but,  if  there  be  no  sur- 
viving husband  or  wife,  then  all  goes  to  the  minor  children. 

Section  1469  provides  that  when  the  estate  is  under 
$1,500,  it  all  goes  to  the  widow  and  minor  children. 

We  look  in  vain  over  these  provisions  of  the  statute  to 
find  any  provision  for  a  minor  grandchild  whose  parent, 
through  whom  he  claims  descent,  is  living. 

Words  are  to  be  construed  according  to  the  context 
and  approved  use  of  the  language.  (Section  16,  C.  C.  P.) 
There  is  scarcely  a  word  plainer  than  child  in  our 
language.  But  it  is  always  in  connection  with  "widow" 
or  "  surviving  husband."  When  a  person  dies  leaving  a 
widow  or  minor  children,  says  Section  1464.  Webster 
defines  child  as  "  a  son  or  daughter  ;  a  male  or  female 
descendant  in  the  first  degree,  the  immediate  progeny  of 
parents."  He  also  defines  grandchild  a«  a  "son's  or 
daughter's  child."  The  meaning  of  these  terms  in  the 
law  is  plain  and  unambiguous,  and  the  Legislature  is 
presumed  to  have  meant  what  was  said.  There  is  no 
room  for  construction. 

Tape  V.  Hurley,  66  Cal.,  474,  and  cases  cited  therein. 

Now,  whose  widow  is  mentioned  in  the  statute? 
Certainly  the  widow  of  the  decedent,  not  the  widow  of  a 
son.  Whose  children  are  mentioned  ?  The  children  of 
the  decedent,  not  those  of  anyone  else. 

The  right  to  a  probate  homestead  would  depend  on  the 
construction  of  these  provisions  of  the  statute.  If  the 
contention  of  petitioner  be  tenable,  then  this  child  would 
be  entitled  to  have  a  share  in  a  homestead  to  be  set  apart 
by  this  Court.  Yet  this  will  not  be  seriously  contended 
for. 

While  discussing  the  statute,  the  fact  is  of  importance 
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to  note  that  Mr.  Spinetti  left  a  minor  childf  for  whom  an 
allowance  has  already  been  made,  and  this  brings  the 
case  directly  within  both  the  letter  and  spirit  of  the  law. 

Section  963  of  the  Code  of  Civil  Procedure  gives  the 
right  of  appeal  from  an  order  making  an  allowance  for  a 
widow  or  child.  The  section  shows,  by  placing  "  widow '' 
and  ^^ child'*  together,  that  the  Legislature,  when  it  used 
the  word  "  child,"  meant  child,  and  nothing  else. 

Motion  to  dismiss  granted. 


GuardiansMp  of  MAUD  TREADWELL 

et  al..  Minors.  ^ 

[No.  5038.    Decided  November  3,  1893.] 

Application  for  Appointment  of  Q-uardian. 


Guardianship  of  Minors — Applications  for^  in  Several  Coun- 
ties— Jurisdiction — Determination  of  Questions  Affecting — Res 
Judicata — Probate  Decrees — Conclusiveness  of^  on  Collateral 
Attack — Resident  and  Inhabitant — Distinction  Between — Minor 
over  Fourteen — Right  of  to  Nominate  Guardian. 


1.  Where  applications  for  letters  of  guardianship  of  minors  are  severally 
made  by  different  persons  in  several  counties,  each  applicant  claim- 
ing his  county  to  be  the  residence  of  the  minors,  and  the  second 
application  is  filed  before  notice  is  given  of  the  first,  and  is  first 
heard  and  determined,  the  order  granting  the  same  and  determining 
that  the  minors  are  residents  of  the  county  of  the  second  applicant 
is  res  judicata  and  a  bar  to  the  application  first  filed. 

2.  In  considering  the  question  of  res  judicata,  it  is  immaterial  which 
proceeding  was  first  instituted,  if  it  has  not  reached  a  final  deter- 
mination. The  case  in  which  the  first  judgment  is  rendered  is  the 
prior  one  and  controls,  although  rendered  in  the  later  proceeding. 

3.  Where  an  application  for  letters  of  guardianship  of  minors  is  granted 
by  the  Superior  Court  of  one  county,  and  an  application  is  there- 
after made  to  vacate  the  order  on  the  ground  that  the  minors  are 
not  residents  of  that  county,  and  such  application  is  denied,  the 
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order  denTing  it  is  conclnsive  upon  an  application  for  letters  in  the 
Superior  Court  of  another  county,  although  that  application  was 
first  filed. 

4.  As  between  Courts  of  concurrent  jurisdiction,  that  Court  in  which 
process  is  first  served  has  the  prior  jurisdiction,  irrespective  of 
which  proceeding  is  first  instituted. 

5.  The  doctrine  of  the  conclusiveness  of  judgments  against  collateral 
attack  applies  to  judgments  and  decrees  of  the  Superior  Court 
sitting  in  probate  and  matters  of  guardianship  as  well  as  to  those  in 
any  other  branch  of  its  jurisdiction. 

6.  The  residence  necessary  to  confer  jurisdiction  in  matters  of  guardian- 
ship is  the  actual  residency  or  abode  of  the  ward,  not  his  legal 
residence  or  domicile. 

7.  Under  Section  1747,  C.  C.  P.,  residence  is  not  required  in  order  to 
confer  jurisdiction  in  guardianship  proceedings,  but  mere  inhabit- 
ance  is  sufficient. 

8.  The  distinction  between  an  inhabitant  and  a  resident  is  that  the 
place  one  inhabits  is  his  dwelling  place  for  the  time  being,  while 
the  place  where  one  resides  is  his  established  abode  for  a  consider- 
able time. 

9.  A  minor  over  the  age  of  fourteen  years  has  an  exclusive  right  to 
petition  for  the  appointment  of  his  guardian  until  he  has  been  cited 
and  has  neglected  for  ten  days  to  nominate  a  suitable  person  as  his 
guardian. 


Messrs.  John  Garber  and  W.  S.  Ooodfellow^  for 
petitioners. 

William  Rix,  Esq.,  for  respondents. 

OoFFBY,  J. — This  is  an  application  filed  in  the  above 
entitled  matter  by  W.  S.  Goodfellow  and  R.  H.  Lloyd  to 
have  guardians  appointed  by  this  Court  for  the  persons 
and  estates  of  Maud  Treadwell,  Thalia  Treadwell,  James 
P.  Treadwell  and  Ivan  Treadwell,  the  children  of  James 
P.  Treadwell  and  Mabel  Treadwell,  both  of  whom  are 
deceased. 

James  P.  Treadwell  died  at  the  City  and  County  of  San 
Francisco  on  the  27th  day  of  December,  1884,  leaving 
estate  in  said  city  and  county,  and  being  a  resident  thereof 
at  the  time  of   his  death.     He  left  surviving  him  his 
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widow,  Mabel  Treadwell,  and  the  above  named  minors, 
and  an  infant  daughter  since  deceased.  By  his  will, 
which  was  duly  admitted  to  probate  by  the  Superior 
Court  of  the  City  and  County  of  San  Francisco,  James  P. 
Treadwell  left  his  estate  to  his  widow,  Mabel  Treadwell, 
and  his  said  minor  children. 

Upon  application,  duly  made  to  this  Court,  the  said 
Mabel  Treadwell  was  on  the  26th  day  of  April,  1886,  duly 
appointed  by  this  Court  guardian  of  the  persons  and 
estates  of  said  minor  children,  Maud,  Thalia,  Ivan  and 
James  P.,  and  immediately  entered  upon  the  perform- 
ance of  her  trust  as  guardian,  and  continued  to  act  as 
such  guardian  down  to  the  time  of  her  death,  which 
occurred  at  the  City  and  County  of  San  Francisco  on  the 
5th  day  of  December,  1892. 

From  the  time  of  the  death  of  said  James  P.  Treadwell 
the  said  minor  children  lived  with  their  mother  up  to 
the  time  of  her  death,  most  of  the  time  in  the  City  and 
County  of  San  Francisco.  By  will,  duly  admitted  to 
probate  by  this  Court,  said  Mabel  Treadwell  appointed 
George  Heazelton  and  the  said  W.  S.  Goodfellow  testa- 
mentary guardians  of  the  estates  of  her  said  minor 
children,  but  the  said  Heazelton  and  Goodfellow  resigned 
their  trust  as  such  guardians  and  renounced  their  rights 
to  letters. 

On  the  3d  day  of  February,  1893,  and  after  the 
renunciation  by  the  said  Goodfellow  and  Heazelton  as 
testamentary  guardians,  the  said  Goodfellow  and  R.  H. 
Lloyd  filed  the  present  application  praying  this  Court  to 
appoint  guardians  for  the  persons  and  estates  of  said 
minors,  alleging  that  said  minors  had  no  guardians 
appointed  by  will  or  deed,  and  this  Court  on  the  4th  day 
of  February,  1893,  made  an  order  that  notice  of  said 
application  be  given  to  Calvin  F.  Summers,  a  relative 
and  uncle  of  said  minors. 

During  the  lifetime  and  up  to  the  time  di'  the  death  of 
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the  said  Mabel  Treadwell,  said  Calvin  F.  Summers  lived 
with  said  Mabel  Treadwell  and  her  said  minor  children 
in  the  City  and  County  of  San  Francisco,  and  after  the 
death  of  said  Mabel  Treadwell  the  said  minor  children 
continued  to  live  with  said  Summers  in  the  said  City  and 
County  of  San  Francisco.  On  the  Ist  day  of  February, 
1893,  and  before  the  filing  of  the  present  application,  the 
minor,  James  P.  Treadwell,  who  was  at  that  time  over  the 
age  of  fourteen  years,  left  the  City  and  County  of  San 
FraD Cisco  and  took  up  his  abode  in  the  city  of  San  Jose, 
County  of  Santa  Clara  ;  and  on  the  5th  day  of  February, 
which  was  after  the  filing  of  the  present  application,  but 
before  any  citation  or  other  process  herein  was  issued  or 
served,  the  remaining  three  minor  children — ^to  wit, 
Maud,  Thalia  and  Ivan — removed  from  the  City  and 
County  of  San  Francisco  in  company  with  and  in  the 
custody  of  their  said  uncle,  Calvin  F.  Summers,  to  the 
city  of  San  Jose,  County  of  Santa  Clara,  where  all  of  said 
minors  took  up  their  abode  and  have  all  since  continued 
to  live  with  their  said  uncle. 

On  the  8th  day  of  February,  1893,  which  was  before 
any  citation  or  process  issued  from  this  Court  was  served, 
the  said  Calvin  F.  Summers  and  E.  W.  Clayton  applied 
to  the  Superior  Court  of  the  County  of  Santa  Clara  to  be 
appointed  guardians  of  the  persons  and  estates  of  the 
minors,  Thalia  Treadwell,  James  P.  Treadwell  and  Ivan 
Treadwell,  alleging  that  the  said  minors  were  residents  of 
the  County  of  Santa  Clara.  Said  application,  after  notice 
duly  given  in  conformity  with  the  statute  and  the  order 
of  the  Court,  came  on  for  hearing  in  the  said  Superior 
Court  of  the  County  of  Santa  Clara  on  the  10th  day  of 
February,  1893,  and  the  said  Court  thereupon  determined 
and  decided  that  said  minors,  Thalia,  James  P.  and  Ivan, 
were  residents  of  the  County  of  Santa  Clara,  and  appointed 
the  said  E.  W.  Clayton  guardian  of  the  estates  of  the  said 
James  P.  Treadwell  and  Ivan  Treadwell,  and  appointed 
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the  said  Calvin  F.  Summers  guardian  of  the  person  and 
estate  of  the  said  Thalia  and  guardian  of  the  persons  of 
said  James  P.  and  Ivan — the  said  minors  Thalia  and 
James  P.,  who  were  over  the  age  of  fourteen  years,  having 
upon  said  hearing  consented  in  writing  and  requested  the 
said  Court  to  appoint  the  said  E.  W.  Clayton  and  Calvin 
F.  Summers  as  such  guardians  of  their  persons  and 
estates.  The  said  Calvin  F.  Summers  and  E.  W.  Clayton 
duly  qualified  as  such  guardians,  letters  of  guardianship 
were  issued  to  them,  and  they  thereupon  entered  upon 
the  performance  of  their  trust,  and  have  since  continued 
to  act  as  such  guardians  of  said  minors. 

No  appeal  was  ever  taken  from  the  order  of  the  Superior 
Court  of  Santa  Clara  County  appointing  the  said  Summers 
and  Clayton  as  such  guardians  of  said  minors,  hut  said 
Goodfellow  and  Lloyd  on  the  6th  day  of  April,  1893,  filed 
in  said  Superior  Court  of  Santa  Clara  County  an  applica- 
tion to  have  the  said  order  made  by  the  Superior  Court 
of  Santa  Clara  County  on  the  10th  day  of  February,  1893, 
appointing  the  said  Summers  and  Clayton  guardians  of 
said  minors  revoked  and  recalled,  and  set  forth  in  said 
application  the  fact  of  the  filing  by  them  on  the  3d  day 
of  February,  1893,  of  the  present  application  in  this 
Court,  and  alleged  in  said  application  that  the  said 
minors  were  not  residents  or  inhabitants  of  the  County 
of  S'anta  Clara,  but  were  residents  and  inhabitants  of  the 
City  and  County  of  San  Francisco.  Upon  and  pursuant 
to  this  application  to  revoke,  orders  to  show  cause  were 
duly  made  by  the  said  Superior  Court  of  Santa  Clara 
County  requiring  the  said  E.  W.  Clayton  and  the  said 
Calvin  F.  Summers  to  appear  before  the  said  Superior 
Court  of  Santa  Clara  County  on  the  17th  day  of  April, 
1893,  and  then  and  there  to  show  cause  why  the  letters 
of  guardianship  issued  to  them  by  said  Court  should  not 
be  revoked  and  set  aside  upon  the  ground  that  the  said 
minors  were  at  said  time,  and  were  at  all  times,  residents 
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of  the  City  and  County  of  San  Francisco,  and  upon  the 
ground  that  before  and  at  the  time  of  the  commence- 
ment of  proceedings  in  the  said  Superior  Court  of  Santa 
Clara  County,  the  Superior  Court  in  and  for  the  said 
City  and  County  of  San  Francisco  had  and  was  exercising 
jurisdiction  of  the  estate  and  guardianship  of  said  minors. 

Pursuant  to  said  orders  to  show  cause,  the  said  Calvin 
F.  Summers  and  E.  W.  Clayton  appeared  in  the  Superior 
Court  of  Santa  Clara  County  and  filed  a  written  answer 
to  the  said  application  of  the  said  Lloyd  and  Goodfellow  ; 
and  the  said  orders  to  show  cause,  and  the  issues  raised 
by  said  application  and  the  said  answer  thereto,  came  on 
regularly  to  be  heard  in  said  Superior  Court  of  Santa 
Clara  County  and  were  duly  heard  and  considered  by 
said  Court,  and  the  said  Court  on  the  27th  day  of  April, 
1893,  made  and  entered  its  order  whereby  it  ordered  that 
the  application  of  the  said  Goodfellow  and  Lloyd  to  have 
the  order  theretofore  made  appointing  the  said  Clayton 
and  Summers  revoked  and  the  said  letters  of  guardian- 
ship set  aside  be  denied,  and  the  said  orders  to  show 
cause  discharged.  No  appeal  was  ever  taken  from  this 
last  mentioned  order  of  the  Superior  Court  of  Santa 
Clara  County,  although  an  appeal  was  attempted  to  be 
taken  after  the  statutory  period  for  appeal  had  elapsed 
and  the  order  had  become  final. 

The  citMions  issued  from  this  Court  on  the  present 
application  were  not  served  until  after  the  Superior  Court 
of  Santa  Clara  County  had  made  the  order  above 
mentioned  appointing  the  said  Summers  and  Clayton 
guardians— citations  issued  on  the  12th  day  of  April, 
1893,  having  been  served  on  Thalia  Treadwell  and  James 
P.  Treadwell  at  the  citv  of  San  Jose  on  the  14th  dav  of 
April,  1893,  and  a  citation  issued  on  the  8th  day  of  May, 
1893,  having  been  served  on  said  Calvin  F.  Summers  on 
the  10th  dav  of  Mav,  1893.  No  citation  was  ever  served 
on  Ivan  Treadwell. 
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Before  the  present  application  came  on  for  hearing  in 
this  Court,  and  on  the  6th  day  of  July,  1893,  the  said 
Maud  Treadwell  attained  her  majority. 

The  said  Calvin  F.  Summers,  Maud  Treadwell,  Thalia 
Treadwell  and  James  P.  Treadwell,  in  obedience  to  the 
said  citations,  appeared  in  this  Court  by  their  attorneys, 
and  on  the  22d  day  of  September,  1893,  filed  an  answer 
to  the  said  application  of  said  Lloyd  and  Goodfellow,  and 
in  said  answer  set  up  and  pleaded  in  bar  of  this  proceed- 
ing the  order  so  made  by  the  Superior  Court  of  Santa 
Clara  County — to  wit,  the  order  made  by  said  Court  on 
the  10th  day  of  February,  1893,  appointing  the  said  Clay- 
ton and  Summers  guardians,  and  the  order  made  by  the 
said  Court  on  the  27th  day  of  April,  1893,  denying  the 
application  of  the  said  W.  S.  Goodfellow  and  R.  H.  Lloyd 
to  have  the  letters  of  guardianship  issued  to  said  Summers 
and  Clayton  revoked — and  upon  the  hearing  in  this  Court 
they  introduced  in  evidence  the  record  of  the  proceedings 
so  had  and  taken  in  the  Superior  Court  of  Santa  Clara 
County. 

The  said  Maud  Treadwell  and  the  said  minors,  Thalia 
and  James  P.,  testified  on  the  hearing  that  the  present 
application  made  by  said  Lloyd  and  Goodfellow  had  not 
been  made  at  their  request  or  with  their  consent,  and  the 
said  Thalia  and  James  P.  testified  that  they  did  not 
desire  guardians  to  be  appointed  for  them  in  this  pro- 
ceeding, but  were  satisfied  with  the  guardians  appointed 
by  the  Superior  Court  of  Santa  Clara  County  ;  and  the 
said  Calvin  F.  Summers,  Maud  Treadwell,  Thalia  Tread- 
well and  James  P.  Treadwell  testified  that  at  the  time  of 
their  removal  from  the  City  and  County  of  San  Francisco 
to  the  city  of  San  Jose  they  had  no  knowledge  or  notice 
of  the  present  application  or  of  any  application  made  to 
this  Court  for  the  appointment  of  guardians,  and  further 
testified  that  the  said  Mabel  Treadwell  shortly  before  her 
death  had  placed  the  said  minors  and  the  said  Maud, 
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who  was  at  that  time  a  minor,  in  the  charge  and  custody 
of  their  uncle,  Calvin  F.  Summers,  and  requested  that  in 
the  event  of  her  death  he  should  remove  them  from  the 
City  and  County  of  San  Francisco. 

The  order  of  the  Superior  Court  of  Santa  Clara  County 
appointing  guardians  is  a  complete  bar  to  this  proceeding, 
for  it  is  the  judgment  first  obtained  that  controls,  although 
rendered  in  the  later  suit  or  proceeding. 

Wells'  Res  Judicata,  Sec.  292,  and  cases  cited. 

Van  Fleet  on  Collateral  Attack,  Sec.  580. 

Mount  V.  Scholes,  120  111.,  402. 

2  Black  on  Judgments,  Sec.  791. 

7  Rob.  Pr.,  224 

Estate  of  Sealy,  Coffey's  Probate  Decisions,  Vol.  1, 

p.  83. 
Casebeer  v.  Mowry,  55  Pa.  St.,  422. 

When  we  are  considering  the  question  of  res  judicata, 
it  is  not  material  which  proceeding  was  first  instituted  if 
it  has  not  reached  a  final  determination.  The  case  in 
which  the  first  judgment  is  rendered  is  the  prior  one,  and 
that,  too,  whether  it  is  a  domestic  or  a  foreign  judgment. 

21  Am.  &  Eng.  Ency.  of  Law,  233,  and  cases  cited. 

Not  only  is  the  order  made  by  the  Santa  Clara  Court 
appointing  the  guardians  a  complete  bar,  but  the  order 
made  by  that  Court  refusing  to  set  aside  the  order 
appointing  guardians  is  certainly  also  conclusive  here,  as 
the  very  question  sought  to  be  litigated  in  this  proceeding 
was  litigated  and  contested  upon  the  application  which 
resulted  in  the  last  mentioned  order. 

Gregory  v.  Kenyon,  52  N.  W.  Rep.,  685,  687. 

Moreover,  the  order  of  the  Santa  Clara  Court  appointing 
guardians  is  in  any  event  binding  upon  the  whole  world, 
for.  as  shown  by  the  record  introduced  in  evidence,  the 
notices  required  by  the  statute  were  duly  given,  and  it 
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was  the  duty  of  any  one  objecting  to  the  application  there 

made  to  appear  and  contest  the  same. 

The  principle  that  the  judgment  first  obtained  controls, 

when  pleaded  as  a  bar,  does  not  at  all  conflict  with  the 

well  recognized  doctrine  relied  upon  by  counsel  for  the 

San  Francisco  application,  that  where  the  jurisdiction  is 

concurrent  the  Court  first  obtaining  it  will  be  entitled  to 

hold  it. 

Mount  V.  Scholes,  120  111.,  402. 

But  as  between  Courts  of  concurrent  jurisdiction,  that 
Court  in  which  process  is  first  served  has  the  prior  juris- 
diction irrespective  of  which  proceeding  is  first  initiated. 

Bell  V.  Ohio,  1  Biss.,  260. 

Union  v.  Chicago,  10  Biss.,  191. 

In  re  Danneker,  67  Cal.,  643. 

Code  Civ.  Proc,  Sec.  416. 

See,  also,  Sheldon's  Lessee  v.  Newton,  3  Ohio  St., 

494,  499-500. 
Keating  v.  Spink,  3  Ohio  St.,  105. 
Ball  V.  Tompkins,  41  Fed.  Rep.,  490. 
Smith  Purifier  Co.  v.  McQroarty,  136  U.  S.,  237. 

As  to  when  a  Court  acquires  jurisdiction  over  the 
subject  matter,  see 

Ball  V.  Tompkins,  41  Fed.  Rep.,  490. 

That  service  of  some  character  is  necessary  in  proceed- 
ings for  the  appointment  of  guardians  in  order  to  acquire 
jurisdiction,  see 

Burroughs  v.  De  Gouts,  70  Cal.,  373. 
Seavems  v.  Qerke,  3  Sawy.,  353. 

The  question  of  residence,  upon  which  question  de- 
pends the  jurisdiction  of  the  Superior  Court  to  appoint 
guardians,  being  a  matter  which  the  Superior  Court  of 
Santa  Clara  County  had  a  right  to  hear  and  determine, 
the  conclusion  reached  by  that  Court  is  conclusive  in  this 
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proceeding  ;  for  the  determination  by  a  Court  of  general 
jurisdiction  or  Court  of  record  of  any  fact  or  facts  upon 
which  its  jurisdiction  depends  is  conclusive  against 
collateral  attack  in  another  proceeding. 

Irwin  V.  Scriber,  18  Cal.,  500. 

Warner  v.  Walker,  4  Cal.,  310. 

Burroughs  v.  De  Couts,  70  Cal.,  373. 

In  re  Pierce,  12  How.  Prac,  534. 

Ouardianship  of  Danneker,  67  Cal.,  643. 

And  generally  upon  this  question,  see 

Calleu  V.  Ellison,  82  Am.  Dec,  488,  and  note. 

Coit  V.  Haven,  79  Am.  Dec,  244,  and  note. 

Hammond  v.  Davenport,  36  Ohio  St.,  182. 

Hahn  v.  Kelly,  34  Cal ,  413. 

Carpentier  v.  Oakland,  30  Cal.,  446. 

Hodgdon  v.  S,  P.  Co.,  75  Cal.,  642. 

Paine  v.  Schenectady  Ins.  Co.,  11  R.  L,  411,  416. 

The  doctrine  of  the  conT^lusiveness  of  judgments  against 
collateral  attack  applies  to  judgments  and  decrees  of  the 
Probate  Court  or  of  the  Superior  Court  sitting  in  probate 
and  matters  of  guardianship,  as  well  as  to  those  of  any 
other  tribunal. 

Irwin  V.  Scriber,  18  Cal.,  500. 

Burroughs  v.  De  Couts,  70  Cal.,  373. 

Garwood  v.  Garwood,  29  Cal.,  514. 

Arleaud^s  Succession,  7  So.  Rep.,  532. 

Succession  of  Winn,  3  Rob.,  304. 

Tutorship  of  Hughes,  13  La.  Ann.,  380,  and  other 
cases  cited  supra.  • 

The  residence  necessary  to  confer  jurisdiction  in 
matters  of  guardianship  is  the  actual  residence  or  abode 
of  the  ward,  not  his  legal  residence  or  domicile. 

In  re  Hubbard,  82  N.  Y.,  90. 

In  re  Pierce,  12  How.  Prac,  532. 

Ex  parte  Bartlett,  4th  Bradf.,  221. 
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Ross  V.  S.  W.  R.  R,,  53  Georgia,  514. 
In  re  Raynor,  74  Cal.,  422. 

Under  our  law  a  minor  fourteen  years  old  may  change 
his  residence,  although  it  be  admitted  that  he  cannot  by 
his  own  act  change  his  domicile, 

Pol.  Code,  Sec.  52. 

In  re  Raynor,  74  Cal.,  422. 

But  our  statute  does  not  even  require  residence  in  order 
to  confer  jurisdiction  ;  mere  inhabitance  is  sufficient. 
Code  Civil  Proc.  Sec.  1747. 

*^  Inhabitance  :  abode  in  a  dwelling  place  for  the  time 
being.  It  is  distinguished  from  the  temporary  sojourn 
of  a  transient  person,  but  as  often  used  it  does  not 
necessarily  imply  the  finality  of  intention  respecting 
abode  that  is  implied  by  domicile.  Inhabitance  refers 
rather  to  actual  abiding,  domicile  to  the  legal  relation 
which  is  not  necessarily  suspended  by  absence." — Century 
Dictionary. 

*'  Resident :  in  law  an  established  abode  fixed  for  a  con- 
siderable time,  whether  with  or  without  a  present  intention 
of  ultimate  removal.  A  man  cannot  fix  an  intentionally 
temporary  domicile,  for  the  intention  that  it  be  temporary 
makes  it  in  law  no  domicile,  though  the  abode  may  be 
sufficiently  fixed  to  make  it  in  law  a  residence  in  this 
sense.  Residence  is  a  fact  easily  ascertained  ;  domicile 
a  question  difficult  of  proof.  It  is  true  that  the  two  terms 
are  often  used  as  synonymous,  but  in  law  they  have 
distinct  meanings." — Century  Dictionary 

The  correct  construction  of  the  sections  of  the  Code  of 
Civil  Procedure  relating  to  the  appointment  of  guardians 
of  minors  is  that  a  minor  over  the  age  of  fourteen  years 
has  the  exclusive  right  to  petition  for  the  appointment  of 
his  guardian  until  he  has  been  cited  to  appoint  a  guardian 
and  has  neglected  for  the  period  of  ten  days. 
Code  Civil  Proc,  Sees.  1747-48-49. 

Application  denied. 
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Estate  of  P.  N.  MACEAY,  Deceased. 

fNo.  13,461.     Decided  August  13,  1894.] 

Application  for  Family  Allowance  by  Alleged 

Widow. 


Marriage  of  White  Man  with  Negress — Forbidden  in  this 
State — Valid  in  Stats  where  Contracted^  Valid  Here — No  Pre- 
sumption  Indulged  in  Favor  of — Proof  Required — Acts  of 
Decedent  as  Evidence — Contrtust  Marriage — What  Constitutes — 
Rules  of  Evidence. 


1.  All  marriages  of  white  persons  with  negroes  or  mulattoes  are  illegal 
and  void.    (Section  60,  Civil  Code.) 

2.  All  marriages  contracted  without  this  State,  which  would  be  valid 
by  the  laws  of  the  country  in  which  the  same  were  contracted,  are 
valid  in  this  State.    (Section  63,  Civil  Code.) 

3.  A  marriage  valid  in  the  State  where  contracted  creates  a  status 
which  must  be  recognized  in  this  State,  although  such  marriage  is 
repugnant  to  the  laws  of  this  State  and  the  parties  were  incapable 
of  contracting  marriage  within  this  State. 

4.  Where  a  colored  woman  of  the  African  race,  who  claims  to  be  the 
widow  of  a  white  man  of  the  European  race,  whom  she  claims  to 
have  married  by  contract  in  a  State  where  such  marriage  is  not 
forbidden,  applies  for  a  family  allowance  under  the  statutes  of  this 
State,  it  is  incumbent  upon  her  to  establish  her  claim  by  a  pre- 
ponderance of  proof,  and  no  presumption  may  be  indulged  in  her 
favor. 

5.  The  provisions  of  the  Code  of  Civil  Procedure  (Sections  1464  and 
1466},  authorizing  the  Court  to  make  an  allowance  for  the  support 
of  the  widow  and  children  of  a  decedent,  were  enacted  upon  the 
theory  that  the  status  of  widow  and  legitimacy  of  the  children  is 
admitted  or  proven,  and,  upon  an  application  for  a  family  allow- 
ance by  an  alleged  widow  whose  claim  to  be  such  is  disputed,  the 
marriage  must  be  established  by  the  same  quality  of  proof  as  in  any 
other  case. 

6.  An  agreement  to  be  **  husband  and  wife  "  is  distinguished  from  an 
agreement  to  live  together  as  *'man  and  wife.**  The  latter  agree- 
ment does  not  constitute  a  contract  of  marriage,  and  living  together 
as  "  man  and  wife  **  does  not  constitute  marriage. 


Estate  op  Mackay.  ,347 

7.  In  considering  the  claim  of  a  contract  marriage,  the  circumstance 
that  the  alleged  widow,  a  few  days  after  her  alleged  husband  *» 
death,  stated  to  the  executors  of  his  will  that  she  was  with  child  by 
him,  and  did  not  then  or  until  sometime  afterwards  assert  her 
claim  to  widowhood,  is  to  be  taken  as  strongly  negativing  such 
claim. 

8.  The  acts  of  a  testator  in  making  a  bequest  to  a  woman  under  a  sur* 
name  other  than  his  own  and  describing  her  as  his  housekeeper, 
and  in  acknowledging  a  deed  before  an  officer  as  an  unmarried 
man,  are  evidence  as  to  the  truth  of  the  facts  so  stated. 

9.  Where  the  claim  is  made  that  a  marriage  was  contracted  in  another 
State,  which,  if  there  contracted  in  fact,  is  valid  under  the  laws  of 
that  State,  and  hence  valid  in  this  State,  although  such  marriage 
would  have  been  void  if  contracted  in  this  State,  the  provision  in 
Section  1387  of  the  Civil  Code  that  the  issue  of  all  marriages  null  in 
law  are  legitimate,  has  no  application. 

10.  The  Court,  sitting  as  a  jury,  is  not  bound  to  decide  in  conformity 
with  the  declarations  of  any  number  of  witnesses  which  do  not 
produce  conviction  in  its  mind,  sgainst  a  less  number  or  against  a 
presumption  or  other  evidence  satisfying  its  mind.  (Subdivision  2, 
Section  3061,  and  Section  2103,  C.  C.  P.) 

11.  In  civil  cases  the  affirmative  of  the  issue  must  be  proved,  and  when 
the  evidence  is  contradictory  the  decision  must  be  made  according 
to  the  preponderance  of  evidence.  (Subdivision  5,  Section  2061, 
C.  C.  P.) 

12.  Upon  a  full  consideration  and  discussion  of  the  evidence.  Held:  that 
the  petitioner  is  not  the  widow  and  her  child  is  not  the  child,, 
either  legitimate,  adopted  or  illegitimate,  of  the  decedent,  and  that 
the  application  for  a  family  allowance  should  be  denied. 


Messrs.  Cha%,  J,  Heggerty  and  Gaston  Stravs,  for 
petitioner. 

Oliver  P.  Evans,  Esq.,  for  executor. 

CoFPEY,  J, — This  is  an  application,  by  petition,  by  and 
in  behalf  of  Harriet  Schenck  Mackay  for  a  family  allow- 
ance under  the  statute.  Section  1466,  Code  Civil  Pro- 
cedure. The  petition  sets  forth  and  alleges  :  that  P.  N. 
Mackay  died  in  San  Francisco  on  April  21, 1893  ;  that  at 
the  time  of  his  death  he  and  the  petitioner  were,  and 
continuously  from  the  5th  September,  1880,  had  been^ 
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married  as  husband  and  wife,  living,  residing  and  co- 
habiting together  as  such,  and  mutually  assuming  and 
bearing  each  toward  and  with  the  other  the  relations, 
marital  rights,  duties  and  obligations  of  husband  and 
wife  ;  that  said  Mackay  and  petitioner  on  about  the  5th 
day  of  September,  1880,  in  the  city  and  State  of  New 
York,  mutually  agreed  and  contracted  to  then  and  there 
be  and  become  and  thereafter,  during  their  lives,  continue 
married,  under  and  by  virtue  of  the  laws  of  said  State  of 
New  York,  and  to  mutually  sustain,  bear  and  assume 
toward  each  other,  and  the  world  at  large,  marital  rights, 
duties  and  obligations  as  husband  and  wife  ;  and  that 
then  and  there,  under  and  by  virtue  of  the  laws  of  said 
State  of  New  York,  they  were  married  in  said  State  and 
became  and  were  husband  and  wife,  and  from  that  time 
on  continuously  down  to  the  moment  of  his  death  said 
Mackay  and  petitioner  resided,  lived  and  cohabited 
together  as  husband  and  wife  and  mutually  assumed, 
bore  and  sustained  toward  each  other  and  the  world  at 
large  marital  rights,  duties  and  obligations  as  such  hus- 
band and  wife  ;  that  as  such  husband  and  wife  they 
lived,  resided  and  cohabited  together  as  Mr.  and  Mrs. 
P.  N.  Mackay  in  the  said  city  and  State  of  New  York, 
from  about  the  5th  September,  1880,  until  about  the  first 
of  March,  1884,  whence  on  about  said  last  date  they 
removed  to  San  Francisco,  California,  where  they  since 
lived  and  cohabited  as  such  husband  and  wife  and  as 
Mr.  and  Mrs.  P.  N.  Mackay  from  about  the  25th  March, 
1884,  continuously  down  to  the  moment  of  his  death  on 
April  21, 1899,  when  he  died  in  the  arms  of  the  petitioner 
in  their  family  home,  1625  Polk  street ;  that  the  laws  of 
New  York  render  and  make  incapable  of  contracting 
marriage  in  said  State  only  those  persons  included  within 
certain  categories  which  did  not  comprehend  either 
decedent  or  petitioner,  and  that  they  were  both  over  the 
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age  of  nineteen  years,  and  by  those  laws  they  were  both 
capacitated  so  ta  contract. 

That  on  the  22d  day  of  June,  1893,  there  was  born  to 
petitioner  a  child  thereafter  christened  and  named  Ruth 
Margaret  Mackay,  which  child  was  and  is  the  issue  and 
child  of  said  marriage  between  decedent  and  petitioner  ; 
that  an  inventory  and  appraisement  of  the  estate  left  by 
decedent  shows  its  value  as  $365,000  ;  that  the  indebted- 
ness does  not  exceed  $25,Q()0  ;  that  the  petitioner  has  no 
means  of  maintenance  for  herself  and  child,  and  that 
$250  per  month  is  a  reasonable  sum  to  be  allowed  for 
their  support  pending  settlement  of  estate.  All  of  these 
allegations  are  traversed  by  the  respondent  executor, 
Duncan  C.  Mackay.  It  appears  that  the  other  executor, 
Robert  6.  Mackay,  was  not  joined  as  a  respondent  or 
served  with  process,  and  a  dismissal  is  asked  for  on  the 
ground  of  non- joinder,  but  that  is  not  deemed  of  conse- 
quence by  the  Court,  as  the  application  should  be  dis- 
posed of  on  its  merits  and  not  treated  technically,  if, 
indeed,  there  were  anything  in  this  point. 

It  is  in  proof  that  the  applicant  is  a  colored  woman  of 
the  African  race  and  that  the  decedent  was  a  white  man 
of  the  European  race,  and,  consequently,  they  were 
incapable  of  contracting  marriage,  according  to  the  laws 
of  the  State  of  California.  If  the  relation  of  husband 
and  wife  subsisted  between  them  it  must  have  been  con- 
tracted elsewhere,  in  some  country  or  State  which  recog- 
nized the  validity  of  such  a  union.  The  allegation  of  the 
petition  is  that  a  marriage  took  place  in  New  York  by 
contract  on  about  the  5th  of  September,  1880.  It  seems 
that  the  laws  of  that  State  do  not  forbid  such'  contractual 
conjugal  relations,  and  therefore,  if  the  testimony  upon 
this  point  be  true,  the  status  thus  created  by  contract 
entitles  the  applicant  to  the  relief  sought.  It  is  incum- 
bent upon  her  to  establish  her  claim  by  a  preponderance 
of  proof.      No  presumption  may  be  indulged  in  favor  of 
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her  claim  under  the  statutes  of  the  State  of  California, 
which  positively  prohibit  such  marital '  miscegenation  ; 
hut  if  it  be  shown  by  trustworthy  testimony  that  such 
relation,  however  repugnant  to  our  laws,  had  its  origin 
in  a  mann'er  and  by  a  mode  conformable  to  the  statutes 
of  another  sovereign  State,  the  Courts  of  California  are 
bound  to  respect  it  and  to  treat  it  as  if  it  were  not  con- 
trary to  our  code.  If  this  Court  is  not  convinced  that 
the  applicant  made  a  contract  iwith  the  decedent  in  New 
York  according  to  the  substance  of  the  allegation  in  her 
petition,  then  and  there  agreeing  to  be  husband  and  wife, 
then  her  case  fails  entirely,  and  all  the  testimony  intro- 
duced as  to  subsequent  events  becomes  unimportant  and 
immaterial.  It  can  only  be  considered  as  tending  to 
corroborate  her  claim  of  contract. 

Is  this  claim  of  contract  supported  by  the  evidence  ? 
Do  the  allegations  and  testimony  corr^pond  ?  To  what 
extent  is  the  petition  fortified  by  proof  ?  In  her  petition 
the  date  of  the  contract  is  stated  to  be  ''  on  about "  the 
5th  of  September,  1880.  It  appears  that  neither  she  nor 
decedent  was  in  New  York  in  1880.  In  her  testimony 
she  first  stated  that  they  went  to  Denver  in  the  fall  of 
1879  and  from  there  to  New  York  the  next  fall  ;  "  the 
marriage  contract  was  written  and  signed  in  Denver, 
Colorado  ;  he  signed  it  first,  then  I  signed  it ;  he  kept 
the  paper  ;  no  copy  was  made  ;  we  were  there  a  year  or 
a  year  and  a  half."  Upon  further  examination  she  said 
they  did  not  go  to  New  York  until  after  President  Garfield 
was  assassinated ;  went  there  in  the  fall  after  the 
assassination,  which  was  the  fall  of  1881 ;  got  married  in 
New  York  in  the  same  old  way — no  priest,  lawyer, 
license,  minister  or  Judge,  the  same  way  by  contract ; 
the  reason  they  got  married  again  was  that  in  Colorado 
and  California  colored  and  white  persons  cannot  inter- 
marry ;  in  New  York  it  is  different ;  decedent  kept  the 
paper  ;    she  never  touched  his  papers.     There  is  a  dis- 
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<2repancy  as  to  dates  here  between  allegation  and  proof. 
In  her  testimony  she  says  she  was  born  in  Fredericks- 
burg, Virginia,  "after  the  war,"  and  that  she  is  now 
{January,  1894)  twenty-six  or  twenty-seven  years  old, 
but  in  her  petition  she  swears  that  in  September,  1880, 
she  was  over  nineteen  years  of  age — a  disparity  of  at  least 
six  or  seven  years.  In  her  petition  she  states  that  she 
and  decedent  lived,  resided  and  cohabited  together  as 
Mr.  and  Mrs.  P.  N.  Mackay  in  the  city  of  New  York  from 
about  September  5,  1880,  until  March  1,  1884  ;  in  her 
testimony  she  says  she  was  in  New  York  City  |rom  the 
fall  of  1881  to  March,  1884.  There  is  no  evidence  to 
•corroborate  her  statements,  except  the  item  of  the  tag 
from  the  drygoods  house  of  Hugh  O'Neill  for  a  hat  sold 
to  a  Mrs.  Mackay  for  three  dollars,  and  the  deposition  of 
the  merchant  showed  that  he  recalled  nothing  of  the 
transaction  and  knew  nothing  of  the  party.  In  fact,  there 
is  no  evidence,  apart  from  this  tag,  of  a  corroborative 
•character  from  New  York  to  support  the  pretensions  of 
petitioner.  Her  claim  is,  as  stated  by  her  counsel,  of  a 
marriage  by  a  civil  contract,  followed  up  by  repute  of  the 
neighborhood  in  which  the  parties  lived  subsequent  to 
the  execution  of  the  civil  contract.  There  is  no  evidence 
from  the  neighborhood  in  New  York  where  she  claims  to 
have  so  lived  and  cohabited  with  decedent.  Her  whole 
case  of  contract  depends  upon  her  statement.  Her  counsel 
argue  that  in  an  application  for  an  allowance  for  support 
of  family,  strict  proof  of  marriage  is  not  requisite,  but 
that  if  it  be,  such  evidence  has  been  adduced.  The  rule 
is  that  upon  such  an  application  the  marriage  must  be 
established  by  the  same  quality  of  proof  as  in  any  other 
<;ase. 

The  petitioner  says  she  started  from  San  Francisco  in 
September,  1879,  with  P.  N.  Mackay,  and  that  they 
traveled  from  here  together  in  a  Palace  sleeping  car, 
occupying  the  same  section  at  night,  she  the  upper  and 
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he  the  lower  berth,  and  took  their  meals  on  the  train  all 
the  way  from  here  to  Denver.  She  is  contradicted  by 
Duncan  C.  Mackay,  who  traveled  over  the  road  in  that 
month  and  year  with  his  family.  He  says  that  meals 
were  not  served  on  the  cars  at  that  time.  Passengers  had 
to  get  out  at  eating  houses  ;  that  he  inquired  of  a  porter 
as  to  whether  they  could  get  meals  on  the  train  and  was 
told  they  could  not. 

The  evidence  of  Mr.  Horsburgh,  one  of  the  managing 
passenger  agents  of  that  road,  is  that  in  1879  no  meals 
were  served  on  board  the  train,  and  that  the  buffet  service 
was  not  introduced  until  1884. 

If  it  is  a  fact  that  meals  were  served  on  those  trains  in 
1879,  it  might  have  been  proved  by  some  of  the  numerous 
porters  or  conductors  who  were  engaged  there  during 
that  year.  The  fact  that  this  has  not  been  done  shows 
that  what  Mr.  D.  C.  Mackay  and  the  railroad  agent  said 
is  true.  Is  this  a  matter  about  which  the  petitioner 
would  be  mistaken  ?  Would  she  be  mistaken  about 
having  meals  served  on  that  train  in  1879,  going  to 
Denver  with  Mr.  Mackay  to  be  married  ?  She  must  have 
realized  that  she  was  in  a  delicate  position  traveling  in  a 
train  with  a  white  man,  occupying  the  same  section  with 
him,  and  she  must  have  been  in  a  state  of  mind  that 
would  make  it  literally  impossible  to  be  mistaken  whether 
they  took  their  meals  on  a  train  or  not.  She  starts  at  the 
very  inception  of  this  case  with  an  important  statement 
which  is  untrue.  She  is  flatly  contradicted  by  two 
witnesses,  and  no  attempt  to  corroborate  her  evidence 
has  been  made. 

Counsel  for  petitioner,  in  his  opening  argument,  re- 
ferred to  the  case  of  Pearson  v.  Pearson,  reported  in  51 
California,  in  which  it  was  held  that  Laura  Pearson,  a 
mulatto  woman,  was  the  widow  of  Richard  Pearson,  a 
white  man.  That  whole  case  hinged  upon  the  fact  that 
Richard  Pearson,  in  his  will,  designated  Laura  as  his  wife 
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and  her  children  as  his  children,  and  devised  his  whole 
estate  to  them.  The  same  case  reported  in  46  California, 
609,  establishes  a  doctrine  favorable  to  the  contention  of 
the  respondent  in  the  case  at  bar. 

Richard  Pearson  was  married  in  Missouri  by  a  solemn, 
ized  marriage  to  Martha  Powers.  There  was  issue  of 
that  marriage  Adelaide  Pearson.  Subsequently  he  was 
divorced  from  Martha,  and  brought  this  mulatto  woman 
from  Missouri  to  Utah,  and  there,  according  to  her  evi- 
dence, they  contracted  marriage  by  agreement  in  the 
following  language  : 

"  Q.     What  was  the  agreement  ? 

'^  A.  Well,  the  agreement  was  this  :  he  told  me  that 
he  would  be  my  hvsband  and  I  would  be  his  wife. 

**  Mr.  Va/n  Clief — Q.     Those  are  the  very  words  he  said  ? 

'^  A.  Those  are  the  words  he  said,  and  that  he  would  be 
kind  to  me  and  I  must«be  kind  to  him,  and  that  I  would 
live  with  him  as  long  as  he  lived." 

This  precise  language  is  worthy  of  specific  notation. 
Even  if  this  petitioner  had  made  the  contract  with  Mr. 
Mackay  that  she  claims  to  have  made,  it  would  not  have 
constituted  marriage  under  a  decision  of  the  Supreme 
Court  of  this  State.  An  agreement  to  be  husband  and 
wife  is  distinguished  from  an  agreement  to  live  together 
as  man  and  wife,  as  petitioner  says  the  agreement  was  in 
this  case.  When  Pearson  came  to  California  from  Utah 
he  brought  this  mulatto  woman  with  him  and  settled  on 
Grand  Island  in  Colusa  County,  and  there  lived  for 
something  like  ten  years,  raised  a  large  family  of  children 
and  dealt  with  the  woman  and  children  as  his  wife  and 
children  commonly  in  the  community  in  which  he  lived. 
He  was  a  wealthy  man.  The  children  grew  up  and  were 
known  to  the  neighbors  by  the  name  of  Pearson — Theo- 
dore, Henry,  Mary,  William,  Richard  and  Jefferson 
Pearson.  Before  he  died  in  1865  he  executed  his  will, 
which   was   subsequently  admitted  to  probate,  and  in 
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which  he  designated  Laara  as  his  wife,  and  the  children 
by  name  as  his  children,  and  devised  and  bequeathed  his 
whole  estate  to  them.  The  estate  was  distributed  to  the 
devisees  and  legatees  named  in  the  will.  The  probate  of 
the  will  was  effectual,  but  there  was  a  defect  in  the  notice 
in  regard  to  distribution,  and  the  consequence  was  that 
the  distribution  was  not  final  or  binding  on  the  child  of 
his  first  wife,  Adelaide  Pearson.  She  instituted  suit  to 
recover  the  whole  estate,  on  the  ground  that  she  was 
pretermitted  and  was  entitled  under  the  statute  to  the 
same  interest  in  the  estate  as  she  would  have  been  if 
there  had  been  no  will.  She  claimed  that  Laura  was  not 
the  wife  of  Richard  Pearson  and  that  the  children  were 
not  his.  In  other  words,  that  Laura  was  his  mistress 
and  the  children  bastards.  Upon  that  issue  the  case  went 
to  trial  in  Colusa  County  before  Judge  Keyser,  and  the 
only  evidence  introduced  touching*the  subject  of  marriage 
was  the  will  itself.  Upon  that  evidence  Judge  Keyser 
decided  that  there  was  no  marriage.  In  the  Supreme  Court 
it  was  contended  that  the  will  itself  was  not  only  evi- 
dence, but  the  very  best  kind  of  evidence  of  the  facts 
therein  recited,  and  the  Supreme  Court  sustained  this 
contention  and  reversed  the  judgment  of  the  lower  Court 

The  comparison  between  that  case  and  the  case  at  bar 
may  be  borne  in  mind,  where  the  petitioner  is  described 
in  the  will  of  P.  N.  Mackay  as  **  Hattie  Schenckf  house- 
keeperJ' 

Theodore,  Mary,  Henry,  William,  Richard  and  Jeffer- 
son Pearson  were  described  in  the  will  of  Pearson  as 
children  of  the  testator. 

Under  the  authority  of  Pearson  v.  Pearson,  46  Cal.,  the 
declarations  of  P.  N.  Mackay  in  his  will  devising  to 
"  Hattie  Schenck,  Iiousekeeper,  a  certain  legacy,  and  in 
his  deed,  acknowledged  before  Notary  King,  that  he  was 
an  unmarried  man,  are  the  very  best  evidence  as  to  the 
truth  of  the  facts  so  stated.    According  to  the  doctrine  of 
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Pearson  v.  PearBon^  an  entry  in  a  family  Bible,  an  inscrip- 
tion on  a  tombstone,  a  pedigree  hang  up  in  the  family 
mansion,  are  all  good  evidence ;  declaration  of  parents 
in  their  lifetime  are  statements  made  without  any 
temptation  to  exceed  or  fall  short  of  the  truth.  So  the 
statement  of  P.  N.  Mackay  in  his  will,  when  he  said 
^'Hattie  Schenck,  hov^ekeeper/'  was  the  natural  effusion 
of  the  party  who  knew  the  truth.  So  the  declaration 
before  the  Commissioner  that  he  was  an  unmarried  man 
was  the  natural  effusion  of  the  party  who  knew  the  truth. 

These  are  two  of  the  most  solemn  declarations  a  man 
could  make,  one  in  his  will  and  the  other  in  an  acknowl- 
edgment to  a  deed,  where  the  law  required  him  to  state 
whether  he  was  married  or  not ;  the  latter,  made  in  a 
most  public  and  solemn  manner  before  a  Commissioner 
of  the  State  of  Washington  authorized  to  take  such 
acknowledgments.  How  are  these  declarations  to  stand 
against  the  uncertain  evidence  of  persons  who  are  brought 
here  to  say  that  decedent  said  that  he  was  married  or 
that  petitioner  was  his  wife,  or  words  to  that  effect? 
Are  a  man's  solemn  declarations  in  instruments  of  that 
kind  of  less  avail  than  such  transient  testimony  ?  The 
authorities  cited  in  Pearson  v.  Pearson  say  they  are  most 
important  in  such  matters. 

In  Whitehch  v.  Baker  Lord  Eldon  says  : 

"  Who  must  know  the  truth  ?  And  who  speaks  upon 
an  occasion  when  his  mind  stands  in  an  even  position, 
Without  any  temptation  to  exceed  or  fall  short  of  the 
truth  ?  " 

So  far  from  the  case  of  Pearson  v.  Pearson  being  an 
authority  for  petitioner,  it  is  directly  against  her  ;  and  it 
establishes  a  principle  contrary  to  her  contention.  It  is 
true  that  in  the  Pearson  case  the  woman  who  claimed  to 
be  the  widow  was  a  mulatto  and  within  the  statute  pro- 
hibiting marriages  between  whites  and  blacks  and  mulat- 
toes.    The  proposition  in  the  Pearson  case  was  whether 
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the  mulatto  woman,  Laura,  had  contracted  a  marriage 
with  Pearson  in  Utah,  a  country  in  which  it  was  compe- 
tent for  her  to  contract  marriage  with  a  white  man. 
That  contract  was  followed  hy  cohabitation,  open  and 
notorious,  for  a  long  number  of  years,  and  the  rearing  of 
a  family  in  this  State.  But  the  point  upon  which  the 
whole  case  hinged  was  his  declaration  in  his  will  that 
she  was  his  wife  and  that  the  issue  were  his  children. 
Suppose  Richard  Pearson  in  his  will  had  said  Laura 
Jones,  hov4iekeeper^  or  Laura  Schenck,  housekeeper,  would 
the  Court  have  decided  that  there  was  a  marriage?  Cer- 
tainly not.  Suppose  Richard  Pearson,  within  a  reason- 
able time  before  his  death,  had  made  a  solemn  declara- 
tion, such  as  Mackay  made,  that  he  was  an  unmarried 
man,  could  a  marriage  be  maintained  between  Richard 
Pearson  and  Laura  ?  Certainly  not.  That  case  is  unlike 
the  case  at  bar. 

The  evidence  of  the  petitioner  is  that  she  took  regular 
meals  on  the  train.  She  describes  how  the  table  was 
situated  and  how  it  was  attached  to  the  side  of  the  car  on 
that  train  all  the  way  from  San  Francisco  to  Denver. 
That  evidence  is  shown  to  be  false. 

Next,  according  to  her  evidence  at  Denver,  having 
arrived  there  in  September,  1879 — ^in  her  deposition  : 
"  I  got  married  in  Denver  ;  after  we  went  to  New  York 
he  gave  me  another  writing. 

**  Q.     Did  you  get  married  in  Denver?  % 

"  A.  We  drew  a  contract  in  Denver,  and  when  we 
went  to  New  York  he  wrote  another.  We  went  from 
here  (San  Francisco)  in  1879." 

She  says  the  only  persons  she  knew  at  Denver  were 
Mrs.  Ghost  and  her  sister,  also  Mrs.  Ghost.  They  were 
married  to  brothers.  She  never  knew  any  colored  people 
in  Denver.  "  Don't  know  any  store  we  traded  with  in 
Denver." 

Why  didn't  the  petitioner  produce  the  testimony  of 
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the  Ghosts,  if  they  knew  her  there,  in  any  way  that  would 
be  favorable  to  her  case  ? 

Petitioner  states  that  when  they  reached  Denver  they 
went  to  a  hotel,  but  she  is  unable  to  locate  it  by  name  or 
number.  She  says  they  took  their  meals  there  at  the 
public  table,  together.  This  is  not  probable  in  the 
circumstances. 

Coming  to  the  next  proposition — the  contracts  which 
she  claims  were  made  in  Denver  and  New  York,  which 
she  has  not  produced  here,  and  which  she  intimated 
were  taken  away  with  the  papers  of  P.  N.  Mackay  by  the 
executors.  Some  comments  may  be  indulged  about  the 
improbability  of  her  ever  having  had  any  such  contracts 
and  having  allowed  them  to  be  lost,  destroyed  or  carried 
away  by  the  executors. 

It  will  be  borne  in  mind  that  P.  N.  Mackay  died  on 
Friday,  the  21st  of  April,  1893.  His  body  was  removed 
from  his  house  on  the  Sunday  following ;  he  was  buried 
at  Rockville,  in  Solano  County,  on  Monday,  the  24th. 
The  executors  never  asked  for  his  papers,  his  trunks,  nor 
personal  belongings  until  Tuesday,  the  25th,  so  that  peti- 
tioner had  in  her  possession,  under  her  entire  control, 
the  trunks,  with  the  keys  and  the  loose  papers  in  the 
bureau  drawer,  from  Friday,  the  day  of  his  death,  until 
Tuesday  following — four  days — with  unlimited  power  to 
do  as  she  pleased  with  them. 

Robert  G.  Mackay  testified  that  when  they  got  the 
trunks  they  were  unlocked  and  petitioner  had  the  keys. 
George  Mackay  saw  her  handling  the  papers  in  the 
bureau  drawer  and  tearing  up  some  of  them  after  his 
uncle's  death.  He  told  his  mother  about  it.  (See  evi- 
dence of  Mrs.  Rosa  Mackay.)  Is  it  within  the  range  of 
probability  that  she  had,  or  that  there  existed  among 
those  papers,  written  contracts  which  declared  that  she 
was  the  wife  of  P.  N.  Mackay,  and  that  she  did  not  take 
and  keep  them  ?     She  says  that  she  never  had  the  con- 
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trol  of  these  contracts.  He  kept  them  in  his  trunk  ;  she 
left  them  in  his  possession  ;  she  trusted  him  implicitly. 
But  in  another  place  she  says  she  showed  the  contract  to 
a  Mrs.  Emily  Montcur.  This  is  a  contradiction.  She 
either  had  the  paper  in  her  possession  or  she  did  not 
have  it.  She  says  she  saw  the  contract  at  Polk  street. 
She  says  she  never  had  possession  of  it,  and  then  at  the 
same  time  says  she  showed  it  to  Mrs.  Montcur  at  the 
house  of  petitioner.  What  is  the  truth  ?  What  are  the 
probabilities?  One  might  infer  from  her  story  about 
these  marriage  contracts  that  they  were  made  for  Mr. 
Mackay's  protection,  not  for  hers.  Was  he  afraid  that 
she  would  deny  the  marriage  relation  ?  It  is  to  be  pre- 
sumed that  such  contracts  are  made  for  the  woman's 
protection.  Here  the  order  seems  (from  her  evidence) 
to  have  been  reversed,  and  the  man  procured  the  evidence 
of  marriage  and  securely  locked  it  in  his  trunk  for  his 
protection. 

Petitioner  admits  that  when  Duncan  C.  and  Robert  G. 
Mackay,  the  executors,  came  to  1626  Polk  street  to  get 
the  effects  of  the  deceased  she  had  in  her  mind  the  ques- 
tion of  the  difficulty  of  establishing  the  fact  that  she  was 
the  widow  of  P.  N.  Mackay,  but  it  never  occurred  to  her 
to  look  for  that  contract ;  and  it  never  occurred  to  her  to 
tell  the  executors  that  she  claimed  to  be  the  widow  of 
P.  N.  Mackay.  She  says  that  upon  that  occasion  she  told 
them  that  she  was  with  child  by  P.  N.  Mackay,  and  yet 
she  never  intimated,  according  to  her  own  evidence, 
upon  that  occasion  that  she  claimed  to  be  his  widow.  If 
at  that  time  she  had  the  slightest  consciousness  of  a  just 
claim  of  being  the  widow  of  P.  N.  Mackay,  can  it  be  be- 
lieved that  she  would  not  then  and  there  have  asserted 
it  ?  When  people  do  not  speak  when  they  ought  to,  they 
may  not  be  heard  when  they  do. 

When  Duncan  C.  Mackay  and  Robert  G.  Mackay  went 
to  that  house  on  Polk  street  and  asked  this  woman  for 


ESTATK   OF   MaCKAY.  360 

the  papers  and  trunks  of  the  deceased,  she  said  she  was 
in  the  family  way  by  him.  She  did  not  then  claim  to  be 
his  widow.  That  is  a  significant  fact.  If  she  had  in- 
tended to  assert  such  a  claim  then  is  when  she  would 
have  spoken,  and  not  later,  after  she  had  had  time  to 
reflect  and  conclude  that  possibly  she  might  establish 
such  a  claim.  A  woman  who  has  to  take  time  for  reflec- 
tion before  she  can  determine  whether  she  has  been 
married  or  not  certainly  never  was  married. 

The  letters  written  by  P.  N.  Mackay  to  petitioner  show 
clearly  that  no  marital  relation  existed  between  them — 
not  even  the  sexual  relation  of  man  and  mistress.  These 
letters  are,  without  exception,  addressed  on  the  envelope, 
''  Mrs.  Hattie  Schenck,''  and  without  exception  addressed 
inside  to**'  Hattie,"  or  "  My  dear  Hattie,"  or  "  Dear  Hat- 
tie,"  and  are  uniformly  signed  "  Your  friend."  They 
contain  expressions  of  friendship,  wishes  for  her  welfare 
and  health,  and  particularly  that  he  would  like  to  eat 
some  lamb  and  green  peas  prepared  according  to  her 
style  of  cooking.  He  says  she  knew  how  to  boil  bacon 
very  well.  To  a  question  put  by  the  Court,  she  answered 
that  she  cooked  for  Mr.  Mackay  and  he  paid  her  for  it. 

"  Q.     Paid  you  to  cook  it,  did  he  ? 

"  A.     Yes,  sir  ;  he  did." 

But  subsequently  she  corrected  this  so  her  answer 
would  read  : 

"  A.     No,  sir  ;  he  did  not." 

There  is  a  conspicuous  absence  in  these  letters  of 
any  reference  to  love,  or  suggestion  that  she  is  his 
wife.  In  none  of  them  is  there  any  term  of  en- 
dearment or  word  that  would  not  properly  be  used 
by  a  man  writing  to  a  good  servant.  How  should  a 
man  address  a  servant  in  a  letter  ?  Would  he  say  Mrs. 
Hattie  Schenck  ?  "  Dear  Hattie "  would  be  the  most 
natural  expression  for  a  man  to  use  to  his  servant,  and 
his  signature  is  dignified,  natural  and  respectful — "  Your 
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friend."  She  testified  :  ''  I  often  received  correspondence 
from  my  friends  in  the  name  of  Mrs.  Mackay.''  Where 
is  that  correspondence  ?  The  only  approximation  to  such 
correspondence  produced  was  a  note  purporting  to  have 
been  written  to  her  by  Annie  Taylor.  She  preserved  the 
letters  addressed  "  Mrs.  Hattie  Schenck.''  Why  not  the 
others  addressed  "  Mrs:  Mackay  ?  "  If  they  had  an  agree- 
ment, as  she  states,  to  call  each  other  ''  ducky  "  and  no 
other  name,  would  not  that  word  have  appeared  in  some 
of  these  letters  ?  Does  he  express  a  wish  that  she  could 
be  near  to  him  with  a  '^  communicating  room  ? "  Is 
there  any  such  expression  in  any  of  these  letters  ?  She 
testifies  that ''  during  a  portion  of  the  time  we  were  liv- 
ing at  1625  Polk  street  and  in  New  York  we  occupied 
the  same  bed  and  room." 

According  to  petitioner's  evidence,  they  left  San  Fran- 
cisco engaged  to  be  married  when  they  arrived  in  Denver ; 
she  never  had  any  sexual  intercourse  with  Mr.  Mackay, 
or  with  any  other  man,  until  after  this  marriage  contract 
was  made  in  Denver,  and  yet  they  were  three  or  four 
days  in  the  hotel  with  communicating  rooms.  In  one 
place  she  said  they  made  the  contract  and  he  put  the 
ring  on  in  the  hotel ;  in  another  statement  it  was  about 
a  week  after  they  moved  into  a  furnished  house  ;  in 
another  place  it  was  after  Christmas.  What  were  they 
doing  in  that  house  during  this  week,  or  until  Christmas  ? 
Three  or  four  days  in  the  hotel,  a  week  or  month  in  a 
house  with  communicating  rooms,  before  the  contract 
was  made.  What  purpose  did  they  have  in  living  in  that 
way  ?  Was  she  there  as  housekeeper,  servant,  or  mis- 
tress ?  She  was  not  his  wife.  It  was  certainly  an  equiv- 
ocal position  for  a  girl  of  her  age,  if  her  testimony  as  to 
her  present  age  be  true. 

Petitioner  has  stated  different  times  and  years  as  to 
her  arrival  in  New  York ;  in  one  place  she  says  she  was 
in  Denver  in  the  fall  of  1879  ;  in  New  York  the  next  fall. 


Estate  of  Mackay.  361 

That  would  be  in  1880.  Says  she  went  to  New  York  the 
fall  after  Garfield  was  assassinated — that  is,  in  1881.  The 
marriage  she  puts  at  some  indefinite  time  after  she 
arrived  there.  *  She  does  not  know  and  cannot  state.  In 
one  place  she  says  she  never  read  the  contracts  ;  in  an- 
other, that  he  kept  them  in  his  trunk  ;  again,  she  showed 
the  contract  to  Emily  Montcur  at  her— petitioner's — 
house.  She  saw  it  on  Polk  street.  What  were  these 
contracts  ?  What  was  the  substance  of  them,  or  what 
did  they  state  ?  What  was  the  language  ?  *'  He  signed 
and  then  I  signed  after  him."  "  Should  live  together  as 
man  and  wife  as  long  as  we  lived."  "  I  did  not  read  it ; 
*  *  *  I  don't  remember  the  words."  "He  said  we 
should  live  together  as  long  as  we  lived,  as  man  and 
wife."  "  New  York  marriage  same  as  Denver."  "  We 
didn't  have  no  Judge  or  lawyer  or  license."  "  We  didn't 
have  no  priest." 

In  Letters  v.  Cady,  10  Cal.,  537,  it  was  decided  that 
such  language  does  not  constitute  a  contract  to  be  hus- 
band and  wife.  "  Living  together  as  '  man  and  wife '  is 
not  marriage,  nor  is  an  agreement  so  to  live  a  contract  of 
marriage,"  is  the  language  of  the  Court.  This  case  ex- 
presses  the  law  of  this  State  now  in  force,  and  is  binding 
authority  for  this  Court.  Under  this  authority  a  con- 
tract such  as  she  claims,  it  is  argued,  would  not  consti- 
tute a  marriage  even  if  it  had  been  made.  Letters  v.  Cady 
was  decided  before  the  law  in  this  State  was  so  changed 
as  to  make  it  necessary  in  addition  to  the  contract  that 
there  should  be  an  assumption  of  marital  rights,  duties 
or  obligations. 

How  could  she  show  her  contract  to  Emily  Montcur 
at  the  house  of  petitioner  if  she  never  had  possession  of 
it?  How  was  that  possible?  Where  did  she  get  the 
contract  to  show  ?  Then,  again,  she  says  she  saw  it  on 
Polk  street.  She  says  that  the  papers  were  kept  in  a 
bureau  drawer.     She  had  access  to  Mr.  Mackay's  papers 
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for  four  days  after  his  death.  If  she  had  any  such  con- 
tract, or  there  had  been  one,  as  she  claims,  she  certainly 
woald  have  taken  it  and  kept  it  To  say  that  she  did 
not  think  of  it  is  idle.  She  knew  its  importance,  if  she 
knew  there  was  such  a  contract.  There  is  another  very 
significant  fact  that  petitioner  admits  herself  ;  she  never 
received  a  letter  from  Mr.  Mackay  in  which  the  words 
"  dear  wife ''  or  ^*  dear  ducky  "  appeared.  She  says  that 
when  Duncan  C.  Mackay  came  to  obtain  his  deceased 
brother's  effects  she  then  had  in  her  mind  that  her  claim 
to  be  the  widow  would  be  disputed.  She  then  thought 
of  that  subject  -  between  the  death  of  P.  N.  Mackay  on 
Friday  and  the  day  that  Duncan  Mackay  came  to  get 
those  papers  and  trunks  on  Tuesday  following,  and  yet, 
knowing  that  her  claim  to  wifehood  would  be  disputed, 
she  never  thought  of  looking  for  this  contract  (although 
it  was  there  among  those  papers),  or  asserting  her  claim 
of  widowhood. 

Petitioner  does  not  know  whether  Mackay  was  in 
Europe  once  or  twice  during  the  time  she  claims  to  have 
been  his  wife.  This  is  certainly  remarkable.  It  is  such 
an  event  in  the  life  of  an  ordinary  wife  (her  husband 
being  away  in  Europe)  that  she  could  not  forget  it. 
When  decedent  returned  to  the  West,  after  being  away 
something  like  thirty  months — ^two  and  a  half  years — in 
place  of  coming  here  to  San  Francisco  he  went  directly 
from  *  ♦  *  New  York  to  his  mine  in  Washington 
and  remained  there  a  long  time  before  coming  down 
here,  an  improbable  thing  for  a  man  to  have  done  if  he 
had  a  wife  in  San  Francisco.  She  does  not  know  where 
he  was  in  1886  ;  could  not  tell  if  he  was  away  one  or  two 
years ;  did  not  know  in  what  year  he  went  to  Europe  ; 
did  not  know  where  he  was  in  1887  ;  from  Europe  he 
went  to  British  Columbia,  and  was  there  six  months  ; 
did  not  know  whether  he  remained  here  a  week  or  more 
when  he  first  returned  from  Europe  ;  he  said  he  was  in 
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Europe  two  years  and  six  months ;  petitioner  said  she 
would  have  starved  whilst  he  was  away  if  it  had  not  been 
for  her  friends.  She  says  she  produced  all  the  letters 
she  ever  received  from  him.  None  came  from  Europe. 
Considering  that  he  was  two  and  one-half  years  without 
writing  and  that  her  friends  had  to  assist  her,  his  con- 
duct seems  singular  if  he  was  her  husband.  She  did  not 
know  how  many  times  he  was  at  home  during  the  first 
five  years  they  lived  on  Polk  street,  nor  that  he  was  there 
as  much  as  two  months  during  that  whole  period.  She 
says  he  never  went  where  there  were  black  women.  He 
was  always  first  class.  This  contradicts  all  her  evidence 
about  his  intimacy  with  negroes  on  Polk  street. 

As  between  Mr.  Mitchell  and  petitioner,  there  is  no 
mistake  about  what  Mr.  Mitchell  said.  Counsel  for  peti- 
tioner, in  his  oral  argument,  called  the  Court's  attention 
to  what  he  styled  the  improbability  of  her  having  made 
any  statement  to  Mr.  Mitchell  that  she  was  not  married, 
or  did  not  claim  to  be  the  wife  of  Mr.  Mackay,  because  he 
did  not  ask  her  any  question  that  called  for  such  an 
answer.  "  That  is  exactly  what  he  did  ask  her,  what  her 
claim  was ;  and  she  claimed  he  was  the  father  of  the 
child  she  was  going  to  have,  but  she  did  not  claim  that 
she  was  his  widow.  Her  statement  was  called  for  by  the 
question  Mr.  Mitchell  asked.  Counsel  also  commented 
on  the  improbability  of  any  such  conversation  having 
occurred  because  Mr.  Mitchell  did  not  put  anything  on 
the  subject  in  the  proposed  contract.  He  would  not  put 
anything  in  the  contract  on  the  subject  because  she 
made  no  such  claim.  If  she  had  claimed  at  that  time 
that  she  was  the  widow  of  P.  N.  Mackay,  then,  as  a  matter 
of  course,  in  drawing  up  any  paper  for  her  to  sign  as  a 
disclaimer  about  the  paternity  of  the  child,  a  disclaimer 
about  being  the  widow  would  have  been  inserted.  There 
would  have  been  no  propriety  in  putting  such  a  dis- 
claimer in  a  paper  for  her  to  sign  when  she  had  never 
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before,  and  did  not  then,  asaert  any  such  claim.  During 
all  the  years  she  now  claims  to  have  been  known  as  Mrs. 
Mackay  her  name  appeared  in  the  directory  every  year  as 
Hattie  Schenck.  Whenever  she  had  an  account  it  was 
in  the  name  of  Hattie  Schenck.  Instance— Lebenbaum 
<&  Co.,  where  she  had  the  name  changed  to  Mrs.  Mackay 
after  his  death.  In  the  directory,  after  Mr.  Mackay's 
death,  she  puts  her  name  in  as  Mackay,  but  before  that 
time  it  was  Hattie  Schenck.  It  is  remarkable,  if  she  was 
known  as  Mrs.  Mackay  as  she  claims,  that  she  would 
give  a  misstatement  of  her  name  as  ''  Schenck  **  to  the 
directory  canvassers  in  1886, 1887, 1888, 1889, 1890, 1891, 
1892  and  1893. 

1886  her  name  appears :  H.  Schenck,  lodgings,  1625 
Polk. 

In  1887  her  name  appears  :  Mrs.  Harriet  Schenck,  1625 
Polk. 

In  1888  her  name  appears :  Mrs.  Harriet  Schenck, 
1625  Polk. 

In  1889  her  name  appears  :  H.  Schenck,  dressmaker, 
1625  Polk. 

In  1890  her  name  appears :  Hattie  Schenck,  1625  Polk. 

In  1891  her  name  appears  :  H.  Schenck,  dressmaker, 
1625  Polk. 

In  1892  her  name  appears  :  Harriet  Schenck,  1625  Polk. 

In  1893  her  name  appears  :  Harriet  Schenck,  1625  Polk. 

That  she  would  have  so  described  herself  in  a  public 
directory  as  Hattie  Schenck,  when  all  the  time  she  was 
known  as  Mrs.  Mackay  and  was  calling  herself  by  that 
name,  is  not  credible.  She  says  everybody  on  Polk  street 
knew  her  as  Mrs.  Mackay.  Mr.  Horabin  evidently  never 
had  heard  of  her  as  Mrs.  Mackay.  According  to  his  evi- 
dence he  thought  Mr.  Mackay  was  Mr.  Schenck.  If  this 
witness  is  to  be  believed,  he  entirely  contradicted  her 
evidence  about  her  being  known  as  Mackay  on  Polk 
street.     Here  was  a  man  who  had   more  dealings  with 
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her  than  any  other  person,  and  yet  he  had  never  heard 
of  Mackay.  Her  account  then  was  in  the  name  of  Schenck^ 
and  he  thoaght  the  man  who  lived  in  the  same  house 
where  she  did  (P.  N.  Mackay)  was  named  Schenck. 

These  trades  people  who  testify  that  small  parcels  were 
bought  by  her  and  sent  "  C.  0.  D."  to  Mrs.  Mackay  can- 
not find  a  scrap  of  paper  or  a  book  of  any  kind  whatever 
to  show  any  such  thing.  Wherever  we  find  her  accounts 
at  Lebenbaum's,  or  at  Mr.  Curtaz's,  the  piano  dealer,  or 
anywhere  else  where  a  series  of  payments  were  made  by 
her  and  credit  given  to  her,  there  we  uniformly  find  her 
name  "  Hattie  Schenck.'' 

We  now  come  to  the  evidence  of  Miss  Maud  Mackay, 
daughter  of  Duncan  C.  Mackay,  executor.  There  is  a 
conflict  between  her  evidence  and  that  of  the  two  colored 
women  (petitioner  and  Mrs.  Morris)  with  regard  to  what 
happened  when  she  was  at  the  house  (1625  Polk  street) 
after  her  uncle's  death.  The  claimant  said  that  she 
opened  the  trunks,  or  one  of  the  trunks,  when  Miss  Maud 
Mackay  was  there.  This  statement  Miss  Maud  Mackay 
denies  positively.  They  say  she  was  there  and  remained 
a  long  time  the  Sunday  night  after  her  uncle's  body  was 
removed.  This  she  denies  emphatically  and  says  she 
was  at  home  and  did  not  go  out  that  night.  Her  brothers 
and  her  mother  corroborate  her  in  that  particular. 

Counsel  for  petitioner  adverts  to  the  fact  that  Thomas 
Mackay  did  not  hear  the  conversation  between  his  sister 
and  Mrs.  Morris.  Miss  Maud  Mackay  asked  her  if  she 
was  the  housekeeper,  and  she  said,  **  No,  I  am  the  cook, 
and  the  other,"  pointing  to  Hattie,  "  is  the  housekeeper." 

Two  persons  being  present  where  sound  occurs,  one 
hears  it  and  the  other  may  not.  The  fact  that  Thomas 
Mackay  did  not  hear  that  conversation,  although  he  was 
present  and  might  have  heard  it,  in  no  way  contradicts 
his  sister's  evidence.  Such  matters  are  discussed  in 
works  on  evidence  and  in  decided  cases ;  especially  in 
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criminal  and  damage  cases.  For  instance,  two  persons 
being  present,  one  will  hear  a  clock  strike  at  a  particular 
time  ;  the  other  will  say,  ''  It  did  not  strike  at  that  time ; 
I  was  in  the  room  and  knew  it  did  not  strike/'  There 
is  no  conflict  in  such  evidence  when  properly  con- 
sidered ;  it  only  shows  that  one  heard  the  sound  the 
other  did  not.  Take  the  common  illustration  of  acci- 
dents happening  on  steam  railroads,  near  crossings, 
when  somebody  is  run  over  and  injured.  The  engineer 
testifies  that  he  rang  the  bell,  according  to  the  regula- 
tions of  the  service,  before  they  approached  the  crossing. 
One  passenger  will  swear  positively  that  he  knows  he  did 
ring  it,  he  heard  him  ring  it ;  the  other,  equally  positive, 
will  say  he  did  not ;  the  fact  being  the  latter  did  not 
hear  it.  They  may  be  equally  honest.  One  man's  mind 
is  attracted  to  the  sound  and  it  makes  an  impression  on 
him,  the  other's  mind  may  be  occupied  in  another  direc- 
tion and  the  sound  not  attract  his  attention.  Miss  Maud 
Mackay  talked  to  Mrs.  Morris  and  had  her  attention 
directed  to  her  particularly.  The  attention  of  Thomas 
was  called  away,  and  he  did  not  hear  what  his  sister  said. 
There  is  no  real  conflict  between  Maud  and  her  brother 
Thomas.  She  is  corroborated  by  her  brothers  Robert 
and  George,  and  by  her  mother,  as  to  the  fact  that  she 
was  at  home  that  Sunday  night,  and  did  not  go  out. 
Had  she  done  so  her  family  certainly  would  have  known 
the  fact.  It  was  no  ordinary  occasion  ;  P.  N.  Mackay 
was  in  his  coffin  and  the  funeral  was  appointed  for  the 
next  day.  There  is  all  this  evidence  of  these  witnesses, 
six  on  one  side,  including  Mr.  Mitchell,  and  petitioner 
alone  on  the  other.  There  is  a  square  conflict.  The 
petitioner  does  not  pretend  to  know  when  her  husband 
was  away  from  her,  or  when  he  returned,  or  during  what 
intervals  or  how  long  he  was  absent. 

Regarding  the  time  they  lived  at  Fern  avenue,  a  re- 
markable discrepancy  of  opinion  exists  which  argues  and 
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illustrates  the  uncertainty  of  the  memory  of  Mritnesses 
about  petitioner's  affairs  and  transactions.  The  landlady, 
Mrs.  Pouyal,  fixes  it  at  one  year,  the  claimant  at  eight 
months,  whereas  the  exact  time  was  four  months. 

Petitioner  testified  that  Mr.  Mackay  gave  her  a  piano, 
and  that  it  cost  between  four  and  five  hundred  dollars. 
The  evidence  showed  that  the  piano  was  sold  to  Hattie 
Schenck  on  the  installment  plan  and  that  the  purchase 
price  was  $200,  and  that  she,  not  Mackay,  paid  for  it. 
The  clerk  who  collected  from  her  on  Polk  street  knew 
her  only  as  Hattie  Schenck.  That  piano  had  been  rented 
by  her  for  some  years  at  a  monthly  rental  of  $5,  and  the 
Aggregate  amount  of  rent  before  the  sale  was  $200  or 
upwards.     It  was  subsequently  sold  to  her  for  $200. 

Mrs.  Amelia  Morris  testified  that  Hattie  said,  ''  This  is 
Mr.  Mackay,  my  husband,"  and  that  he  made  no  com- 
ment, but  bowed  to  her  very  nicely  and  asked  her 
whether  she  would  stay,  and  she  told  him  she  would. 
She  says  the  contract  was  to  pay  her  three  dollars  per 
week.  Then  this  Mrs.  Morris  says  that  when  she  and 
Hattie  were  both  there  Mr.  Mackay  would  answer  the  bell. 
It  is  improbable  that  he  would  be  in  the  habit  of  attend- 
ing the  door  bell  when  there  were  two  colored  women 
there,  one  of  them,  at  least,  confessedly  a  hired  servant. 

Petitioner  testified  herself,  and  called  other  witnesses 
to  prove,  that  she  was  generally  called  and  known  as 
Mrs.  Mackay.  This  was  done,  apparently,  upon  the 
theory  that  it  was  necessary  for  her  to  show  that  she  was 
reputed  to  be  the  wife  of  P.  N.  Mackay  ;  but  when  con- 
fronted with  the  fact  that  she  had  habitually  caused  her 
name  to  be  published  in  the  directory  as  Hattie  Schenck, 
and  used  that  name  in  her  accounts  at  stores  and  other 
places,  she  undertakes  to  explain  the  circumstance  by 
saying  there  was  an  agreement  between  her  and  Mr. 
Mackay  at  the  time  of  the  reputed  marriage  that  she 
should  go  by  the  name  of  Mrs.  Schenck.     The  Court 
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cannot  accept  such  an  explanation.  She  was  not  generally 
known  as  Mrs.  Mackay,  and  there  having  been  no 
marriage,  nor  contract  of  marriage,  there  was  no  agree- 
ment between  her  and  Mr.  Mackay  that  she  should  be 
known  as  and  use  the  name  of  Mrs.  Schenck. 

Duncan  G.  Mackay  and  his  wife  both  testified  that  their 
relations  with  P.  N.  Mackay  were  of  the  most  intimate 
and  friendly  character,  and  that  all  their  children  were 
much  attached  to  their  uncle  and  he  to  them.  Mrs. 
Mackay  says  that  her  husband  and  her  boys  went  to  see 
Pat  almost  every  day  when  he  and  they  were  in  the  city. 
They  took  his  mail  to  him  regularly.  She  recollects  when 
he  returned  from  New  York  in  1884.  He  lived  at  their 
house  from  March  15th  to  September  of  that  year.  He 
was  away  part  of  that  time,  but  when  in  the  city  he  was 
at  home  every  night — was  never  out  later  than  nine 
o'clock.  His  habit  was  to  go  out  for  a  walk  and  smoke 
after  dinner  for  half  an  hour  and  then  return  and  remain 
home  the  rest  of  the  evening.  Never  heard  or  knew  any- 
thing about  his  visiting  Stevenson  street  during  that 
time.  She  recollects  when  he  moved  to  Polk  street,  and 
heard  that  he  look  rooms  over  a  florist's.  That  he  lived 
there  until  about  December  9, 1884,  when  he  removed  to 
1625  Polk  street,  and  remained  until  his  death. 

Duncan  C.  Mackay  and  his  family  lived  within  five 
blocks  of  1625  Polk  street  during  all  the  time  P.  N. 
Mackay  resided  there.  She  (Mrs.  Mackay)  had  heard  he 
had  a  black  housekeeper.  Sometimes  he  spoke  of  his 
housekeeper,  but  he  was  a  very  quiet  man,  who  seldom 
spoke  of  his  domestic  affairs.  About  a  year  before  his 
death  he  took  his  meals  at  her  house  for  two  weeks ;  he 
said  his  housekeeper  had  the  rheumatism  and  could  not 
cook  for  him. 

Neither  Mrs.  Mackay  nor  her  daughter  visited  him  at 
his  apartments,  because  it  was  unnecessary,  as  he  visited 
their  house  daily,  when  here,  and  when  well  enough. 
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He  was  away  most  of  the  time  between  1884  and  until 
within  a  year  and  a  half  before  his  death. 

Witness  never  heard  an  intimation  that  P.  N.  Mackay 
was  married,  nor  of  any  such  pretense  by  petitioner, 
until  the  present  counsel  was  employed  in  this  case. 
After  P.  N.  Mackay's  death  witness  was  told  that 
petitioner  had  made  some  claim  that  he  was  the  father  of 
her  child.  Witness  never  heard  of  the  birth  of  a  child 
in  his  apartments  in  1885. 

Petitioner  testifies  she  did  not  know  where  he  lived  in 
June  nor  July,  1884,  nor  from  March  to  August  of  that 
year,  yet  she  testifies  that  he  visited  her  every  night. 
Would  it  not  be  remarkable  that  a  husband  and  wife 
should  live  in  the  same  city,  see  each  other  daily,  and 
yet  the  wife  not  know  where  her  husband  lived  ?  The 
evidence  shows  that  petitioner  lived  on  Stevenson  street 
from  March  to  September,  1884.  Mrs.  Mackay  said  her 
husband  and  son  Robert  went,  after  the  death  of  P.  N. 
Mackay,  to  obtain  his  effects.  George  told  her  he  saw 
Hattie,  after  his  uncle's  death,  take  papers  out  of  his 
drawer  and  tear  them  up.  Witness  says  she  was  present 
when  her  brother-in-law's  trunks  were  opened,  and  is 
positive  there  were  no  letters  from  Hattie  to  him  among 
his  papers. 

Petitioner  admits  that  all  the  money  she  ever  received 
from  P.  N.  Mackay  whilst  living  at  1625  Polk  street 
came  through  Lebenbaum  &  Go.  The  amount  was 
uniformly  sixty  dollars  per  month,  as  appears  from  the 
books  of  that  firm  and  also  from  the  checks  and  drafts  of 
the  deceased,  and  the  evidence  of  Bibo,  who  says  that 
^*  the  monthly  remittance  of  sixty  dollars  used  to  come  to 
be  turned  over  to  her."  Out  of  this  it  appears  she  paid 
the  rent  of  the  flat  and  other  bills.  Upon  this  point 
there  is  no  dispute. 

It  appears  from  Mr.  Pomeroy's  evidence  that  when 
P.  N.  Mackay  gave  him  directions  for  making  his  will. 
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he  said  that  he  wished  to  leave  a  sum  of  money  sufficient 
to  produce  an  income  of  sixty  dollars  per  month  during 
her  life.  He  first  suggested  $10,000,  but  upon  being 
told  by  Mr.  Pomeroy  it  would  be  difficult  to  so  invest 
$10,000  as  to  yield  regularly  $60  per  month,  he  said, 
"  Very  well,  make  it  $15,000."  He  gave  the  direction, 
''Hattie  Schenck,  housekeeper,"  and  also  gave  her 
address.  The  income  provided  was  for  her  life  only. 
"  During  her  life,  and  upon  her  death  to  divide  and  dis- 
tribute the  trust  estate  to  and  among  my  brothers  and 
sisters  ♦  ♦  ♦  share  and  share  alike.".  The  rest  of 
his  will  was  in  all  respects  the  same  as  a  will  he  had  pre- 
viously executed.  The  first  will  was  destroyed  after  the 
second  was  executed.  His  plan  was  to  provide  for  her 
after  his  death  and  during  her  life.  About  the  same 
time  he  executed  the  bill  of  sale  to  her  of  the  furniture 
in  the  flat  at  1625  Polk  street:  Shortly  prior  to  this 
time  He  deeded  his  property  in  Washington  to  the 
SkagiVCumberland  Coal  Company.  The  will,  bill  of  sale 
of  the  furniture,  and  the  deed  (in  acknowledging  which 
he  reciter  that  he  was  a  single  man)  were  all  parts  of  a 
general  plan  in  settling  his  business  affairs  in  a  way  he 
wished  them  to  be  administered  after  his  death.  It  all 
proceeded  upon  the  basis  of  his  being  an  unmarried  man, 
and  that  so  far  as  his  housekeeper,  Hattie  Schenck,  was 
concerned,  she  should  be  provided  for  during  her  life. 

The  importance  to  be  attached  to  these  transactions  is 
to  show  conclusively  that  he  was  an  unmarried  man 
when  he  died,  and  that  Hattie  Schenck,  the  petitioner 
here,  was  his  servant  and*  housekeeper,  and  nothing  more. 
Who  could  know  so  well  as  P.  N.  Mackay  himself  ?  The 
evidence  of  Duncan  C.  Mackay  is  important.  It  contra- 
dicts the  petitioner  in  many  ways  and  shows  conclusively 
that  her  evidence  must  necessarily  be  false  in  its  most 
material  aspects  ;  that  she  was  his  brother's  housekeeper 
and  servant  only  ;  and  that  all  her  pretensions  that  she 
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was  his  wife — or  more  to  him  than  a  servant — ^are  false. 
It  is  unnecessary  to  repeat  his  evidence  here.  He  had 
been  his  brother's  attorney  in  fact  since  1862,  and  up  to 
his  death.  Their  relations  were  of  the  most  intimate 
character.  Duncan  C.  Mackay  visited  his  brother  P.  N. 
Mackay  very  often  at  his  house— or  flat — No.  1625  Polk 
street.  He  always  knew  petitioner  as  his  servant  and 
housekeeper  and  nothing  more,  and  his  brother  spoke  to 
him  of  her  as  such.  He  was  present  when  P.  N.  Mackay 
gave  instructions  for  the  preparation  and  execution  of 
that  document.  The  bill  of  sale  of  the  furniture  was 
enclosed  in  the  same  envelope  with  the  will.  It  was  a 
part  of  Mr.  Mackay's  plan  for  settling  all  his  affairs 
preparatory  for  leaving  the  country  permanently,  or  in 
the  event  of  his  death.  The  bill  of  sale  was  to  be  handed 
to  her  upon  the  happening  of  either  event.  He  was  away 
from  San  Francisco  after  he  returned  from  New  York  as 
much  as  forty-two  or  forty-three  months  during  a  period 
of  four  years.  During  all  that  time  he  maintained  his 
flat  at  1625  Polk  street.  Ten  days  before  P.  N.  Mackay's 
death  he  spoke  of  petitioner  as  his  ''faithful  house* 
keeper."  When  the  executors  took  possession  of  and 
examined  deceased's  trunks  and  papers  they  did  not 
find — ^and  witness  never  saw — ^a  single  word  or  line  ever 
written  by  petitioner  to  P.  N.  Mackay,  and  he  never  put 
her  name  to  paper  in  writing  to  witness.  The  deceased 
always  called  her  his  servant  or  housekeeper,  and  when 
witness  visited  the  house  1625  Polk  street,  as  he  did  very 
often,  she  conducted  herself  in  all  respects  as  a  servant 
should,  and  he  never  suspected  anything  to  the  contrary. 
Counsel  for  petitioner  argue  that  the  child  exhibited  in 
Court  is  the  ''issue  of  the  bodies  of  petitioner  and 
deceased,"  and  claims  : 

1.  It  is  legitimate — born  in  lawful  wedlock. 

2.  If  not  born  in  lawful  wedlock,  it  is  "  the  result  of 
the  relations  between   petitioner  and  deceased  in  Cali- 


372  Estate  op  Mack  ay. 

fornia,  a  marriage  prohibited  by  law,  and  Section  1387, 
C.  C,  provides  :  '  The  issue  of  all  marriages  null  in 
law     ♦     ♦     ♦    is  legitimate.' " 

3.  That  if  the  child  is  illegitimate,  it  was  adopted  by 
the  deceased,  under  Sections  230  and  29,  C.  G. 

It  is  contended  that  if  any  of  these  three  propositions 
be  true,  this  application  for  a  family  allowance  should  be 
granted.  Of  course,  if  a  marriage  and  cohabitation  had 
been  proved,  the  child  would  be  presumed  to  be  legiti- 
mate. But  there  was  no  marriage,  and,  consequently,  no 
such  presumption  arises.  What  is  the  evidence  as  to 
paternity  ?  We  have  the  petitioner's  statement,  but  can 
she  be  believed  ?  The  other  witnesses  do  not  pretend 
that  Mr.  Mackay  ever  in  terms  acknowledged  that  he 
knew  petitioner  was  enceinte  by  him. 

The  evidence  about  the  baby  clothes  and  that  he  knew 
she  was  going  to  have  a  child  comes  from  suspicious 
sources,  is  unreliable  and  improbable,  and,  at  most, 
circumstantial. 

It  is  not  disputed  that  Duncan  C.  Mackay  and  his  sons, 
particularly  Thomas  and  George,  were  in  the  habit  of 
visiting  the  deceased  very  often  during  the  latter  part  of 
his  life,  and  they  frequently  saw  the  petitioner  there  in 
her  capacity  of  servant.  That  none  of  them  noticed  that 
she  was  pregnant  is  practically  admitted  by  her  when 
she  deemed  it  necessary  to  tell  the  executors  that  she 
was  with  child  by  the  deceased.  Where  so  many 
suspicious  circumstances  surround  a  case  and  where  so 
much  untrustworthy  evidence  has  been  introduced,  as  in 
this  case,  the  Court  will  look  with  suspicion  upon  all  the 
evidence,  and  require  strict  and  positive  proof  upon  every 
point  in  issue. 

If  P.  N.  Mackay  was  aware  that  petitioner  was  about  to 
bear  a  <;hild  to  him,  and  he  desired  to  recognize  it,  why 
did  he  not  make  provision  for  it  ?  He  had  disposed  of 
his  whole  estate  by  will  and  knew  that  he  was  old  and 
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infirm.  He  had  provided  for  petitioner  under  the  name 
of  "  Hattie  Schench^  JiovsekeeperJ' 

The  fact  that  he  died  without  making  provision  for 
any  prospective  child  of  hers  ought  to  outweigh  all  evi- 
dence introduced  tending  to  prove  that  he  ever  admitted 
or  believed  that  he  was  its  father — and  this  even  if  he 
had  known  of  her  pregnancy.  There  is  no  written  evi- 
dence that  he  ever  admitted  he  was  the  husband  of 
petitioner,  or  the  father  of  any  child  born  to  her  in  his 
lifetime,  or  with  which  she  was  pregnant  at  the  time  of 
his  death. 

The  law  applicable  to  the  alleged  marriage  in  this  case 
is  simple : 

'^  All  marriages  of  white  persons  with  negroes  or 
mulattoesare  illegal  and  void."  (C.  C,  Section  60.)  The 
law  of  Colorado  is  presumed  to  be  the  same  as  that  of 
California. 

Norria  v.  Harris,  15  Cal.,  252. 
Masters  v.  Lash,  61  Cal.,  624. 
Shumway  v.  Leaky,  67  Cal.,  460. 

Counsel  for  petitioner  says,  "  The  evidence  shows  sub- 
stantially that  two  marriage  contracts  were  made  and 
entered  into— -the  first,  in  the  State  of  Colorado  ;  the 
second,  in  the  State  of  New  York."  Neither  of  these 
alleged  contracts  was  ever  made.  The  contract  alleged 
to  have  been  made  in  New  York  is  the  only  one  pleaded. 

The  law  of  Colorado  being  the  same  as  that  of  Cali- 
fornia, the  so-called  Denver  contract  cuts  no  figure. 
Petitioner  in  her  pleading  relies  solely  upon  the  alleged 
New  York  contract. 

^'  All  marriages  contracted  without  this  State,  which 
would  be  valid  by  the  laws  of  the  country  in  which  the 
same  were  contracted,  are  valid  in  this  State."  (C.  C, 
Section  63.) 

The  question  here  is,  did  she,  Hattie  Schenck,  ever 
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contract  marriage  with  deceased  in  the  State  of  New 
York?  She  swears  in  her  petition  that  she  and  P.  N. 
Mackay  lived  and  cohabited  together  as  Mr.  and  Mrs.  P. 
N.  Mackay  in  the  city  and  State  of  New  York  from  Sep- 
tember 5,  1880,  until  March  1,  1884.  In  her  evidence 
she  says  from  the  summer  or  fall  of  1881  to  March,  1884. 
Her  evidence  on  this  subject  must  be  false,  otherwise  she 
certainly  would  have  been  able  to  have  found  some  one 
who  had  known  her  there. 

Her  failure  in  this  particular  is  not  cured  by  any  evi- 
dence as  to  the  manner  of  her  life  in  California. 

In  the  case  of  Leach  v.  Pierce,  93  Cal.,  614,  and  other 
cases  of  like  import,  there  was  no  dispute  as  to  the  fact 
of  marriage  or  legitimacy  of  children.  That  questions 
of  such  grave  import  can  be  disposed  of  ex  parte,  or  that 
issues  made  by  answer  denying  allegations  of  widowhood 
and  legitimacy  of  children  are  not  to  be  tried  with  refer- 
ence to  the  pleadings  like  other  issues  of  fact,  has  never 
been  decided  by  our  Courts. 

Sections  1464,  1465  and  1466,  C.  C.  P.,  manifestly  pro- 
ceed  upon  the  theory  of  confessed  widows  and  legitimate 
children.  No  marriage  ^'  null  in  law  "  is  sought  to  be 
established  here,  and  hence  Section  1387,  C.  C,  has  no 
application.  The  petitioner  relies  upon  her  alleged  mar- 
riage in  New  York.  There  is  no  allegation  or  evidence  of 
any  contract  of  marriage  in  California  "  followed  by  a  sol- 
emnization or  by  a  mutual  assumption  of  marital  rights, 
duties  or  obligations."  These  parties  were  either  married 
before  they  arrived  here  in  March,  1884,  or  they  were 
never  married.  They  were  never  married,  nor  did  they 
ever  contract  to  become  presently  husband  and  wife. 

The  claim  that  this  child  was  adopted  by  deceased  in 
his  lifetime,  and  before  the  child  was  born,  cannot  be 
maintained.  In  what  way  did  the  deceased  publicly 
acknowledge  it  as  his  own  ?     When  and  where  was  any 


EsTATB  OF  Mack  AY.  375 

such  acknowledgment  made  ?  In  what  Way  could  he  or 
did  he  treat  an  unborn  child  as  if  it  were  legitimate  ? 

There  is  no  written  evidence  and  no  evidence  of  any 
witness  that  deceased  ever  in  any  way  spoke  of  adopting 
this  child,  or  expressed  a  desire  that  it  should  inherit  or 
receive  any  part  of  his  estate  or  derive  any  benefit  from 
it.  It  does  appear  that  he  had  disposed  of  his  whole 
estate  by  will  without  making  mention  of  any  child  to  be 
born  to  him  by  petitioner,  or  any  other  person.  Is  it  to 
be  believed  that  if  he  had  publicly  acknowledged  the 
paternity  of  this  unborn  infant  he  would  not  have  left 
some  sign,  some  word,  to  his  relatives  or  friends  indicat- 
ing  his  purpose  ? 

The  evidence  of  petitioner's  lady  friends,  that  he  was 
about  looking  on  and  making  comments  about  baby 
clothes,  while  they  were  being  made,  is  uncertain  and 
unsatisfactory  in  its  character,  and  is  contradicted  by 
one  of  her  most  intimate  friends,  Mrs.  Murphy.  She 
was  the  friend  of  many  visits,  and,  notwithstanding  her 
apparent  desire  to  testify  in,  favor  of  petitioner,  she  says 
that  Mr.  Mackay  was  not  present  when  the  baby  clothes 
were  being  made. 

The  application  of  petitioner  should  be  denied  because  : 

1.  There  is  no  widow  nor  child,  legitimate  or  adopted, 
of  deceased  to  whom  a  family  allowance  can  be  made  in 
this  proceeding ; 

2.  The  child  of  petitioner  is  not  the  issue  of  a  mar- 
riage null  in  law  within  the  meaning  of  Section  1387, 
C.  C,  nor  any  other  statute  or  law  of  the  State  of  Cali- 
fornia ; 

3.  The  child  in  question  is  not  the  illegitimate  child 
of  P.  N.  Mackay,  deceased,  and  never  was  adopted  or 
recognized  by  him  in  any  public  way  or  at  all  as  his 
child. 

The  rule  as  given  by  the  Code  of  Civil  Procedure,  Sec- 
tion 2061,  is  that  the  Court,  sitting  as  a  jury,  is  not 
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bound  to  decide  in  conformity  with  the  declarations  of 
any  number  of  witnesses  which  do  not  produce  convic- 
tion, against  a  less  number  or  against  a  presumption  or 
other  evidence  satisfying  the  mind ;  and  the  same  sec- 
tion of  the  code  also  prescribes  that  in  civil  cases  the 
affirmative  of  the  issue  must  be  proved,  and  when  the 
evidence  is  contradictory  the  decision  must  be  made 
according  to  the  preponderance  of  evidence. 
Application  denied. 


Estate  of  PATRICK  CLANCY,  Deceased. 

[No.  4750.    Decided  May  23,  1S94.] 

Application  by  Heirs  of  Deceased  DeTlsee  for 
Property  Conditionally  Devised  to  Her. 


Construction  of  Will — CondiHonal  Devise — Death  of  Devisee 
Before  Condition  Happens^^Devise  does  not  go  to  Heirs  of 
Devisee  u^n  not  Mentioned  in  WiU — Devise^  when  Vests — Con- 
ditions Precedent — Precatory  Words — Trust  not  Created  by^  in 
Opposition  to  Direct  Devise, 


1.  In  construing  a  will  the  whole  instrument  must  be  considered  in 
order  to  arrive  at  the  intention  of  the  testator. 

2.  Positive  provisions  in  a  will  are  not  to  be  overcome  by  inference. 

3.  In  order  to  reach  the  obvious  general  intent  of  the  testator,  impli- 
cations may  supply  verbal  omissions. 

4.  A  conditional  devise  necessarily  implies  that  the  devisee  shall  be 
living  at  the  time  of  the  happening  of  the  condition. 

5.  Testamentary  dispositions,  including  devises  and  bequests  to  a  per- 
son on  attaining  majority,  are  presumed  to  vest  at  the  testator's 
death  (Section  1341,  C.  C),  but  this  presumption  may  be  rebutted 
or  overcome  by  the  will  or  by  law. 

6.  A  conditional  disposition  is  one  which  depends  upon  the  occurrence 
of  some  uncertain  event,  by  which  it  is  either  to  take  effect  or  be 
defeated.    (Section  1345,  C.  C.) 
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7.  A  coadition  precedent  in  a  will  is  one  which  is  required  to  be  ful- 
filled before  a  particolar  disposition  takes  effect.  (Section  1346, 
C.  C.) 

8.  A  legacy  is  contingent  or  vested,  jnst  as  the  contingency*  if  any,  is 
annexed  to  the  gift  or  to  the  payment  of  it. 

9.  The  question  of  vesting  or  not  vesting  is  to  be  determined  by  the 
fact  whether  the  gift  is  immediate  and  the  time  of  payment  or  of 
enjoyment  is  only  postponed,  or  whether  the  gift  is  a  future  and 
contingent  one  depending  on  the  happening  of  a  particular  event. 
If  futurity  is  annexed  to  the  substance  of  the  gift,  the  vesting  is 
suspended.  The  point  that  determines  the  vesting  is  not  whether 
time  is  annexed  to  the  gift,  but  whether  it  is  annexed  to  the 
substance  of  the  gift  as  a  condition  precedent. 

10.  Testator  devised  to  his  son  and  four  daughters,  share  and  share 
alike,  certain  real  property,  to  be  distributed  to  them  when  the 
youngest  child  shall  become  of  age,  unless  the  testator's  wife  should 
before  that  time  die  or  marry,  in  either  of  which  events  distribution 
to  take  place  as  soon  as  possible.  The  will  further  provided  that  if  the 
son  should  die  before  distribution,  the  share  to  which  he  would  have 
been  entitled  should  go  to  testator's  sister.  There  was  no  provision 
that  the  share  of  the  sister,  in  case  of  her  death  before  distribution, 
should  go  to  her  heirs.  The  son  and  the  sister  died  before  distribu- 
tion could  be  had  under  the  will.  Upon  application  by  the  heirs  ot 
the  sister  for  the  share  thus  conditionally  devised  to  her,  Held: 
that  such  devise  was  contingent  upon  the  death  of  the  son  before 
the  time  for  distribution  and  upon  the  survival  of  the  sister  until 
after  such  time,  and  that  both  the  son  and  sister  having  died  before 
such  time,  the  sister's  contingent  interest  terminated  with  her 
death,  and  her  heirs  are  not  entitled  to  take  anything  under  the 
will. 

11.  Testator  devised  an  interest  in  certain  property  to  his  son,  the  same 
to  be  distributed  to  him  upon  the  happening  of  a  particular  event. 
The  testator  further  expressed  a  desire  that  in  the  event  of  distribu- 
tion of  said  share  to  the  son,  his  (testator's)  sister  should  take  and 
hold  the  same  in  trust  for  the  son ;  Held :  that  the  desire  thus 
expressed  was  merely  precatory,  and  that  the  devise  to  the  son 
being  direct,  the  will  created  no  trust  in  the  sister. 


Patrick  Clancy  died  on  October  28, 1885,  and  the  will 
set  forth  in  the  opinion  below  was  admitted  to  probate  on 
November  30,  1885. 

On  March  27,  1894,  Mary  T.,  John  J.  and  Edward 
Feeney  filed  a  petition  for  distribution  to  them  of  the 
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share  of  the  above  named  estate  conditionally  devised  to 
Bridget  Feeney,  their  mother.  The  latter  died  on  Octo- 
ber 20,  1889.  Thomas  Clancy,  the  son  of  the  testator^ 
died  on  May  15,  1890,  and  before  the  youngest  child  of 
the  testator  became  of  age.  The  testator's  widow  did  not 
re- marry,  and  died  on  April  18,  1894.  The  youngest 
child  of  the  testator  became  of  age  before  the  filing  of 
the  petition  by  the  children  of  Bridget  Feeney. 

Leonard  S.  Clark,  Esq.,  for  petitioners. 
Messrs.    Sawyer  &  Burnett,  for   testator's   daughters, 
opposed. 

Coffey,  J. — ^The  following  is  a  copy  of  the  will  of  the 
testator : 

"  I,  P.  Clancy,  a  resident  of  the  City  and  County  of  San 
Francisco,  residing  with  my  family  at  the  corner  of 
California  and  Walnut  streets,  of  the  age  of  about  50 
years  and  of  sound  mind  and  memory,  do  make  this  my 
last  will  and  testament. 

"  I  have  two  children  now  living  with  me,  by  a  former 
wife — ^Thomas  Clancy,  aged  about  25  years,  and  Catherine, 
aged  about  23  years  ;  and  I  have  also,  by  my  present  wife 
Henrietta,  three  children  :  Henrietta,  Julia  and  Jessie. 

'^  I  give  and  bequeath  to  my  wife  all  my  personal  estate  of 
everv  kind  and  character  and  wheresoever  situated.  The 
real  property  where  I  reside  with  my  family  at  the  corner  of 
California  and  Walnut  streets  is  community  property,  it 
having  been  acquired  by  myself  and  my  said  wife  during 
our  marriage,  but  the  real  property  on  Leavenworth 
street,  between  Jackson  and  Pacific  streets,  was  acquired 
by  me  before  my  said  marriage  and  is  my  separate 
property.  I  desire  my  said  wife  to  have  her  share,  that 
is  to  say,  the  one-half  of  said  community  property,  and  I 
therefore  make  no  devise  to  her  of  any  real  property,  and 
I  give,  bequeath  and  devise  to  my  said  five  children, 
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share  and  share  alike,  subject  to  the  conditions  herein- 
after mentioned,  the  whole  of  my  community  interest  in 
the  California  street  property  and  the  whole  of  the 
Leavenworth  street  property. 

"  There  shall  be  no  distribution  of  said  property  until 
my  youngest  living  child  shall  become  of  age,  unless  my 
said  wife  should  before  that  time  die  or  marry,  in  either 
of  which  events  I  wish  distribution  to  take  place  as  soon 
as  possible.  If  either  of  my  said  daughters  should  die 
before  said  distribution,  then  the  share  to  which  such 
daughter  would  be  entitled  shall  be  divided  equally 
among  the  remainder  of  all  my  living  children.  I  desire 
and  direct  that  my  said  wife  shall  manage  the  whole  of 
said  property,  pay  all  taxes  and  all  other  necessary 
expenses  for  repairs  thereon,  and  pay  off  the  balance  of 
the  mortgage  thereon,  which  is  now  about  $300,  and  to 
have  and  use  all  the  rents,  issues  and  profits  thereof  for 
her  support  and  for  the  support  and  maintenance  of  all 
my  said  children.  My  son  Thomas  being  of  feeble 
intellect  and  scarcely  competent  to  take  care  of  himself, 
I  especially  enjoin  upon  my  said  wife  to  keep  him,  if 
possible,  with  the  family  and  to  provide  for  him  as  he  shall 
need,  and  at  all  events  to  provide  for  his  maintenance. 

*'  If  my  said  son  Thomas  should  die  before  the  distribu- 
tion of  said  estate,  then  I  hereby  give,  bequeath  and 
devise  the  share  to  which  said  Thomas  would  be  entitled 
to  my  sister,  Bridget  Feeney,  widow,  now  residing  at  1027 
Vallejo  street,  in  said  city  and  county  ;  and  I  hereby 
appoint  and  nominate  said  Bridget  Feeney  guardian  of 
my  said  son  Thomas,  and  in  the  event  of  a  distribution 
to  him,  said  Thomas,  of  his  share  of  my  said  estate,  I 
desire  that  said  Bridget  shall  take  and  hold  the  same  in 
trust  for  him,  without  bonds,  for  his  benefit,  and  at  his 
death  that  she  shall  have  the  residue  thereof. 

"  I  hereby  appoint  my  said  wife  Henrietta  and  my  said 
daughter  Catherine  executrices  of  this  my  last  will  and 
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testament,  with  full  power  to  manage  the  said  estate, 
collect  rents,  make  leases  and  do  all  necessary  things  for 
its  proper  management,  and  hereby  provide  that  neither 
of  my  said  executrices  shall  be  required  to  give  any  bonds 
for  the  performance  of  any  duty  or  trust  imposed  upon 
them  hereby. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal,  the  19th  day  of  September,  A.  D.  1885. 

"  P.  Clancy.  [Seal] 
''  The  above  instrument  was  at  the  date  thereof  signed, 
sealed,  published  and  declared  by  the  said  P.  Clancy  as 
and  for  his  last  will  and  testament  in  presence  of  us,  who 
at  his  request  and  in  his  presence  and  in  the  presence  of 
each  other  have  subscribed  our  names  as  witnesses  thereto. 

"  John  Molloy, 
"  No.  1623  Clay  St.,  San  Francisco. 

''  Leonard  S.  Clark, 
"  No.  2011  Howard  St ,  San  Francisco." 
The  will  devised  and  bequeathed  to  the  five  children  of 
the  testator  certain  property,  "  subject  to  the  conditions 
hereinafter  mentioned  : " 

1.  There  shall  be  no  distribution  until  the  youngest 
child  shall  have  reached  the  age  of  majority,  or  the  widow 
shall  die  or  re-  marry. 

2.  If  either  daughter  shall  die  before  distribution,  the 
share  that  would  have  gone  to  such  daughter  shall  go  to 
the  other  living  children. 

3.  The  widow  is  to  manage  the  property,  etc.,  until 
distribution. 

4.  If  Thomas  should  die  before  the  distribution  of  the 
estate,  then  the  testator  gives  to  Bridget  Feeney  the  share 
to  which  Thomas  would  be  entitled, 

5.  In  the  event  of  a  distribution  to  Thomds^  of  his  share,, 
the  testator  desires  that  ''  said  Bridget  shall  take  and  hold 
the  same  in  trust  for  him,  without  bonds,  for  his  benefit, 
and  at  his  death  that  she  shall  have  the  residue  thereof.'^ 
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• 
It  is  to  be  noted  that  the  will  was  drawn  by  a  lawyer, 

and  that  no  express  provision  is  made  that  the  share  of 

Bridget  Feeney,  in  case  of  her  death  before  distribution, 

^hall  go  to  her  heirs. 

The  omission  of  the  testator  to  make  such  provision  is 
a  very  significant  fact,  because  if  he  had  desired  that  the 
heirs  of  Bridget  should  take  their  mother's  share  he  would 
have  said  so  in  the  will.  He  may  have  desired  to  pro- 
vide for  his  sister,  as  she  was  a  widow ;  but  it  is  scarcely 
probable  he  would  take  away  property  from  his  own 
daughter  to  give  to  his  nieces  and  nephews.  Such  an 
intent  should  clearly  appear  on  the  face  of  the  will. 

Bridget  Feeney  died  in  October,  1889,  and  Thomas  died 
in  May,  1890 — both  events  having  taken  place  before  the 
distribution  could  be  had  under  the  will. 

The  question  for  solution  is  whether  Bridget  Feeney's 
heirs  take  the  share  that  would  have  gone  to  Thomas, 
had  he  lived ;  or  whether  Thomas'  heirs  take  it ;  or 
whether,  as  to  that  interest,  intestacy  occurs. 

The  Court  cannot  agree  with  counsel  for  petitioners, 
that  the  will  created  a  trust  in  Bridget.  The  devise  to 
Thopas  is  direct — subject  to  the ''  conditions  "  in  the  will. 
The  will  nowhere,  in  direct  termSf  devises  the  property  in 
trust  to  Bridget.  The  only  provision  in  that  regard  is 
where  it  is  provided  ''  that  in  the  event  of  a  distribution 
to  him  (Thomas)  of  his  share  of  my  estate^  I  desire  that 
said  Bridget  shall  take  and  hold  the  same  in  trust  for  him." 
The  will  says,  "  I  give,  bequeath  and  devise  to  my  said 
five  children "  (of  whom  Thomas  was  one) ;  and  then 
says  in  the  event  of  a  distribution  to  him  of  his  share,  the 
testator  desires  Bridget  shall  take  and  hold  the  same  in 
trust,  etc.  If  the  will  had  devised  the  interest  to  Bridget, 
in  trust  for  the  uses  and  purposes  mentioned,  then  a  trust 
would  have  been  created  ;  but  the  will  does  not  do  so. 
The  will  makes  a  devise  to  Thomas^  and  provides  for  a 
distribution  direct  to  him  of  his  share. 
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« 

Positive  dispositions  in  a  will  are  not  to  be  overcome 
by  inference.     The  "  desire  "  is  merely  precatory. 

It  follows,  then,  that  the  interest  of  Thomas  (whatever 
it  might  be)  was  one  which  he  could  dispose  of,  and 
would  descend  to  his  heirs. 

The  whole  will  must  be  considered,  to  get  at  the  inten- 
tion of  the  testator.  An  examination  of  the  whole  instru- 
ment will  show  that  the  devise  to  Mrs.  Feeney  was  to 
take  effect  only  in  case  she  survived  Thomas.  **  If  my 
son  Thomas  should  die  before  the  distribution  of  my 
estate,  I  give,  bequeath  and  devise  the  share  to  which 
said  Thomas  would  be  entitled  to  my  sister,  Bridget 
Feeney." 

As  no  man  would  make  a  devise  to  a  dead  person,  her 
survival  of  Thomas  is  necessarily  implied.  Further  on 
the  will  provides  for  her  appointment  as  guardian  of 
Thomas.  Can  a  man  appoint  a  guard  iau  who  is  dead  T 
And  as  to  the  trust,  which  it  is  contended  was  created 
by  the  will,  how  could  she  take  in  trust,  unless  alive  ? 

The  testator  clearly  meant  that  Bridget,  to  take,  should 
be  alive  when  the  contingency  on  which  she  was  to  take^ 
arose.  The  Court  will  supply  the  words,  "  if  then  living," 
in  the  proper  place. 

''  In  order  to  reach  the  obvious  general  intent  of  the- 
testator,  implications  may  supply  verbal  omissions." 
1  Red.  on  Wills,  star  page  465,  par.  17. 

If  the  devise  was  to  take  effect  only  in  case  she  survived, 
there  was  a  condition  precedent,  which,  not  having  been 
fulfilled,  no  estate  vested. 

Civil  Code,  Sec.  1347. 

The  devise  to  Mrs.  Feeney  was  a  conditional  disposi- 
tion. 

*'  A   conditional   disposition    is    one    which   depends^ 
upon  the  occurrence  of  some  uncertain  event,  by  which 
it  is  either  to  take  effect  or  be  defeated." 
Civil  Code,  Sec.  1345. 
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The  first  ^'uncertain  eveuf  in  the  case  at  bar  is  the 
death  of  Thomas  before  distribution.  It  is  evident  that 
snch  an  event  was  uncertain.  The  second  was  the  "dis- 
tribution to  Thomas  of  his  share  of  my  estate."  Thomas 
might,  or  might  not,  have  lived  to  take  distribution  ; 
and,  hence,  this  event  was  uncertain .  The  will  itself  shows 
that,  because  it  says  ''  in  the  event  of  a  distribution." 

It  will  be  borne  in  mind  that  Mrs.  Clancy  had  an  estate 
in  the  property  until  distribution — that  is,  she  was  to 
receive  the  rents  and  profits.  If  Thomas  survived,  he 
was  to  have  one-fifth  ;  and,  if  he  died  before  distribution^ 
the  share  he  would  be  entitled  to  goes  to  Mrs.  Feeney. 

The  leading  inquiry  upon  which  the  question  of  vest- 
ing or  not  vesting  turns  is  whether  the  gift  is  immediate, 
and  the  time  of  payment  or  of  enjoyment  only  postponed  ; 
or  is  future  and  contingent,  depending  on  the  beneficiary 
arriving  at  age,  or  sv/rviving  some  other  person,  or  the  like. 
If  futurity  is  annexed  to  the  substance  of  the  gift,  the 
vesting  is  suspended. 

EveHU  V.  Everitt,  29  N.  Y.,  75. 

A  legacy  is  contingent  or  vested,  just  as  the  contingency^ 
if  any,  is  annexed  to  the  gift,  or  to  the  payment  of  it. 
Majors  v.  Majors,  32  Gratt.,  819. 

The  point  that  determines  the  vesting  is  not  whether 
time  is  annexed  to  the  gift,  but  whether  it  is  annexed  to 
the  substance  of  the  gift  as  a  condition  precedent.  If  the 
arrival  of  the  time  is  a  condition  without  which  the 
testator  would  not  have  made  the  bequest,  as  in  the  case 
of  marriage  or  puberty,  then  in  the  very  nature  of  things 
the  time  is  annexed  to  the  substance  of  the  gift. 
McGlure's  Appeal,  72  Penn.  St.,  414. 

But,  where  the  legacy  is  not  given  until  a  certain  future 
time,  it  does  not  vest,  and,  if  the  legatee  dies  before,  it  is  lost. 
Reed^s  Appeal,  118  Penn.  St.,  p.  220. 

When  the  time  is  annexed  to  the  gift  itself,  and  not  to 
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payment  only,  as  a  legacy  to  a  legatee  at  twenty- one,  or 

*^if  or  "when"  he  attains  that  age,  the  legacy  does  not 

vest.     His  attaining  that  age  is  a  condition  precedent, 

and  if  he  dies  before  attaining  that  age  the  legacy  never 

vests. 

Gifford  V.  Thorn,  9  N.  J.  Eq.,  702. 

ClayUm  v.  Somera,  27  id.,  230. 

Snow  V.  Snow,  49  Me.,  159. 

Travis  v.  Morrison,  28  Ala.,  494. 

Now,  this  will  provides,  "  if  my  son  Thomas  should 
die  before  distribution  "  the  share  to  which  he  would  be 
entitled  shall  go  to  Mrs.  Feeney. 

The  death  of  Thomas  was  the  event  which  was  *'  an- 
nexed to  the  gift  itself,''  as  without  it  the  testator  could 
not  have  made  the  gift  to  her.  And  as  she  died  before 
the  time,  the  gift  was  lost. 

But  aside  from  authority — if  we  look  at  the  will — ^how 
could  Mrs.  Feeney  have  an  estate  that  was  vested  while 
Thomas  was  alive  ?  She  had  only  a  contingent  interest, 
which  would  take  effect  on  his  death,  and,  as  she  died 
before  him,  her  interest  ceased  with  her  death. 

Again,  if  either  had  a  vested  interest  Thomas  was  that 
one.  If  his  interest  was  vested,  then  hers  was  not ;  be- 
cause there  cannot  be  two  vested  interests  at  the  same 
time  in  the  same  property. 

Section  695  of  the  Civil  Code  says  *^  a  future  interest  is 
contingent  whilst  the  person  in  whom,  or  the  event  upon 
which,  it  is  limited  to  take  effect  remains  uncertain." 

According  to  the  will,  if  Thomas  died  before  distribu- 
tion, Mrs.  Feeney  was  to  take.  The  above  cited  section 
provides  that  whilst  the  event  on  which  the  future  inter- 
est is  limited  remains  uncertain  the  interest  is  contin- 
gent ;  and  hence,  whilst  Thomas  was  alive,  and  his  death 
before  distribution  was  uncertain,  Mrs.  Feeney's  future 
interest  was  contingent.  As  she  died  before  the  death  of 
Thomas,  her  interest,  being  contingent,  died  with  her. 
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As  stated,  Thomas  died  before  distribution  was  made. 
His  being  alive,  and  distribution  made  to  him,  were  con- 
ditions precedent  to  taking  under  the  provisions  of  the 
will  which  provided  for  that  event. 

What  has  been  said  on  the  other  provisions  of  the  will 
applies  equally  to  the  one  under  consideration.  Testa- 
mentary dispositions  are  presumed  to  vest  at  the  testa- 
tor's decease. 

C.  C,  Section  1341. 

But  this  is  only  a  presumption,  which  may  be  rebut- 
ted or  overcome  by  the  will  or  by  law. 

Thomas  Clancy  died  intestate,  and  whatever  interest 
he  had  went  to  his  sisters,  who  were  his  heirs  at  law. 

If  Thomas  had  died  before  the  testator,  and  Mrs. 
Feeney  had  died  before  Thomas,  certainly  her  heirs 
could  not  have  come  in.  If  she  had  lived  after  Thomas, 
then  Section  1344,  Civil  Code,  cited  by  counsel  for  peti- 
tionerd,  might  have  been  in  point. 

In  the  Goldtree  case,  79  Cal.,  613,  the  devise  was  in 
trust  to  pay  the  income  to  certain  persons  named,  and 
on  their  death  the  corpus  of  the  estate  was  to  go  to  cer- 
tain children  when  they  arrived  at  majority  or  married. 
Of  course,  the  corpus  of  the  estate  went  to  the  children, 
but  as  none  of  them  died  no  such  question  as  is  here 
presented  arose. 

In  Re  Reinhardt,  74  Cal.,  365,  the  Supreme  Court  held, 
affirming  the  Court  below  (Department  Nine,  Probate, 
San  Francisco),  that  the  husband  took  a  determinable 
life  estate  under  the  will,  and  that,  as  to  the  rest  of  the 
estate,  the  decedent  died  intestate.  In  that  case  the 
children  took  under  the  statute  of  descents  and  distribu- 
tions. 

Williams  v.  Williams,  73  Cal.,  99,  was  where  a  bequest 
of  money  was  made  to  vest  absolutely,  to  be  paid  at  a  cer- 
tain time. 

In  Re  Williamson,  75  Cal.,  317,  the  Court  held  that  the 
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intention  of  the  testator  was  to  give  Robert  only  one- half, 
and  that  as  to  the  other  half  (the  wife's  share)  there  was 
intestacy  ;  and  it  went  "  to  the  heirs  as  the  law  directs.'^ 

Be  DolaUy  79  Cal.,  65,  holds  that  under  the  devise  in 
trust  the  beneficiary  had  no  life  estate  or  right  of  pos- 
session, but  could  only  enforce  the  trust. 

The  conclusion  of  the  Court  is  therefore  fourfold  : 

1.  That  Mrs.  Feeney  had  only  a  contingent  interest, 
and,  as  she  died  before  the  *'  event"  on  which  it  was  to 
take  effect,  her  devise  was  lost. 

2.  That  the  testamentary  disposition  to  her  was  on 
conditions  precedent,  and  did  not  take  effect. 

3.  That  as  to  Thomas'  share  there  was  intestacy. 

4.  If  there  was  no  intestacy  as  to  the  share  of  Thomas, 
it  went  to  his  heirs  (his  sisters),  and  not  to  the  heirs  of 
Mrs.  Feeney. 


Estate  of  MARY  A.  De  NOON,  Deceased. 

[No.  14,380.     Decided  April  12,  1894.] 

Application  for  Probate  of  Will. 


Jurisdiction — Place  of  Residence  of  Testator — Rules  for 
Determining — Union  of  Act  and  Intent — Recital  of  Residence 
in  Will 


1.  When  a  decedent  was  a  resident  of  this  State,  his  estate  must  be 
administered  upon  in  the  county  of  which  he  was  a  resident  at  the 
time  of  his  death.     (Subd.  i,  Sec.  1294,  C.  C.  P.) 

2.  The  rules  to  be  observed  in  determining  the  place  of  residence  are 
prescribed  by  Section  52  of  the  Political  Code. 

3.  It  is  not  necessary  to  declare  in  a  will  that  the  testator  is  a  resident 
of  any  place ;  but  if  a  testator  states  in  his  will  that  a  fact  exists, 
and  in  the  nature  of  things  if  that  fact  may  exist  and  if  the  circum- 
stances that  combine  to  create  that  fact  depend  upon  the  option  of 
the  testator,  then  such  declaration  ought  to  be  conclusive  that  the 
fact  is^as  stated. 
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4.  Testatrix  and  her  husband  had  their  home  in  Sierra  County ;  the 
husband  died  a  resident  of  that  county ;  testatrix  thereafter  occu- 
pied the  Sierra  County  home  during  a  part  of  each  year,  and  during 
the  remainder  of  the  year  lived  in  the  City  and  County  of  San 
Francisco,  where  she  conducted  a  lodging  house ;  she  repeatedly 
stated  that  when  she  had  sold  her  Sierra  County  home  she  would 
make  her  residence  elsewhere,  but  she  never  consummated  this 
inchoate  intention,  and  stated  in  her  will  that  she  resided  in  Sierra 
County.  Held:  under  the  rules  prescribed  in  Subdivisions  i,  2,  3, 
5  and  7,  of  Section  52  of  the  Political  Code,  that  inasmuch  as  testa- 
trix in  fact  resided  in  Sierra  County  a  part  of  the  time,  her  declara  - 
tion  in  her  will  that  she  was  a  resident  of  that  county  indicated  an 
abandonment  of  her  incipient  intention  to  change  her  residence 
and  signified  that  she  was  still  a  resident  of  Sierra  County,  and 
hence  the  Superior  Court  of  the  City  and  County  of  San  Francisco 
has  no  jurisdiction  of  her  estate. 


Messrs.  Gunnison,  Booth  &  Bartnett,  for  petitioning 
executor. 

J.  F.  Cowdery,  Esq.,  for  co-executor,  opposed. 

CoFFBY,  J. — Section  1294  of  the  Code  of  Civil  Proce- 
dure provides  : 

"  Wills  must  be  proved  and  letters  testamentary  or  of 
administration  granted  — 

'*  (1.)  In  the  county  of  which  the  decedent  was  a  resi- 
dent at  the  time  of  his  death,  in  whatever  place  he  may 
have  died." 

Section  52  of  the  Political  Code  provides,  among  other 
things,  the  following  rules  for  determining  the  residence  : 

"  (1.)  It  is  the  place  where  one  remains  when  not 
called  elsewhere  for  labor  or  other  special  or  temporary 
purpose,  and  to  which  he  returns  in  seasons  of  repose. 

"  (2.)     There  can  be  only  one  residence. 

'^  (3.)  A  residence  cannot  be  lost  until  another  is 
gained. 

•*  (7.)  The  residence  can  be  changed  only  by  the 
union  of  act  and  intent." 

Section  1239  of  the  Political  Code  sets  forth  the  follow- 
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ing  rules,  among  others,  for  determining  the  residence 
for  the  purpose  of  voting  : 

''  (1.)  That  place  must  be  considered  and  held  to  be 
the  residence  of  a  person  in  which  his  habitation  is  fixed, 
and  to  which,  whenever  he  is  absent,  he  has  the  inten- 
tion of  returning. 

^'(8.)  The  place  where  a  man's  family  resides  must 
be  held  to  be  his  residence  ;  but  if  it  be  a  place  for  tem- 
porary establishment  for  his  family,  or  for  transient 
objects,  it  is  otherwise. 

**  (9.)  If  a  man  have  a  family  fixed  in  one  place,  and 
he  does  business  in  another,  the  former  must  be  con- 
sidered his  place  of  residence  ;  but  any  man  having  a 
family,  and  who  has  taken  up  his  abode  with  the  inten- 
tion of  remaining,  and  whose  family  does  not  so  reside 
with  him,  must  be  regarded  as  a  resident  where  he  has 
so  taken  up  his  abode. 

**  (10.)  The  mere  intention  to  acquire  a  new  residence 
without  the  fact  of  removal  avails  nothing  ;  neither  does 
the  fact  of  removal  without  the  intention." 

Residence  depends  upon  intention  as  well  as  fact. 

See  People  v.  Peraltay  4  Cal.,  175. 

A  person's  residence  in  a  place  is  presumptive  evidence 
of  domicile. 

Johnson  v.  Merchandise^  2  Paine,  601. 

Ryal  V.  Kennedy,  40  N.  Y.  Superior  Court,  347. 

The  residence  which  goes  to  constitute  a  domicile  need 
not  be  long  in  point  of  time. 

"  If  the  intention  of  permanently  residing  in  a  place 
exists,  a  residence  in  pursuance  of  that  intention,  how- 
ever short,  will  establish  a  domicile." 

Am.  and  Eng.  Enc.  of  Law,  Vol.  5,  page  863. 
Jacob  on  Domicil,  Section  137. 

'*  On  questions  of  domicile,  a  party's  declarations  in 
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authentic  acts,  though  admissible  against  him,  are  not 
conclusive,  but  may  be  disproved  when  not  causes  of  the 
contract.'' 

Davis  V.  Binion,  5  La.  Ann.,  248. 

The  word  residence  being  commonly  employed  in  the 
sense  of  soi'ourn,  a  recital  in  a  will  that  the  testator  is 
residing  at  a  place  named  is  not  controlling  on  the  ques- 
tion of  domicile. 

Tucker  v.  Field,  5  Redf.  (N.  Y.),  139. 

Jacob  on  Domicil,  Section  150,  says  : 

**  The  intention  requisite  for  a  change  of  domicile  is : 

**  (1.)  Intention  completely  to  abandon  the  former 
place  of  abode  as  a  place  of  abode;  and  (2.)  to  settle  pres- 
ently and  permanently  in  another  place." 

"  The  former  place  of  abode  must  be  abandoned  only 
as  a  place  of  abode.  Therefore  occasional  returns,  or  an 
intention  to  return  for  temporary  purposes  of  business  or 
pleasure,  to  remove  one's  family,  or  the  like,  will  not 
prevent  a  change  of  domicile.  The  mere  retention  of 
landed  estate  at  the  former  place  of  abode  is  certainly 
not  inconsistent  with  abandonment ;  but  whether  the 
retention  of  a  place  of  residence — a  furnished  house  or 
the  like,  in  which  the  person  may  and  probably  does 
intend  to  reside  occasionally — is  or  is  not  consistent  with 
abandonment,  has  been  the  subject  of  some  difference  of 
opinion."    Id,,  160. 

In  Richard  v.  Kimball,  5  Rob.  (La.),  142,  the  defendant 
as  ship  owner,  in  an  affidavit  made  for  the  purpose  of 
procuring  an  enrollment  of  his  vessel,  describes  himself 
as  having  his  **  usual  place  of  abode  or  residence  in  New 
Orleans."  In  a  suit  brought  against  him  as  owner  of  said 
vessel,  witnesses  testified  to  his  residence  in  Nachitoches 
Parish.  It  was  contended  on  behalf  of  plaintiff  that  in  all 
matters  relating  to  the  vessel  his  description  in  the  affi- 
davit was  conclusive,  but  the  Court  held  that  it  was  not 
and  that  his  domicile  was  in  Nachitoches  Parish. 
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Jacob  on  Law  of  Domicil,  in  Section  463,  says  that  the 
recital  of  a  place  of  residence  in  a  deed  or  a  will  is  not 
conclusive. 

Speaking  of  such  recitals,  he  says  : 

'^  They  are  frequently  made  in  both  deeds  and  wills 
without  any  special  importance  being  attached  to  them  ; 
and  sometimes  are  introduced  by  scriveners  without  the 
attention  of  the  grantor  or  testator  being  particularly 
called  to  them.  Great  caution  should  therefore  be  used 
against  giving  them  too  great  weight,  or  attaching  to 
them  a  meaning  which  was  not  intended. 

"  Said  Surrogate  Bradford  in  a  learned  opinion  in  Isham 
V.  Gibbons :  '  The  declarations  of  the  deceased  in  his  will 
and  in  the  deed  of  manumission  furnish  the  only  evidence 
pointing  to  the  acquisition  of  a  new  domicile.  In  a  nicely 
balanced  case  they  might  be  decisive  ;  but  great  caution 
should  be  used  in  not  giving  them  too  great  weight,  or 
attaching  to  them  a  meaning  not  designed  by  the  tes- 
tator. The  truth  is,  after  all,  that  such  written  declara- 
tions, even  of  the  most  solemn  character,  are  but  facts 
to  enable  the  Court  to  discover  the  intention  of  the  party. 
It  is  in  this  light  alone  that  they  are  to  be  received  and 
weighed.  At  the  best,  the  animus  of  the  party  is  only  to 
be  inferred  from  them.  In  this  respect  they  are  like  any 
other  facts.  Declarations  of  any  kind  are  not  controll- 
ing, but  may  be,  and  frequently  are,  overcome  by  other 
and  more  reliable  indications  of  the  true  intention.'  " 

See  Whicker  y,  Hume,  7  H.  L.  Cas.,  124. 

Jopp  V.  Wood,  4  De.  G.  J.  &  S.,  616. 

Re  Steer,  3  Hurl.  &  Nor.,  594. 

Attorney 'General  v.  Kent,  1  Hurl.  &  Colt.,  12. 

In  the  case  of  Steer,  cited  above,  the  will  of  the  testator 
contained  the  following  declaration  : 

"  Whereas,  although  I  am  now  in  England,  my  resi- 
dence recently  was  in  Hamburg,  of  which,  for  the  pur- 
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pose  of  enabling  me  to  trade,  I  was  constituted  a  burgher, 
and  my  intention  is  to  return  there  ;  but  I  do  not  mean 
by  such  declaration  of  intention  to  renounce  my  domicile 
or  origin  £is  an  Englishman." 

The  Court  held  that  the  deceased  was  domiciled  in 
Hamburg  and  not  in  England,  notwithstanding  this 
declaration  in  his  will. 

In  Forbes  v.  Forbes,  Kay,  341,  Vice-Chancellor  Woods 
was  inclined  to  the  opinion  that  the  retention  of  a  resi- 
dence in  the  place  of  former  domicile  was  not  inconsistent 
with  the  abandonment  of  a  resumed  domicile  in  favor  of 
a  third  place. 

That ''  residence  in  a  place  and  engaging  in  business 
there  have  generally  been  considered  as  evidence  of 
animus  manendi" 

Jacob  on  Domicil,  at  Section  410. 
Story  on  Conflict  of  Laws,  Section  47. 
Estate    Wm.  Arthur  Oreen^  Coffey's  Probate  De- 
cisions, Vol.  1,  p.  318. 

It  is  not  necessary  to  declare  in  a  will  that  the  testator 
(or  other  person)  is  a  resident  of  any  place ;  but  if  a 
testator  states  in  his  will  that  a  fact  exists,  and,  in  the 
nature  of  things,  if  that  fact  may  exist,  and  if  the  cir- 
cumstances that  combine  to  create  that  fact  depend  upon 
the  option  of  the  testator,  then  such  declaration  ought  to 
be  conclusive  that  the  fact  is  as  stated. 

Section  1850  of  the  C.  C.  P.  is  not  in  words  as  broad  as 
the  foregoing,  but  in  spirit  is  on  all  fours  with  it.  It  says 
that  when  the  declaration  forms  part  of  a  transaction, 
which  transaction  is  itself  the  fact  in  dispute,  such 
declaration  is  evidence  of  the  transaction. 

In  the  case  at  bar  the  declaration  of  the  testator  ought 
to  be  conclusive,  because  residence  always  depends  upon 
intention. 

Political  Code,  Section  52. 
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Of  course,  if  the  facts  point  to  a  conclusion  different 
from  the  admitted  intention,  then  the  facts  govern  in 
all  cases  —  that  is  to  say,  if  a  man  should  bona  fide, 
through  ignorance  of  the  law,  intend  to  reside  in  Sierra 
County  (never  having  been  there),  his  acts  would  govern 
his  intention  and  he  would  be  by  the  law  domiciled  in 
his  true  locus.  But  this  is  not  the  case.  '*  The  resi- 
dence of  the  husband  is  the  residence  of  the  wife." 
(Political  Code,  Section  52,  Subd.  5  )  "A  residence  can- 
not be  lost  until  another  is  gained."  (lb.,  Subd.  3.)  ''A 
thing  once  proved  to  exist  continues  as  long  as  is  usual 
with  things  of  that  nature."  (C.  C.  P.,  Section  1963, 
Subd.  32.) 

The  facts  in  the  contest  in  which  the  above  cited 
axioms  are  applicable  are  as  follows  : 

The  residence  and  actual  home  of  Mrs.  De  Noon  was 
with  her  husband,  at  Gibsonville,  Sierra  County.  He 
died  a  resident  ot  that  count3^  She  died  in  San  Fran- 
cisco, where  she  conducted  a  lodging  house.  She  owned 
and  occupied  her  husband's  furnished  dwelling  house, 
and  other  property  at  Gibsonville,  every  summer,  and 
returned  to  San  Francisco  in  the  winter.  She  refused 
to  rent  her  Gibsonville  residence,  always  leaving  it  in 
charge  of  a  man  in  the  winter. 

It  may  be  said,  generally,  that  all  the  witnesses  agree 
that  Mrs.  De  Noon  repeatedly  said  that  when  she  had 
sold  her  Gibsonville  property  she  would  make  her  resi- 
dence somewhere  else.  In  brief,  she  appears  to  have 
repeatedly  given  expression  to  her  future  intentions  (if 
this  expressive  solecism  may  be  permitted). 

If  Mrs.  De  Noon  gained  a  residence  in  San  Francisco 
then  she  abandoned  her  Gibsonville  residence.  If  she 
had  stated  in  her  will  that  she  was  a  resident  of  San 
Francisco  when  she  signed  it,  from  that  moment  she 
would  have  been  a  resident  of  San  Francisco,  because 
having  the  right  (under  the  facts)  of  choice,  she  then 
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made  it ;  but  when  she  stated  that  she  resided  in  Sierra 
County  she  signified  that  she  had  not  abandoned  that 
residence. 

Her  inchoate  intention  to  change  her  residence  was 
never  consummated  ;  on  the  contrary,  her  testamentary 
declaration  indicates  her  abandonment  of  the  incipient 
intention.  That  declaration  was  the  final  intent  coupled 
with  the  final  act,  which  determines  the  jurisdiction  of 
this  Court. 

Application  denied. 


Estate  of  JOHN  B.  THOMPSON,  Deceased. 

[No.  12,653.     Decided  May  26,  1894.] 

Application  to  Revoke  Probate  of  Will  and  to  Admit 
to  Probate  an  Alleged  Later  Will. 


Unsoundness  of  Mind — Undue  Influence — Fraud — Duress- 
Due  Execution  of  Will. 


1.  Upon  a  consideration  of  the  evidence  and  of  the  fact  that  pro- 
ponents  failed  to  produce  evidence  which  they  could  have  produced, 
were  their  contention  true  (see  Subds.  5  and  6,  Sec.  1963,  C.  C.  P., 
and  Subd.  7,  Sec.  2061,  C.  C.  P.),  Held:  that  testator  was  of  unsound 
mind  at  the  time  of  the  signing  of  the  alleged  last  will. 

2.  Upon  the  facts  in  evidence,  Held :  that  the  alleged  last  will  was 
procured  to  be  made  by  duress,  fraud  and  undue  influence.  (Sec. 
1272,  C.  C.) 

3.  At  the  time  decedent  signed  the  alleged  last  will,  another  person 
requested  a  third  person  to  sign  his  name  thereto  at  a  certain  place, 
which  he  did ;  the  certificate  to  the  will  was  not  read  or  explained 
to  the  witness  ;  decedent  did  not  dictate  or  read  the  paper,  or  declare 
it  to  be  his  will ;  the  witnesses  did  not  sign  the  paper  at  the  request 
of  decedent.  Held:  that  the  request  of  another  person  should  not 
be  substituted  as  the  act  of  the  decedent,  and  that  the  instrument 
was  not  executed  or  attested  as  provided  in  Section  1276  of  the 
Civil  Code,  and  is  not  the  will  of  the  decedent. 
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J.  T.  Rogers y  Esq.,  for  Mrs.  A.  B.  Kidder  and  Mrs. 
Mary  A.  Thompson,  proponents  of  alleged  last  will  dated 
July  14,  1892. 

JV.  B.  MalvilUy  Esq.,  for  Margaret  Thompson,  widow  of 
testator  and  executrix  of  will  dated  January  23,  1867, 
opposed. 

CoPFEY,  J. — John  B.  Thompson  died  on  the  7th  of 
August,  1892  ;  his  will  was  filed  on  12th  of  August,  1892, 
dated  January  23,  1867,  with  a  petition  for  probate 
thereof  ;  said  will  (dated  January  23, 1867)  was  admitted 
to  probate  on  the  26th  of  August,  1892,  and  letters  testa- 
mentary issued  to  the  widow,  Margaret  Thompson,  on 
the  same  date. 

The  homestead  and  household  furniture  were  set  apart 
and  assigned  by  order  of  Court  to  said  widow,  being  all 
the  property  of  said  estate,  except  a  watch  and  a  few 
small  articles  appraised  at  $16.50.  On  or  about  the  25th 
day  of  August,  1893,  a  paper  purporting  to  be  another 
will  of  said  decedent  was  tiled  in  this  Court,  with  a  peti- 
tion for  probate  thereof,  alleging  that  the  same  was  the 
last  will  of  said  decedent.  Margaret  Thompson,  the 
widow,  demurred  to  said  petition,  which  demurrer  was 
sustained,  with  leave  to  amend.  An  amended  petition 
was  filed  on  or  about  the  16th  of  October,  1893.  After- 
wards in  due  time  said  widow  filed  written  grounds  of 
opposition  to  the  probate  of  said  paper,  and  the  peti- 
tioners, Mrs.  A.  B.  Kidder  and  Mary  A.  Thompson,  filed 
an  answer  to  said  opposition. 

The  issues  ra,ised  by  said  petitions  and  contest  were  : 

(1.)     The  competency  of  decedent  to  make  a  will ; 

(2.)  The  freedom  of  decedent,  at  the  time,  from  duress, 
menace,  fraud  and  undue  influence  ; 

(3.)  The  due  execution  and  attestation  of  the  said 
paper  purporting  to  be  a  will. 

The  cause  came  up  for  hearing  before  the  Court,  a  jury 
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haying  been  waived,  on  the  22d  of  November,  1893,  John 
T.  Rogers,  Esq.,  appearing  for  petitioners,  and  N.  B. 
Malville,  Esq.,  appearing  for  contestant. 

Dr.  Daniel  Maclean,  a  practitioner  for  about  twenty-seven 
years,  graduate  of  the  Bennett  Medical  College,  and  chief 
of  the  faculty  of  California  Medical  College,  eclectic  school 
of  medicine,  testified  that  he  knew  the  decedent  testator  by 
having  visited  him  at  his  residence^  but  did  not  prescribe 
for  him  ;  deceased  had  dropsy ;  the  doctor  would  not 
guarantee  his  cure  ;  thought  he  was  sound  in  mind. 

Dr.  John  William  Siefkes  testified,  in  substance,  that 
he  was  a  graduate  of  Cooper  Medical  College  ;  he  met 
decedent  frequently  on  the  street ;  he  was  also  attending 
physician  ou  decedent  at  his  last  sickness ;  this  doctor 
had  treated  deceased  for  Bright's  disease  ;  deceased  was 
dropsical ;  had  delusions  and  hallucinations  ;  this  doctor 
had  known  decedent  for  five  years  immediately  anterior 
to  his  demise,  which  event  occurred  August  7,  1892  ; 
witness  had  attended  him  up  to  that  time  ;  his  memory 
had  become  impaired  by  chronic  alcoholism  ;  his  mind 
was  not  sound  on  the  14th  of  July,  1892,  the  date  of  the 
instrument  now  propounded  as  a  will ;  there  was  no 
time  from  June  1,  1892,  to  the  day  of  his  death,  August 
7,  1892,  that  decedent  was  competent  to  make  a  will ; 
deceased  was  afflicted  with  Bright's  disease,  interstitial 
nephritis,  and  diseased  kidneys. 

The  physician's  testimony  came  in  without  objection 
or  exception. 

G.  S.  Eastman,  a  policeman,  testified  that  decedent  was 
under  the  influence  of  liquor  nearly  all  the  time  in  the 
spring  of  1892,  and  he  appeared  mentally  weak. 

Mr.  Gibson,  an  intimate  acquaintance  of  the  Thomp- 
son family,  testified  that  he  had  called  to  see  decedent 
frequently  before  he  died  in  his  last  sickness,  and  that  for 
three  months  before  he  died   he  was  not  in  his  right 
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mind,  and  that  his  acts  and  remarks  were  peculiar  and 
irregular  and  not  like  a  man  in  his  right  mind. 

Mrs.  Jennie  Taylor  testified  that  decedent  was  not  in 
his  right  mind  on  the  14th  of  July,  1892  ;  he  was  always 
drunk ;  his  mind  was  not  right ;  he  did  not  recognize 
this  witness,  sometimes  he  called  her  "Maggie"  and 
**  Cosgrove  ;"  he  asked  her  who  took  away  the  looking- 
glass  on  the  16th  of  July,  1892.  The  looking-glass  was 
not  taken  away,  but  was  still  there. 

Henry  Liohrke  testified  that  decedent  was  *'  half  fall  '* 
all  the  time  ;  that  something  was  the  matter  with  his 
mind  in  the  spring  of  1892  ;  he  was  not  the  same  as  he 
used  to  be  mentally. 

William  Wiley  testified  that  he  was  an  intimate  of 
decedent  before  he  died  ;  the  mind  of  decedent  began  to 
give  way  and  weaken  in  the  spring  of  1892,  and  for  six 
months  before  he  died  he  was  mentally  incompetent  and 
unsound. 

Mrs.  Margaret  Thompson,  the  widow,  testified  that  de- 
cedent was  not  of  sound  mind  for  over  six  months  before 
he  died  ;  he  would  talk  of  strange  things  that  made  her 
believe  that  he  did  not  know  what  he  was  saying  or  doing. 

This  was  about  all  the  testimony  as  to  the  mental 
capacity  of  the  decedent  to  make  a  will  on  14th  of  July, 
1892.  Whether  the  mental  incapacity  and  unsoundness 
of  mind  arose  from  excessive  use  of  liquors  or  other 
cause  does  not  appear,  nor  does  it  matter.  If  decedent 
was  mentally  incompetent  to  make  a  will  on  the  14th  of 
July,  1892,  that  is  sufiicient. 

In  behalf  of  the  proponents  of  the  will  dated  July  14, 
1892,  the  following  points,  among  others,  were  made : 

First — By  the  code  the  burden  of  showing  incapacity 
or  other  invalidating  causes  is  distinctly  placed  upon 
contestant. 

Second — Her  proof  must  overcome  the  following 
presumptions  : 
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(a)  All  parties  present  at  the  execution  of  the  will  and 
testifying  to  the  circumstances  thereof  are  presumed  to 
speak  the  truth. 

(6)  Such  witnesses  are  presumed  to  be  innocent  of 
wrong,  and  therefore  it  cannot  be  imputed  to  them  that 
they  consciously  are  assisting  in  the  presentation  of  a 
spurious  will. 

C.  C.  P.,  1193. 

Rice  on  Evidence,  Sec.  54. 

(c)  Sanity  is  imputed. 

Rice  on  Evidence,  Sec.  48. 

(d)  Testamentary  capacity  is  always  supposed  to  exist 
in  an  adult. 

Rice  on  Evidence,  Sec.  59. 

(e)  It  cannot  be  said,  *'  that  because  a  man  is  a  drunk- 
ard, therefore  he  is  of  unsound  mind.  It  is  a  question 
of  fact  for  the  jury  or  Court  below  to  determine  whether 
the  inebriety  has  had  the  effect  of  rendering  his  mind 
unsound,  either  permanently  or  temporarily,  covering 
the  time  of  the  execution  of  the  alleged  will." 

Estate  of  Johnson,  57  Cal.,  530. 

Third — ^The  amount  of  property  involved  is  not  an 
essential  criterion  by  which  to  measure  the  sanity  of 
decedent. 

Nor  is  the  question  of  the  validity  of  the  homestead  at 
this  time  before  this  tribunal. 

If  the  document  in  controversy  is  in  fact  the  will  of 
decedent,  then  all  the  proceedings  heretofore  taken  rela- 
tive to  the  alleged  will  of  January  23,  1867,  are  invalid, 
and  do  not  furnish  the  Court  with  legal  evidence  of  any 
existing  fact. 

Fourth — The  most  favorable  construction  that  can  be 
placed  upon  the  testimony  of  contestant  is  to  the  effect 
that  decedent  was  at  times  under  the  mild  delirium  of 
intoxication. 
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The  testimony  in  this  case,  however,  shows  that  there 
was  no  delirium  at  the  time  of  executing  the  will. 

Fifth — The  contestant  presented  testimony  showing 
that  decedent  was  afflicted  with  Bright's  disease — death 
resulting  therefrom. 

As  a  medical  fact,  none  of  the  forms  of  such  disease 
present  characteristics  of  insanity. 

In  the  advanced  stages  of  two  forms  of  the  disease 
there  may  be  a  coma  which  usually  precedes  and  ends  in 
death — rarely  does  it  ever  occur  at  any  considerable 
length  of  time  prior  to  death. 

In  this  connection  the  contention  of  proponents  is  that 
alcohol  is  not  usually  a  cause  of  the  disease. 

Dr.  Tyson  in  his  treatise  on  Bright's  Disease  and 
Diabetes,  on  page  124,  relative  to  chronic  parenchyma- 
tous nephritis,  says : 

**  Although  alcohol  is  not  a  common  cause  of  chronic 
parenchymatous  nephritis,  yet  I  cannot  but  think  that 
the  chronic  nephritis  which  we  find  in  confirmed  drunk- 
ards— those  who  are  always  saturated  with  whiskey  when 
they  can  get  it — owes  its  presence  to  the  latter  agent. 
To  be  sure,  it  cannot  be  denied  that  the  exposure  to 
which  these  outcasts  are  subjected  may  be  the  cause." 

On  page  167,  on  interstitial  nephritis,  he  says : 
*'  Alcohol,  formerly  thought  to  be  a  potent  cause  of  the 
cirrhotic  kidney,  is  now  acknowledged  to  be  an  infrequent 
one.  The  analogy  of  this  condition  to  the  cirrhotic  liver 
suggested  a  similar  irritant  action  of  the  alcohol  in  the 
blood  upon  the  interstitial  tissue  of  the  kidney.  But 
although  the  portal  blood  contains  a  large  amount  of 
alcohol  after  its  liberal  ingestion  into  the  stomach,  by  the 
time  the  blood  passes  through  the  heart  and  lungs  and  gets 
into  the  kidney  very  little,  if  any,  remains  unoxidized. 
It  is  barely  possible,  however,  that  when  enormous 
quantities  are  used,  enough  may  remain  in  the  blood 
passing  through  the  kidney  to  irritate   its  connective 
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tissue,  and  also  the  cells  lining  the  tubules.  The  latter, 
from  their  efforts  to  remove  it,  are  probably  more  fre- 
quently irritated  than  the  former  ;  whence  also  the 
possibility,  though  rare,  also,  of  chronic  parenchymatous 
nephritis  being  caused  by  it,  as  referred^  to  in  discussing 
the  latter  disease/' 

On  page  185,  concerning  the  same  disease,  he  says  : 

"  With  regard  to  beverages,  there  is  no  doubt  that  the 
use  of  strong  alcoholic  drinks  should  be  avoided,  and 
brandy,  whiskey  and  strong  sherries  and  ports  should  be 
prohibited.  The  light  wines,  and  especially  the  red 
wines,  and  lighter  alcoholic  drinks,  as  lager  beer,  porter, 
may  be  used." 

Henry  Doscher,  one  of  the  witnesses  to  the  will  of  July 
14, 1892,  testified  that  he  knew  decedent  for  twenty  years 
before  he  died  ;  he  was  not  asked  if  decedent's  mind  was 
sound  at  the  time. 

George  W.  Howe,  the  person  who  acted  as  an  attorney 
in  the  matter,  might  have  been  called  as  a  witness,  but 
he  was  not  produced  by  proponents  of  the  paper  of  July 
14,  1892.  He  was  the  lawyer  of  Mrs.  Kidder,  one  of  the 
proponents  and  sister  of  decedent,  who  testified  that  she 
employed  and  paid  this  person  ten  dollars  to  make  the  will. 

Frank  M.  Thompson  in  his  testimony  failed  to  say  that 
decedent's  mind  was  sound  on  the  14th  of  July,  1892, 
when  said  paper  was  signed  ;  his  answer  to  a  question 
in  relation  thereto  being,  **  he  was  all  right."  On  cross- 
examination  he  was  interrogated  as  to  any  conversation 
between  him  and  decedent  in  the  buggy  when  he  took 
decedent  to  his  home  on  the  14th  of  July,  1892,  but  he 
said  he  did  not  remember  ;  still  he  remembered  other 
matters  and  what  decedent  said  at  other  times.  The 
subject  matter  of  that  conversation  on  the  14th  July, 
1892,  would  have  thrown  some  light  on  his  mental 
condition  at  that  time. 

Sec.  1963,  C.  C.  P.,  Subds.  5  and  6. 
Sec.  2061,  C.  C.  P.,  Subd.  7. 
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Upon  the  issue  of  undue  influence  the  testimony  shows 
that  Mrs.  Kidder,  the  sister  of  decedent,  and  Mrs. 
Thompson,  his  sister-in-law,  came  to  decedent's  home 
frequently  before  his  death  and  remained  with  him  at 
his  bedside  for  some  time. 

A  resident  on  the  opposite  side  of  the  street  saw, 
through  her  window,  the  sister  and  sister-in-law  place 
their  arms  around  decedent  when  on  his  sickbed  and 
kiss  him  on  several  occasions  ;  they  never  did  this  in  the 
presence  of  his  wife.  Afterwards  this  sister,  Mrs.  Kidder, 
sent  her  brother  Frank  with  a  buggy  on  the  14th  of  July, 
1892,  and  took  him  to  Frank's  house,  where  the  parties 
had  a  person  acting  as  a  lawyer  ;  Frank  told  decedent's 
wife  that  he  was  taking  him  to  see  a  doctor  ;  he  did  not 
take  him  to  a  doctor.  These  facts  show  a  certain  influ- 
ence obtained  by  said  parties  over  said  decedent. 

Mrs.  Kidder  said  that  decedent  told  her  that  he  desired 
to  make  a  will,  and  her  object  in  sending  Frank  for  him 
was  to  have  him  make  a  will.  Still,  those  facts  were  con- 
cealed from  his  wife.  When  Frank  took  him  off  in  the 
buggy  he  told  his  wife  he  was  taking  him  to  see  a  doctor^ 
which  was  not  the  fact ;  it  was  a  misrepresentation  to 
her. 

This  testimony  is  sufficient  to  sustain  the  issue  of 
duress,  fraud  and  undue  influence  involved  in  this  pro- 
ceeding, and  also  the  freedom  of  decedent  at  the  time  ; 
he  was  in  the  house  of  defendants,  under  their  control 
and  power,  when  this  paper,  dated  July  14,  1892,  and 
drawn  by  defendants'  lawyer,  was  produced,  and  decedent 
was  constrained  to  sign  it. 

The  third  issue  involved  is  as  to  the  due  execution  and 
attestation  of  the  will. 

Frank  M.  Thompson  testified  that  Mr.  Hernan  drew  it, 
that  he  told  Hernan  what  to  say  in  it ;  Mr.  Howe  came  to 
Frank's  house  and  spoke  to  decedent  and  took  down  on 
paper  what  he  said  ;  but  it  does  not  appear  what  decedent 
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told  Howe.  At  all  events,  Howe  did  not  attempt  to  put 
on  paper  the  statement  of  decedent.  Mr.  Hernan  drew 
the  paper  at  the  dictation  of  Frank  Thompson. 

"  At  the  house  the  lawyer  read  the  paper  and  handed 
it  to  J.  B.  Thompson,  and  asked  him  to  sign  it."  Then 
it  was  handed  by  Howe  to  Doscher  and  he  was  asked  to 
sign  it  at  a  certain  place,  which  he  did.  It  does  not  ap- 
pear that  the  certificate  to  the  will  was  read  or  explained 
to  the  witness. 

Testator  did  not  dictate  the  will  or  read  it.  Frank  M. 
Thompson  dictated  it  at  the  oflBce  of  the  attorney,  Mr. 
Hernan.  Frank  M.  Thompson,  in  fact,  had  the  will 
drawn  to  suit  himself. 

The  testator  did  not  request  the  witnesses  to  sign  their 
names  as  witnesses  at  the  end  of  the  will,  and  there  was 
no  signing  done  by  any  of  the  witnesses  at  the  request  of 
decedent. 

The  action  of  Howe  in  the  premises,  as  appears  by  the 
testimony,  should  not  be  substituted  as  the  act  of  de- 
cedent— the  statute  should  not  be  so  construed. 

The  decedent  did  not  declare  that  the  paper  of  July  14, 
1892,  was  his  will.  It  was  not  his  will,  and  should  be 
and  is  denied  probate. 

Civil  Code,  Sec.  1276, 
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Estate  of  LOUIS  G-RABER,  Deceased. 

[No.  14,399.    Decided  May  28,  1894.] 

Application  for  Appointment  of  Ouardian  Ad  Litem 

for  Minor  Heirs,  with  Power  to  Petition  for 

the  Bevocation  of  the  Probate  of 

an  Alleged  Will. 


Ouardian  Ad  Litem  of  Minor  Heirs  —  Power  of  Court  to 
Appoint^  in  Probate  Proceedings. 


1.  The  power  to  appoint  a  guardian  ad  litem  is  incident  to  every  Court. 

2.  At  common  law  a  minor  wishing  to  institute  a  proceeding  for 
affirmative  relief  was  required  to  be  represented  by  one  technically 
termed  his  "  next  friend/ '  who  exercised  the  functions  of  a  guardian 
ad  iiUm,  and  was  quite  frequently  so  called. 

3.  Section  17 18  of  the  Code  of  Civil  Procedure  authorizes  the  Court,  in 
its  discretion,  to  appoint  an  attorney  to  represent  minor  heirs  who 
have  no  general  guardian  in  the  county,  or  who  are  non-residents 
of  the  State  (and  to  represent  other  interested  parties  who  are  un- 
represented). This  grant  of  authority  is  simply  intended  to  provide 
for  a  case  where  no  action  has  been  taken  to  have  the  minors  other- 
wise  represented.  It  was  not  intended  to  take  away,  nor  as  a  sub- 
stitute for,  the  power  which  Courts  have  so  long  exercised  of 
appointing  guardians  ad  litem  for  infants,  but  is  merely  supple- 
mental thereto,  giving  the  Court  power  in  probate  proceedings  to 
provide  for  the  representation  of  the  infant  even  though  he  and  his 
relatives  fail  to  apply  for  such  representation. 

4.  Section  372  of  the  Code  of  Civil  Procedure  provides  that  when  an 
infant  is  a  party  he  must  appear  either  by  his  general  guardian  or 
by  a  guardian  ad  litem  appointed  by  the  Court  in  which  the  action 
is  pending ;  and  Section  373  of  the  same  code  gives  the  infiant,  if 
he  be  of  the  age  of  fourteen  years,  the  power  to  name  the  guardian, 
and,  if  he  be  under  that  age,  confers  such  power  upon  his  relative 
or  friend.  The  spirit  and  policy  of  these  provisions  seem  to  be  that 
the  infant  shall  be  represented  by  some  person  of  his  own  choosing, 
or,  if  too  young  to  exercise  a  discreet  choice,  then  by  the  nominee 
of  his  relatives  or  friends  who  are  supposed  to  be  interested  in  his 
welfare.  To  hold  that  Section  17x8  is  the  only  method  of  securing 
representation  would  be  to  deprive  the  minor  and  his  relatives  and 
friends  of  the  power^of  nomination. 
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5.  Section  17 13  of  the  Code  of  Civil  Procedure  provides  that»  except  as 
otherwise  provided  in  the  title  relating  to  probate  proceedings,  the 
provisions  of  the  part  of  the  code  relating  to  civil  actions  shall  be 
applicable  to  and  constitute  the  rules  of  practice  in  such  proceedings. 
Sections  372  and  373  are  in  the  part  of  the  code  relating  to  civil 
actions  and  are  applicable  to  probate  proceedings,  inasmuch  as 
Section  1718  merely  gives  the  Court  a  discretionary  power,  and  an 
infant  seeking  affirmative  relief  has  a  right  to  be  represented  by  a 
person  of  his  own  choosing. 


LouIb  Graber  died  on  January  18,  1894,  leaving  a  will 
dated  December  9,  1893,  wherein  Mattheas  H.  Schramm 
and  Herman  Scbaffner  were  named  as  executors.  The 
will  was  admitted  to  probate  on  March  14,  1894,  on 
petition  of  the  executors  filed  on  January  31,  1894. 

The  testator  left  him  surviving  a  widow,  Anna  F. 
Graber,  and  four  minor  children  named  respectively 
Emma  A.,  Anna,  Louis  and  Ernst.  Testator  bequeathed 
one  dollar  to  each  of  his  sons,  and  the  residue  of  his 
estate  to  his  daughter  Emma.  Anna  was  not  mentioned 
in  the  will.  After  the  will  was  admitted  to  probate 
petitions,  dated  Portland,  Oregon,  were  filed  by  the 
widow,  for  the  appointment  of  a  guardian  ad  litem  for 
Anna,  Louis  and  Ernst,  to  contest  the  will.  Ben  B. 
Haskell  was  appointed  accordingly. 

Ben  B.  Haskell,  Esq.,  for  application. 

CoFFKY,  J. — The  power  to  appoint  a  guardian  ad  litem 
is  incident  to  every  Court,  including  Justice's  Courts. 

Mockey  v.  Grey,  2  Johns.,  192. 
Bullard  et  aL  v.  Spoor ,  2  Cow.,  430. 

That  the  practice  of  appointing  a  guardian  ad  litem 
has  been  indulged  in  probate  proceedings,  reference  is 
made  to  the  Estate  of  Cahillf  74  Cal.,  52.  In  that  case 
the  minor,  in  propria  persona^  exhibited  his  opposition, 
and  at  the  hearing  of  the  contest  a  guardian  ad  litem  was 
appointed  by  the  Court.     The  jury  found  for  contestant. 
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The  proceeding  was  attacked  upon  the  ground,  inter  aiia, 
**  of  there  having  been  no  guardian  ad  litem  at  the  com- 
mencement of  the  proceeding,"  and  the  trial  Court  set 
aside  the  verdict  upon  that  and  other  grounds.  The 
Supreme  Court  reversed  the  order  and  directed  the  Court 
below  to  enter  judgment  on  the  verdict.  In  this  case  it 
nowhere  appears  that  any  attorney  was  appointed  under 
the  provisions  of  Section  1718,  C.  C.  P.,  and  the  only 
representatives  of  the  minor  were  (1)  the  guardian 
ad  litem  appointed  at  the  hearing,  and  (2)  an  attorney  act- 
ing as  attorney  for  contestant,  though  without  judicial 
appointment. 

In  the  case  of  Carpenter  v.  Superior  Court  a  petition 
for  a  writ  to  review  the  proceedings  of  the  Probate  Court 
in  setting  aside  a  verdict  against  the  validity  of  a  will, 
upon  the  ground  that  certain  minors  had  not  been  rep- 
resented by  guardian  ad  litem,  was  demurred  to.  It  ap- 
peared by  the  petition  that  an  attorney  had  been  appointed 
by  the  Court  to  represent  the  minors.  The  Court  says : 
u  «  «  «  ^g  Jq  jjq|.  think  that  the  provisions  referred  to 
(Sections  372-373,  C.  C.  P.)  apply  to  probate  proceedings. 
*  *  *  The  thing  which  a  guardian  ad  litem  is  ap- 
pointed to  do  is  to  represent  the  infant  *  *  *  ;  by 
which  we  understand  that  he  is  to  conduct  and  control 
the  proceedings  on  behalf  of  the  infant.  Now  the  attor- 
ney for  minors  in  probate  proceedings  is  to  represent  the 
minor  (C.  C.  P.,  Section  1718),  and,  so  far  as  he  is  con- 
cerned, to  conduct  and  control  the  proceedings    *    *    *. 

"  But  if  the  provisions  in  the  chapter  on  parties  to 
civil  actions  are  assumed  to  have  been  intended  to  apply 
to  probate  proceedings,  we  think  they  were  substantially 
complied  with. 

ti  *  *  *  TjjQ  order  referred  to  appointed  an  attor- 
ney *  to  represent  in  all  the  proceedings  in  this  Court ' 
the  said  minors  (naming  them).  The  term  *  guardian 
ad  litem '  is  not  used.     But  the  attorney  was  appointed  to 
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perform  the  functions  of  a  guardian  ad  litem,  and  the 
neglect  to  call  him  by  a  certain  name  is  unimportant." 

Carpenter  v.  Superior  Courts  75  Cal.,  596. 

It  will  be  observed  that  the  question  in  this  case  was 
not  whether  the  Court  had  power  in  probate  proceedings 
to  appoint  a  guardian  ad  litem ;  but  whether  the  appoint- 
ment of  an  attorney  under  the  provisions  of  Section  1718, 
C.  C.  P.,  was  sufficient  to  obviate  the  necessity  for  the 
appointment  of  such  guardian.  The  Court  very  properly 
decided  that  it  was.  But  the  observations  in  the  opinion 
to  the  effect  that  the  provisions  of  Sections  372-373,  C. 
C.  P.,  are  inapplicable  to  probate  proceedings  may  be 
considered  obiter  dicta,  since  that  point  was  not  necessarily 
involved  in  the  determination. 

Section  1718  of  the  C  C.  P.  (which  does  not  in  terms 
include  petitions  to  revoke  the  probate  of  wills)  provides 
that  in  certain  cases  the  Court  may,  in  its  discretion, 
appoint  an  attorney  to  represent  a  minor.  The  Court 
should  be  guided  in  the  exercise  of  this  discretion  by  a 
consideration  of  the  question  as  to  whether  the  party  is 
already  represented.  If  the  minor  is  already  represented 
by  a  guardian  ad  litem  it  would  be  an  act  of  supereroga- 
tion to  appoint  an  attorney,  and,  perhaps,  an  abuse  of 
that  discretion. 

At  common  law  a  minor  wishing  to  initiate  a  proceed- 
ing  for  affirmative  relief  was  required  to  be  represented 
by  one  technically  termed  his  *'  next  friend,"  who  exer- 
cised the  functions  of  a  guardian  ad  litem,  and,  indeed, 
was  quite  frequently  so  called.  Under  Section  373,  C.  C. 
P.,  a  guardian  ad  litem  is  to  be  appointed  at  the  instance 
of  the  infant  if  over  fourteen  years  of  age,  and  at  the 
instance  of  a  relative  or  friend  if  under  fourteen.  The 
spirit  and  policy  of  these  provisions  seem  to  be  that  the 
infant  shall  be  represented  by  some  person  of  his  own 
choosing,  or,  if  too  young  to  exercise  a  discreet  choice. 
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then  by  the  nominee  of  his  relatives  or  friends  who  are 
supposed  to  be  interested  in  his  welfare.  The  provisions 
of  Section  1718,  C.  C.  P.,  are  simply  intended  to  provide 
for  a  case  where  no  action  has  been  taken  to  have  the 
minor  represented,  to  authorize  the  Court,  in  the  exercise 
of  its  sound  discretion,  of  its  own  motion  and  in  the 
interests  of  justice,  to  appoint  some  competent  person  to 
care  for  the  interests  of  the  minor  (or  other  unrepresented 
person).  The  section  was  not  intended  to  take  away,  nor 
as  a  substitute  for,  the  power  which  Courts  have  so  long 
exercised  of  appointing  guardians  ad  litem  for  infants, 
but  merely  supplemental  thereto,  giving  the  Court  power 
in  probate  proceedings  to  provide  for  the  representation 
of  the  infant,  even  though  he  and  his  relatives  fail  to  apply 
for  such  representation.  This  view  is  supported  by  a  con- 
sideration of  the  facts  that  to  have  a  guardian  ad  litem 
appointed  was  a  matter  of  right  with  the  infant,  while 
the  appointment  of  an  attorney  is  made  a  matter  of 
discretion  with  the  Judge.  It  cannot  be  that  the  Legis- 
lature ever  intended  to  take  away  the  absolute  right  to  be 
heard,  and  substitute  in  its  place  a  precarious  and 
uncertain  right  resting  "  in  the  discretion  "  of  a  Judge. 

The  policy  of  the  law  is  and  should  be  to  give  the 
Court  merely  a  supervisory  control  over  the  appointment 
of  representatives  for  minors  ;  and,  under  Section  1718, 
absolute  power  to  appoint  a  representative  in  default  of 
an  application  by  the  infant  or  his  relatives  or  friends. 
To  hold  that  Section  1718  is  the  only  method  of  securing 
representation  would  be  to  deprive  the  minor  (and  his 
relatives  and  friends)  of  the  power  of  nomination. 
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Estate  of  MICHAEL  LEAHY,  Deceased. 

[No.  12,338.    Decided  May  31,  1893. J 

Application  for  Homestead. 


Homestead— May  be  Set  Apart  Absolutely  out  of  Common 
Property,  but  only  for  Limited  Period  out  of  Separate  Property — 
Homestead  Law — How  Construed — Real  Estate  Purchased  with 
Separate  and  Community  Funds — Pledge  of  Separate  Property 
to  Purchase  Real  Estate — Character  of  Purchased  Property — 
Circumstances  Considered. 


1.  Under  Section  1465  of  the  Code  of  Civil  Procedure,  when  no  home- 
stead has  been  selected  during  the  lifetime  of  decedent,  a  homestead 
for  the  use  of  the  widow  and  minor  children  can  only  be  set  apart 
absolutely  out  of  the  common  property;  if  there  be  no  common 
property,  then  a  homestead  may  be  set  apart  out  of  the  real  estate 
of  the  decedent ;  but,  under  Section  1468  of  the  same  code,  if  the 
homestead  be  selected  from  the  separate  property  of  the  deceased, 
the  Court  can  only  set  it  apart  for  a  limited  period,  to  be  designated 
in  the  order,  and  the  title  vests  in  the  heirs  of  the  deceased,  subject 
to  such  order. 

2.  While  the  homestead  law  should  be  liberally  construed,  and  the 
widow  and  minor  child  should  not  be  deprived  of  any  of  the  rights 
which  the  law  gives  them,  yet  nothing  should  be  done  but  what  is 
equitable  and  just,  as  between  the  widow  and  minor  child  on  the 
one  hand  and  the  adult  children  on  the  other. 

3.  The  changing  of  form  does  not  destroy  the  identity  of  separate 
property.     (Section  163,  C.  C.) 

4.  Where  part  of  the  purchase  price  of  real  property  was  obtained  by 
the  decedent  by  the  pledge  of  his  separate  property,  and  there  is 
not  money  enough  on  hand  in  the  estate  to  redeem  the  pledge,  the 
remote  contingency  that  the  estate  of  decedent  might,  at  some 
time,  be  able  to  redeem  it,  cannot  change  the  character  of  the 
transaction  so  as  to  make  the  real  estate  common  property  for  the 
purpose  of  a  homestead  application. 

5.  Where  property  is  acquired  by  funds  belonging  partly  to  the  separ- 
ate property  of  one  spouse  and  partly  to  the  common  property, 
the  property  so  acquired  becomes  in  part  the  separate  property  of 
the  spouse  who  furnishes  the  funds  from  his  or  her  separate  prop- 
erty, and  in  part  the  common  property  of  both  spouses,  in  propor- 
tion to  the  separate  and  community  funds  invested  in  it. 
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6.  In  determining  an  application  for  a  homestead,  all  the  circam- 
stances  must  be  considered,  and  where  the  real  property  sought  to 
be  set  apart  was  purchased  mainly  with  separate  funds  of  the 
decedent,  and  was  all  the  real  property  of  and  constituted  the  major 
portion  of  the  estate,  and  there  are  adult  heirs,  such  real  property 
should  not  be  set  apart  to  the  widow  and  minor  child  absolutely. 


Michael  Leahy  died  intestate  on  July  12, 1892,  leaving 
him  surviving  Ellen,  his  widow,  and  Alice,  their  minor 
child,  and  also  a  number  of  adult  children  by  a  former 
wife. 

The  widow  was  appointed  administratrix  of  the  estate 
on  August  1,  1892,  and  on  August  26,  1892,  filed  her 
petition  to  have  set  apart  to  her  as  a  homestead,  abso- 
lutely, a  lot  on  Bartlett  street,  in  San  Francisco,  which 
she  claimedjwas  community  property. 

Messrs.  Sawyer  &  Burnett^  for  petitioner. 

Messrs.  Wheatortj  Kalloch  &  KtercCy  for  adult  heirs. 

CoFPKY,  J. — The  application  to  set  apart  a  homestead 
in  this  proceeding  is  based  on  Section  1465  of  the  Code 
of  Civil  Procedure  of  this  State,  which  provides,  among 
other  things,  as  follows  : 

"  If  none  [referring  to  a  homestead]  has  been  selected, 
designated  and  recorded  *  *  *  the  Court  must 
select,  designate  and  set  apart,  and  cause  to  be  recorded, 
a  homestead  for  the  use  of  the  surviving  husband  or  wife 
and  the  minor  children,  out  of  the  common  property,"  etc. 

The  petition  filed  herein  alleges  that  the  real  estate 
described  therein  is  the  community  property  of  the  widow 
and  her  deceased  husband  ;  that  it  was  purchased  on  the 
17th  day  of  May,  1888  ;  that  no  homestead  was  recorded 
during  the  lifetime  of  the  deceased,  and  that  there  is  one 
minor  child. 

The  answer  filed  to  the  petition  of  the  applicant  admits 
all  the  facts  except  that  the  property  is  the  community 
property  of  the  applicant  and  her  deceased  husband,  but 
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alleges  that  it  was  purchased  in  part  with  the  earnings 
and  dividends  of  the  separate  estate  of  the  deceased,  and 
that  thirty  shares  of  stock,  separate  property,  were 
hypothecated  as  part  of  the  purchase  price. 

It  is  admitted  that  the  piece  of  property  is  appraised 
at  $6,100  ;  that  thirty  shares  of  stock  have  been  pledged 
to  pay  $1,500  of  the  purchase  price  of  the  said  piece  of 
real  estate  ;  that  the  widow  is  to  receive  $2,000  from  the 
United  Order  of  Workmen,  as  her  separate  property,  and 
that  at  the  time  applicant  married  deceased  he  owned  as 
his  separate  property  either  thirty-one  or  two  shares  of 
stock  in  the  Workingmen's  Boot  and  Shoe  Company  of 
the  par  value  of  $50  per  share. 

The  contention  in  the  matter  narrows  itself  down  to 
the  fact  as  to  whether  the  real  estate  was  purchased  in 
part  with  separate  funds  or  whether  it  was  entirely  pur- 
chased with  community  funds. 

For  the  purpose  of  proving  opponent's  side  of  the  case, 
Walter  Rosie,  secretary  of  the  Boot  and  Shoe  Company, 
was  subpoenaed,  and  after  he  was  sworn  and  in  part  ex- 
amined it  was  suggested  that  he  furnish  an  itemized 
ledger  account  showing  the  amount  of  dividends,  and 
the  amounts  and  times  when  stock  was  purchased,  from 
the  time  of  the  marriage  up  to  date.  This  account  shows 
the  following  facts  :  At  the  time  the  deceased  mar- 
ried he  owned  31  shares  of  stock  of  the  value  of  $1,550. 
On  July  2,  1877,  the  dividends  on  that  stock  amounted 
to  $186  ;  to  that  amount  the  deceased  added  $14  in 
cash  and  purchased  4  shares  of  stock.  On  January  5, 
1878,  the  dividends  amounted  to  $210,  and  on  that 
day  he  purchased  4  shares  of  stock  for  $200  and  left 
the   remaining   $10   with   the   company.      On   July    1, 

1878,  the   dividends   amounted    to    $234,   and    adding 
$6   he  purchased   5  shares  of   stock.     On   January  2, 

1879,  the  dividends  amounted  to  $198,  and  adding  $2 
in   cash  he    purchased   4   more   shares   of   stock.      On 
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Jaly  2,  1879,  the  dividends  amounted  to  $216,  and  on 
the  following  day  he  purchased  4  more  shares  of  stock 
and  drew  out  $16  in  cash.  On  January  5,  1880,  the 
dividends  amounted  to  $234,  to  which  he  added  $16  in 
cash  and  bought  5  shares  of  stock.  On  July  1,  1880,  the 
dividends  amounted  to  $85.50,  to  which  he  added  $14.50 
in  cash  and  bought  2  shares  of  stock.  On  January  1, 
1881,  the  dividends  amounted  to  $88.50,  and  to  that 
amount  he  added  $11.50  in  cash  and  purchased  2  shares 
of  stock.  On  July  5,  1881,  the  dividends  amounted  to 
$183.  To  that  $17  in  cash  were  added  and  4  shares  of 
stock  were  purchased.  On  January  5, 1882,  the  dividends 
amounted  to  $195,  to  which  $5  in  cash  were  added  and  4 
shares  of  stock  purchased.  On  July  10,  1882,  the  divi- 
dends amounted  to  $138,  to  which  $12  in  cash  were 
added  and  3  shares  of  stock  purchased.  On  January  3, 
1883,  the  dividends  amounted  to  $288,  to  which  $12  in 
cash  were  added  and  6  shares  of  stock  were  purchased. 
On  July  2,  1883,  $400  in  cash  were  put  in,  and  on  July  9 
a  dividend  of  $195  declared,  and  on  that  day  10  shares 
of  stock  were  purchased,  and  on  the  16th  of  July  $95  in 
cash  were  drawn  out.  On  January  6, 1884,  the  dividends 
amounted  to  $308,  and  6  shares  of  stock  were  purchased, 
and  $8  in  cash  drawn  out.  On  July  7,  1884,  the  divi- 
dends amounted  to  $423,  and  on  that  day  the  last  shares 
of  stock,  6  in  number,  were  purchased  and  $123  were 
drawn  out.  This  fully  accounts  for  the  100  shares  of 
stock  owned  by  the  estate. 

To  buy  the  69  shares  of  stock  after  the  deceased  mar- 
ried in  1877,  the  purchase  price  of  which  was  $3,450,  the 
deceased  added  to  the  dividends  accruing  from  the  stock 
the  sum  of  $510  up  to  the  time  the  last  stock  was  pur- 
chased, and  during  the  same  period  drew  out  from  the 
dividends  the  sum  of  $242.  If  we  assume  that  the  $510 
paid  in  be  community  property,  it  still  leaves  89  and  4-5 
shares  of  stock  as  separate  property,  and  it  is  admitted 
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that  30  shares  of  stock  were  pledged  to  make  part  of  the 
purchase  price. 

The  secretary  of  the  Hibernia  Bank  produced  the 
accounts  of  the  deceased  with  that  bank,  and  copies  of 
the  accounts  have  been  introduced  in  evidence  pursuant 
to  order.  The  first  bank  account  covers  a  period  of  time 
from  January  11,  1881,  to  May  9,  1888. 

The  second  account  covers  a  period  of  time  from 
March  22,  1888,  up  to  date. 

From  and  after  the  last  purchase  of  stock  up  to  the 
time  of  the  purchase  of  the  real  estate  in  May,  1888,  the 
following  facts  appear  from  the  first  bank  account  and 
from  the  account  with  the  Boot  and  Shoe  Company.  Oq 
July  12, 1894,  the  deceased  received  in  cash  as  dividends 
the  sum  of  $123,  and  on  July  21st  $100  were  deposited  in 
the  bank.  On  January  3,  1885,  $450  were  received  as 
dividends  and  $500  were  placed  in  bank.  On  July  11, 
1885,  $300  were  received  as  dividends,  and  on  July  25 
$300  were  put  in  bank.  On  January  16,  1886,  $225  were 
received  as  dividends,  and  on  February  4th  $200  were  put 
in  bank.  On  March  1,  1886,  $225  were  received  as  divi- 
dends, and  on  March  8th  $250  were  put  in  bank.  On  July 
16,  1886,  $150  were  received  as  dividends,  and  on  August 
16th  $100  were  put  in  bank.  On  August  28th  $150  were 
received  as  dividends,  and  on  September  16th  $200  were 
put  in  bank.  On  March  18,  1887,  $300  were  received  as 
dividends,  and  on  March  28th  $350  were  placed  in  bank. 
On  July  16,  1887,  $200  were  received  as  dividends,  and 
on  the  18th  of  July  $200  were  placed  in  bank.  On  Feb- 
ruary 18,  1888,  $225  were  received  as  dividends,  and  on 
February  17,  1888,  $130  were  placed  in  bank. 

The  dividends  during  this  time  amounted  to  $2,573, 
and  during  this  time  $2,330  went  into  the  Hibernia 
Bank.  Now^  as  fully  90  per  cent,  of  the  stock  is  separate 
estate,  90  per  cent,  of  its  dividends  must  also  be  separate 
property,  and  a  large  percentage  of  this  went  into  the 
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Hibernia  Bank  and  was  drawn  out  to  make  part  payment 
on  the  purchase  price  of  the  real  estate  on  May  9,  1888. 
All  the  facts  shown  by  the  bank  accounts  and  Boot  and 
Shoe  Company's  account  show  that  a  large  part  of  the 
separate  estate  went  towards  buying  the  real  property. 

Passing  from  the  state  of  facts  established,  let  us  con- 
sider the  contention  of  applicant. 

Counsel  for  applicant  suggest  that  this  is  not  a  contro- 
versy between  creditors  and  a  widow  and  minor,  but  that 
it  is  a  contention  between  adult  heirs  and  the  widow 
and  minor  child. 

Counsel  also  suggest  that  homesteads  are  provided  for 
in  every  State  in  the  Union,  and  are  liberally  construed 
in  favor  of  the  claimant. 

This  is  true,  and  the  widow  and  minor  child  should 
not  be  deprived  of  any  of  the  rights  which  the  law  gives 
them,  and  the  widow  should  have  a  homestead  set  apart, 
not  however  absolutely,  as  counsel  desires,  but  either  for 
life  or  for  a  limited  period.  Nor  should  anything  be 
done  but  what  is  equitable  and  just,  as  between  the  widow 
and  those  who  are,  equally  with  her,  entitled  to  the  bene- 
fits of  their  father's  patrimony. 

Counsel  for  applicant  contend  that  the  Court  must  set 
apart  a  homestead,  and  cites  Section  1465,  C.  C.  P.,  to 
sustain  that  contention. 

The  only  condition  under  which  a  homestead  can  be 
set  apart  under  that  section  is  when  it  is  comTnunity 
property,  as  by  the  use  of  the  words  community  property 
it  expressly  excludes  all  other  property,  and  where  prop- 
erty partakes  of  the  nature  of  both  community  and 
separate  property,  as  in  this  case  it  does,  it  is  beyond  the 
power  of  the  Court  to  set  aside  the  homestead  absolutely. 

It  is  not  necessary  to  contend  against  the  doctrine  laid 
down  by  the  many  cases  of  the  Supreme  Court  of  this 
State  upon  cases  where  homesteads  have  been  applied  for 
upon  community  property  and  been  set  apart  absolutely. 


Estate  of  Leahy.  413 

In  the  Estate  of  Ballentine,  45  Cal.,  696,  cited  by  coun- 
sel for  applicant,  the  property  was  community  property, 
and  so  with  the  series  of  cases  that  have  followed  it. 

It  was  once  supposed  in  this  State  that  the  widow  was 
entitled  to  have  set  apart  to  her  absolutely  a  homestead 
out  of  the  separate  property,  and  such  seems  to  have 
been  the  doctrine  laid  down  by  the  Supreme  Court  in 
MawBon  v.  Mawson^  50  Cal.,  541,  but  whatever  effect  that 
case  may  have  had  as  an  authority  upon  that  subject,  it 
has  been  overruled  in  the  Estate  of  Schmidt,  94  Cal., 
page  334. 

This  probate  department  has*  several  times  held  that 
where  the  estate  is  separate  property  a  homestead  should 
be  given  for  a  limited  time  or  for  life. 

Estate  of  R.  T.  Maxtvell,  Coffey's  Probate  Decisions, 
Vol.  1,  p.  132. 

Estate  of  Robert  N.  Tate,  Coffey's  Probate  De- 
cisions, Vol.  1,  page  247. 

Estate  of  Lahiff,  decided  by  this  Court  and  affirmed 
in  80  Cal.,  151. 

Whenever  the  property  is  not  community  property  the 
power  of  the  Court  to  set  it  aside  as  a  homestead  is  gov- 
erned by  the  provisions  of  Section  1468  of  the  C.  C.  P., 
which  provides  that  "  the  Court  can  only  set  it  apart  for 
a  limited  period  to  be  designated  in  the  order,  and 
the  title  vests  in  the  heirs  of  the  deceased  subject  to  such 
order." 

The  second  point  made  by  counsel  for  applicant  is, 
that  although  the  property  is  appraised  at  more  than  five 
thousand  dollars,  that  that  is  no  objection  to  setting  it 
apart  absolutely  as  a  homestead. 

The  Estate  of  WalkerVy,  81  Cal.,  page  580,  is  cited  to 
sustain  that  contention. 

That  case  must  be  viewed  in  the  light  of  the  circum- 
stances  under  which  it  was  decided.     In  that  case  the 
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estate  was  of  the  value  of  $500,000  over  and  above  all 
indebtedness.  The  homestead  was  of  the  value  of 
$15,000.  The  Court  below  set  apart  the  homestead  for 
the  widow  and  child  jor  a  limited  period,  and  the  Court 
says,  page  584  :  '^  The  estate  here  is  a  large  one.  and  we 
cannot  say,  from  the  evidence  before  us,  that  the  Court 
below  abused  its  discretion  in  the  matter.''  The  circum- 
stances in  the  case  at  bar  are  very  different.  In  this 
case  the  widow  asks  to  have  all  the  real  estate  set  apart 
to  her  and  the  minor  child  absolutely  And  completely  and 
forever  taken  from  the  assets  of  the  estate. 

The  third  point  for  which  counsel  for  applicant  con- 
tend is  the  presumption  that  the  real  estate,  purchased 
eleven  years  after  the  marriage,  is  common  property. 

The  case  of  Meyer  v.  Kimer,  12  Cal.,  247,  is  cited  as 
sustaining  the  doctrine  that  this  presumption  can  only 
be  overcome  by  clear  and  convincing  proof  that  the 
property  is  separate  property.  The  counsel  say  we  know 
of  no  ''clear  and  convincing  proof"  that  it  is  not  common 
property.  Counsel  further  say  that  it  is  in  evideuce  that 
at  the  marriage  Mr.  Leahy  owned  thirty-one  shares  of 
stock  in  the  Workingmen's  Boot  and  Shoe  Factory,  but 
that  the  stock  still  belonged  to  him  at  his  death,  and  now 
forms  part  of  his  estate,  etc. 

It  is  shown  satisfactorily  to  the  Court,  by  the  account 
taken  from  the  books  of  that  corporation,  that  the  divi- 
dends of  the  stock  have  produced  nearly  all  the  other 
shares  of  stock  now  owned  by  the  estate.  It  is  also  ad- 
mitted that  $1,500  of  the  very  purchase  price  of  the  real 
estate  came  from  the  hypothecation  of  thirty  shares  of 
this  stock,  and  no  matter  whether  that  stock  be  the 
original  shares  of  stock,  or  that  purchased  afterwards 
with  the  dividends  and  a  small  portion  of  advanced  cash, 
it  is  still  clearly  and  unmistakably  mainly  the  separate, 
if  not  entirely  the  separate,  property  of  the  deceased.  In 
addition  have  been  traced  the  dividends  which  are  largely 


Estate  op  Leahy.  415 

separate  property  from  the  factory  to  the  bank,  and  from 
there  into  the  very  purchase  price  of  the  real  estate. 
There  is  no  escape  from  one  proposition,  and  that  is  that 
there  is  not  money  enough  on  hand  in  the  estate  to  re- 
deem these  shares  of  stock.  It  matters  not  from  what 
point  it  may  be  viewed,  the  fact  is  undeniably  true  that 
thirty  shares  of  stock  have  been  pledged,  that  these 
shares  of  stock  are  mainly,  if  not  entirely,  separate 
property,  and  that  the  money  for  which  they  were 
hypothecated  was  paid  as  part  of  the  purchase  price  of 
the  realty. 

The  changing  of  form  does  not  destroy  the  identity  of 
separate   property,   and   it  is   immaterial   whether   the 
indebtedness  has  been  paid  or  not. 
Civil  Code,  Section  163. 

Suppose  that  the  deceased  had  owned  anything  else, 
and  had  pledged  it,  or  exchanged  it  to  pay  part  of  the 
purchase  price  of  this  real  estate,  would  not  the  money 
arising  from  that  pledge  be  separate  property  V  If  A 
owes  B  $1,000  on  a  note  before  B's  marriage,  and  B 
hypothecates  the  note  to  obtain  $1,000  to  pay  upon  a 
piece  of  real  estate,  would  not  that  money  be  separate 
property  ? 

The  remote  contingency  that  the  estate  of  Michael 
Leahy  might  at  some  time  be  able  to  redeem  the  pledged 
stock  from  the  hands  of  the  pledgee  cannot  so  change 
the  matter  as  to  make  this  piece  of  real  estate,  purchased 
by  the  hypothecation  of  this  separate  property,  common 
property  for  the  purpose  of  this  application. 

It  has  been  shown  that  this  property  was  purchased  in 
part  by  separate  funds,  arising  from  the  hypothecation 
of  stock  and  cash  dividends  arising  from  the  stock,  nine- 
tenths  of  which  is  separate  property. 

In  re  Baiter,  79  CaL,  304. 
In  that  case,  like  the  one  at  bar,  the  question   was 
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whether  the  realty  was  partly  the  separate  estate  of  the 
deceased  and  partly  community  property,  or  whether  it 
was  entirely  community  property.  It  was  claimed  in 
that  case,  as  it  is  in  this,  that  the  property  was  com- 
munity property,  as  it  was  purchased  during  coverture. 
The  effect  of  the  presumption  is  fully  discussed  on  pages 
307  and  308  of  the  opinion.  In  the  Bauer  case,  at  the 
time  of  his  marriage  the  deceased  had  personalty  valued 
at  $3,000  ;  in  the  case  at  bar  the  value  is  $1,550.  In  that 
case  it  appears  that  he  commingled  his  separate  and 
community  earnings ;  in  this  case  every  cent  of 
dividends  is  accounted  for  up  to  the  present  time. 
The  dates  when  stock  was  purchased,  the  dates  when 
dividends  were  paid,  and  the  amounts  paid  towards  buy- 
ing stock,  fully  appear  and  are  easily  figured  out.  From 
the  time  the  last  stock  was  purchased,  up  to  the  time  that 
the  realty  was  purchased,  the  amount  of  dividends  fully 
appears,  the  days  when  drawn,  and  in  fact  the  bank 
accounts  almost  conclusively  show  that  nearly  all  the 
money  went  from  the  factory  to  the  bank,  and  the 
proportions  are  easily  seen. 

In  the  case  at  bar  the  widow  has  it  in  her  power  to 
show  where  every  cent  of  money  was  obtained,  and, 
having  failed  to  oppose  the  showing  made  by  the 
opponents  of  the  application,  from  the  bank  books,  it 
may  fairly  be  inferred  that  she  was  unable  to  show  that 
the  dividends  were  not  conveyed  to  the  bank  at  the  times 
shown. 

See  facts  of  the  Bauer  Case,  page  309. 

The  doctrine  applied  in  that  case  may  be  invoked  in 
this,  that "  where  property  is  acquired  by  funds  belonging 
partly  to  the  separate  property  of  one  spouse,  and  partly  to 
the  community  property,  the  property  so  acquired  becomes 
in  part  the  separate  property  of  the  spouse  who  furnishes 
the  funds  from  his  or  her  separate  property,  and  in 
part  the  community  property  of  both  spouses,  in  proper- 
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tion  to  the  separate  and  community  funds  invested  in  it. 
(Schuyler  v.  Broughton,  70  Cal.,  282.)  In  following 
the  separate  property  of  deceased  through  its  various 
mutations  in  the  two  banks  and  in  his  business  until 
the  purchase  of  the  homestead,  we  are  aided  by  the 
principles  that,  it  having  been  conclusively  shown  that 
deceased  owned  separate  property  at  the  time  of  his  marriage^ 
it  continued  to  remain  such  (Code  of  Civil  Procedure, 
Sec.  1963,  Subd.  32),  and  that  the  profits  thereof  acquired 
the  same  character  (Civ.  Code,  Sec.  163)."  (79  Cal, 
pp.  309-10.) 

It  has  been  satisfactorily  shown  in  this  case  that  the 
accumulations  of  the  separate  property  of  the  deceased 
have  in  part  paid  for  the  realty,  and  the  decision  of  this 
department  in  the  Estate  of  Tate,  supra,  should  control  in 
this  case. 

In  that  case  this  Court  said  :  ''  The  power  of  the  Coutt  is 
limited  by  a  sound  discretion  acting  upon  the  circum- 
stances of  the  particular  case.  The  fee  passes  to  the  heirs, 
in  this  case  the  petitioner  and  the  applicant,  in  equal 
shares,  with  a  limited  estate  as  a  homestead  in  the  surviv- 
ing widow.  *  *  *  If  the  petitioner  were  young,  and 
likely  to  re-marry,  and  obtain  a  home  and  support  by 
that  act,  a  limitation  for  life  might  be  indiscreet,  but, 
considering  her  age — she  is  now  sixty-two —  ♦  ♦  * 
the  Court  is  of  opinion  that  she  is  entitled  to  have  a  home- 
stead set  apart  for  life,  and  it  is  so  ordered." 

Counsel  for  applicant  in  their  brief,  in  this  case,  say 
that  **  the  policy  of  the  law  is  to  protect  the  widow  and 
minor  children.  In  most  cases  the  widow  has  con- 
tributed by  her  exertions  to  the  accumulation  of  the 
property,  and  she  should  not  be  turned  out  upon  the 
world  after  years  of  hard  labor,  and  frequently  when  her 
best  days  have  passed.  The  minor  children,  of  course, 
should  be  protected,  because  they  are  not  able  to  make 
their  livelihood." 
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It  is  evident  from  the  foregoing  statement  that  counsel 
assume  that  the  adult  heirs  are  trying  to  thrust  out  the 
widow  and  minor  child  upon  the  charity  of  the  cold 
world,  homeless  and  houseless,  hut  the  Court  does  not  so 
understand  their  position  in  the  matter.  The  adult  heirs 
are  not  contending  that  no  homestead  at  all  should  be 
allowed,  but  that  no  absolute  homestead  should  be  set 
apart,  and  thus  absolutely  withdraw  from  administration 
the  major  portion  of  the  estate  and  leave  comparatively 
nothing  in  the  estate  for  them  at  its  close. 

Either  a  limited  homestead,  or  a  homestead  for  life,  is 
all  that  ought  to  be  allowed  in  this  case.  The  widow  is 
to  receive,  if  she  has  not  already  done  so,  the  sum  of 
$2,000  from  a  benevolent  order,  and  this  for  her  own  and 
separate  use.  The  adult  heirs,  born  of  another  mother, 
their  father  having  a  good  paying  separate  estate  at  the 
time  he  married  the  applicant,  should  not  be  shut  out  of 
view  in  considering  this  application. 

The  widow  is  now  nearly  sixty  years  of  age  and  the 
minor  child  is  over  the  age  of  thirteen  years. 

The  real  estate  is  shown  to  have  been  purchased  in 
part  with  the  proceeds  of  separate  estate,  and  a  home- 
stead should  not  be  granted  absolutely,  but  only  for  a 
limited  period,  or  for  life. 

The  Court  awards  it  for  the  life  of  the  applicant. 
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Estate  of  FREDEBICE  WIESE,  Deceased. 

[No.  14,165.     Decided  April  14,  1894.] 

Application  to  Determine  What  Property  of  Estate 
is  Subject  to  Collateral  Inheritance  Tax. 


Collateral  Inkeritance  Tax — Property  Subject  Thereto— To 
be  Baaed  on  Property  Remaining  After  Payment  of  Debts  of 
Estate. 


1.  All  property  passing  by  will  or  by  the  intestate  laws  of  this  State 
to  certain  classes  of  persons  is  subject  to  a  designated  tax  on  the 
market  value  thereof.  (Section  i,  Act  of  March  23,  1893,  establish- 
ing a  tax  on  collateral  inheritances.) 

2.  The  **  passing ''  of  all  property,  whether  by  will  or  by  the  intestate 
laws,  is  conditional,  is  subject  to  the  debts  of  the  decedent  and  to 
the  purposes  of  administration. 

3.  Whether  any  of  decedent's  property  ever  reaches  the  heirs  or  lega- 
tees is  dependent  upon  the  possession  of  the  personal  representative 
and  on  the  amount  of  the  debts  and  costs  of  administration,  and 
the  passing  is  not  completed  until  the  possession  be  surrendered  by 
the  personal  representative  to  the  legatee  or  heir.  It  would  seem» 
therefore,  that  the  tax  in  question  is  to  be  assessed  on  the  estate 
after  deduction  of  costs  of  administration  and  debts. 


J.  S.  Henderson^  Esq.,  for  executrix. 
J.  A,  Hoemer,  Esq.,  Assistant  District  Attorney,  for 
State. 
EllioU  McAllister,  Esq.,  appointee  of  Court. 

CoFPEY,  J. — ^The  following  memorandum,  submitted  by 
Mr.  McAllister,  is  adopted  as  the  opinion  of  the  Court : 

Question  on  construction  of  '^  An  Act  to  establish  a  tax 
on  collateral  inheritances,  bequests  and  devises,  to  pro- 
vide for  its  collection  and  to  direct  the  disposition  of  the 
proceeds''  (Statutes  of  1893,  page  193),  as  to  whether  the 
tax  is  to  be  assessed  before  or  after  the  deduction  of  debts 
of  the  estate  and  expenses  of  administration,  where  such 
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deduction  must  be  made  from  property  devised  or 
bequeathed  to  collateral  heirs,  and,  therefore,  subject  to 
the  provisions  of  said  law. 

The  question  above  formulated  arises  in  the  matter  of 
the  Estate  of  Frederick  Wiese^  deceased.  Under  the  will 
of  decedent  all  of  the  property  over  which  decedent  had 
the  power  of  testamentary  disposition — ^namely,  one-half 
of  the  property  of  the  estate,  which  was  all  community — 
was  devised  and  bequeathed  to  persons  not  exempt  under 
the  statute. 

The  estate  is  ready  for  distribution,  and  the  question 
now  arises  :  On  what  basis  shaU  the  tax  be  computed — on 
the  value  of  the  property  without  deducting  the  cost  of 
administration  and  the  debts  of  the  estate,  or  on  the 
value  of  the  property  after  making  such  deductions  ? 

The  statute  does  not  seem  to  furnish  a  definite  state- 
ment  in  reply  ;  and  so  we  must  consider  those  portions  of 
the  statute  that  manifest  the  intention  of  the  Legislature 
in  this  respect. 

Section  1  (Statutes  of  1893,  page  193)  provides : 
««  *  *  *  all  property  which  shall  pass  by  will  or  by  the 
intestate  laws  of  this  State  *  ♦  *  to  any  person 
*  *  *  shall  be  and  is  subject  to  a  tax  of  five  dollars 
on  every  hundred  dollars  of  the  market  value  of  such 
property     *     *     *." 

And  Section  9  (page  195)  provides  :  *'  Whenever  any 
debts  shall  be  proven  against  the  estate  of  a  decedent 
after  the  payment  of  legacies  or  distribution  of  property 
from  which  the  said  tax  has  been  deducted  or  upon  which 
it  has  been  paid,  and  a  refund  is  made  by  the  legatee, 
devisee,  heir  or  next  of  kin,  a  proportion  of  the  tax  so 
deducted  or  paid  shall  be  repaid  to  him  by  the  executor, 
administrator  or  trustee,  if  the  said  tax  has  not  been  paid 
to  the  County  Treasurer  or  to  the  State  Controller,  or  by 
them  if  it  has  been  so  paid." 

The  ''passing"  of  the  property  contemplated  under 
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Section  1  seems  to  be  an  unconditioned  and  completed 
transfer  of  the  property.  Bouvier's  Law  Dictionary  4^- 
fines  "to  pass''  as  'Ho  become  transferred;"  and 
"  transfer "  as  "  the  act  by  which  the  owner  of  a  thing 
delivers  it  to  another  person,  with  the  intent  of  passing 
the  rights  which  he  has  in  it  to  the  latter."  The  rights  of 
an  owner  include  that  of  possession  as  well  as  of  title. 
The  rights  of  ownership  of  a  decedent's  estate  are  acquired 
by  those  entitled  thereto  by  submission  of  the  property 
to  the  jurisdiction  of  the  Probate  Court,  in  accordance 
with  the  provisions  of  the  laws  of  California.  And  what 
this  '* passing"  of  property  is  and  by  what  method 
consummated  must  be  sought  for  in  the  codes. 

The  Civil  Code,  by  Section  1363,  provides  that  the  title 
of  specific  devises  and  bequests  shall  pass  by  the  will ; 
that  the  possession  shall  not  so  pass,  but  shall  be  obtained 
from  the  personal  representative,  who  may  sell  such 
specific  devises  and  bequests  for  certain  purposes. 

The  same  code,  by  Sections  1384  and  1386,  provides 
similar  regulations  for  the  passing  of  property  under  the 
intestate  laws  of  this  State. 

In  other  words,  the  "  passing  "  of  all  property,  whether 
by  will  or  by  the  intestate  laws,  is  conditional,  is  subject 
to  the  debts  of  the  decedent  and  to  the  purposes  of 
administration.  Such  purposes  are  found  in  Section  1616 
of  the  Code  of  Civil  Procedure,  which  provides  :  "  All 
the  property  of  a  decedent  shall  be  chargeable  with  the 
payment  of  the  debts  of  the  deceased,  the  expenses  of 
administration,  and  the  allowance  to  the  family,  except 
as  otherwise  provided  in  this  code  and  in  the  Civil  Code  ; 
and  the  said  property,  personal  and  real,  may  be  sold  as 
the  Court  may  direct,  in  the  manner  prescribed  in  this 
chapter.  There  shall  be  no  priority  as  between  personal 
and  real  property  for  the  above  purposes." 

The  only  priority  is  allowed  when  it  is  necessary  to 
carry  out  the  intention  of  the  decedent,  when  he  has 
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made  specific  devises  and  there  is  insufficient  property 
for  the  debts.  Such  order  of  resort  to  property  is  pro- 
vided for  in  Section  1359  of  the  Civil  Code. 

From  all  of  the  above  it  appears  that  whether  any  of 
decedent's  property  ever  reaches  the  heirs  or  legatees  is 
dependent  on  the  possession  of  the  personal  representa- 
tive and  on  the  amount  of  the  debts  and  costs  of 
administration  ;  and  that  the  passing  is  not  completed 
until  the  possession  be  surrendered  by  the  personal 
representative  to  the  legatee  or  heir. 

It  would  seem,  therefore,  that  the  tax  in  question  is  to 
be  assessed  on  the  estate  after  deduction  of  costs  of 
administration  and  debts. 

This  view  is  confirmed  by  the  fact  that  the  Legislature 
has  provided  (Section  9,  above  quoted)  for  a  repayment 
to  the  legatee  of  a  proportion  of  the  tax  paid,  when  the 
legatee,  as  sometimes  may  happen,  after  receiving  the 
property,  is  compelled  to  refund  a  portion  thereof  to 
meet  debts  of  the  estate. 

The  same  conclusions  have  been  reached  in  Pennsyl- 
vania and  New  York,  in  which  States  the  statutes  on  this 
subject  are  similar. 

In  OrcutVs  Appeal,  97  Pa.  St.,  185, 186,  the  Court  held  : 
**  The  tax  does  not  attach  to  the  very  article  of  property 
of  which  deceased  died  possessed.  It  is  imposed  only  on 
what  remains  for  distribution  after  expenses  of  adminis- 
tration, debts  and  rightful  claims  of  third  parties  are 
paid  or  provided  for.  It  is  on  net  succession  to  the 
beneficiaries,  and  not  on  the  securities  in  which  the 
estate  of  decedent  was  invested.  How,  then,  is  it  possible 
to  impose  a  tax  on  this  fund  when  it  has  never  been 
judicially  ascertained  how  much  or  whether  any  of  it  will 
go  to  collateral  legatees  ?  " 

In  Commonwealth's  Appeal,  34  Pa.  St.,  204,  the  Court 
allowed  the  amount  of  a  sum  paid  to  the  widow  in  com- 
promise by  collateral  legatees  from  their  legacy,  to  be 
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deducted  before  the  tax  was  assessed,  and  in  so  doing 
held  :  '*  It  (the  sum  deducted)  did  not,  therefore,  pass 
to  the  legatees  and  devisees  under  the  will,  and  was 
therefore  not  paid  out  of  an  estate  so  passing." 

In  Strode  v.  Commonwealth,  52  Pa.  St.,  181,  the  Court 
cites  with  approval  the  nisi  pritbs  opinions  :  "  It  is  the 
clear  value  of  the  estate  passing  to  collateral  heirs  we  are 
to  look  to,  and  that  cannot  be  ascertained  until  after  the 
debts  are  paid.  The  clear  value  for  distribution  must  be 
exhibited  by  the  executors  in  their  settlement,  and  from 
that  the  State  is  to  take  its  share,  and  we  cannot  inquire 
into  the  source  from  which  that  balance  is  made  up  ; " 
and  at  page  189  :  "  The  law  takes  every  decedent's 
estate  into  custody,  and  administers  it  for  the  benefit  of 
creditors,  legatees,  devisees  and  heirs,  and  delivers  the 
residue  that  remains,  after  discharging  all  obligations,  to 
the  distributees  entitled  to  receive  it.  *  *  *  And  it 
is  not  until  this  work  of  administration  is  performed 
that  the  right  of  succession  attaches."  *  *  ♦  «  The 
act  operates  on  the  residue  of  the  estate  after  paying 
debts,  and,  theoretically,  that  residue  is  always  a  balance 
in  money.  The  administration  account  always  exhibits 
a  balance  in  cash,  not  in  specific  goods,  whether  bonds 
or  horses  ;  and,  though  an  heir  may  take  bonds  or  horses 
as  cash,  the  account  must  show,  and  always  does  show,  a 
cash  balance.  That  is  the  fund  taxed  by  this  law,  and 
not  the  bonds  or  other  chattels  which  may  have  produced 
the  fund." 

Mr.  Dos  Passes,  in  his  work  on  this  subject,  summarizes 
the  New  York  law  in  saying  at  page  112  :  "  From  the 
authorities,  and  on  principle,  it  would  appear  that  the  tax 
can  only  fairly  be  imposed  upon  the  net  surplus  passing 
to  collaterals  after  all  just  debts  and  liabilities  are 
deducted  or  paid." 

The  term  "  market  value,"  used  in  our  statute,  should 
create  no  confusion.     The  New  York  statute  of  1885  used 
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the  terms  '^  fair  market  value  "  and  "  cash  value,"  aa  did 
also  the  statute  of  1887  of  that  State ;  these  terms  have 
been  held  to  mean  the  same  thing  (Matter  of  Aatar,  6 
Demarest,  402,  410). 

The  Pennsylvania  statute  uses  the  term  ''  clear  value/' 
which  might  be  somewhat  piore  apt,  if  it  be  at  all 
necessary  to  be  more  express.  But  the  question  turns 
on  the  time  of  the  *'  passing/'  for  that  is  the  time  when 
the  value,  be  it  "clear/'  "market"  or  "cash/'  is  to  be 
computed  ;  and  on  the  amount  of  property  so  passing  is 
the  market  value  to  be  reckoned  and  the  tax  to  be 
assessed. 

Estate  of  EDWARD  HULL,  Deceased. 

[No.  14,067.    Decided  December  26,  1894.] 

Petition  for  Partial  Distribution. 


Bequest — When  Vests — When  Lapses — Bequest  in  Trust  to 
Street  Railroad  Corporation  for  Benefit  of  Employees — Lack  of 
Power  of  Corporation  to  Take  or  Perform — Public  and  Private 
Charity — Distinction  Between  —  Oy  Pres — When  Doctrine  of 
Cannot  he  Invoked — Consolidation  of  Corporations — Creation  of 
New  and  Extinction  of  Constituent  Corporations. 


I.  Testator  bequeathed  to  a  street  railroad  corporation  |io,0QO  in  trust, 
to  be  by  it  invested  in  such  securities  as  its  directors  shall  deem 
advisable;  the  entire  income  thereof  to  be  appropriated  by  the 
directors  in  purchasing  such  books  and  magazines  as  they  shall 
deem  suitable  for  the  reading-room  of  the  employees  of  said  cor- 
poration ;  ten  days  prior  to  the  death  of  the  testator  said  corpora- 
tion and  ten  other  street  railroads  consolidated  and  organized  a 
new  corporation,  to  which  was  assigned  all  the  capital  stock,  assets 
and  franchise^  of  said  eleven  corporations,  and  the  new  corporation 
assumed  their  debts,  and  thereafter  operated  all  of  said  roads  as  one 
system  ;  a  large  proportion  of  the  employees  of  the  trustee  corpora- 
tion were  employed  by  the  consolidated  company,  which  claimed 
that  the  bequest  was  a  public  charity,  and  that  it,  as  the  successor 
of  the  trustee  corporation,  was  entitled  to  take  and  administer  it. 
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JfiUf:  \h%X  tbe  trustee  corporation  passed  ont  of  existence  (Sec.  473, 
C.  C.)  during  the  lifetime  of  tbe  testator,  and  that  no  intention 
appears  to  substitute  another  in  its  place  (Sec.  1343,  C.  C),  and  that 
said  corporation  haying  ceased  to  exist,  it  can  no  longer  hi^ve  any 
employees,  and  there  are  no  beneficiaries  who  can  claim  the  benefit 
of  the  bequest,  and  the  same  lapses. 

2.  A  bequest  does  i|ot  vest  until  the  death  of  the  testator.  (Sec.  134 1» 
C.  C.) 

3.  Where  there  is  a  gift  to  charity  generally,  indicative  of  a  general 
charitable  porpose  and  pointing  out  the  mode  of  carrying  it  into 
e^ect,  if  that  mode  fails,  still  the  general  purpose  of  charity  shall 
be  carried  out ;  but  where  the  testator  shows  an  intentiop,  not  of 
general  charity,  but  to  give  to  some  particular  institution,  and  then 
if  it  fails  because  there  is  no  such  institution,  the  gift  does  not  go 
to  charity  generally. 

4.  Where  the  object  of  a  bequest  in  trust  is  incapable  of  being  per- 
fonx^ed,  both  the  trustee  and  beneficiaries  having  cei^sed  to  e^^ist 
prior  to  the  death  of  the  testator,  the  doctrine  of  cy  pres  cannot  be 
invoked,  and  the  Court  is  unable  to  name  a  trustee  by  whom  the^ 
trust  can  be  performed. 

5.  The  main  distinction  between  an  ordinary  trust  and  one  for 
charitable  uses  is  that  the  former  is  for  a  definite,  ascertained  ob- 
ject, while  the  latter  is  favored  and  supported  in  equity  by  reason 
of  the  uncertainty  of  its  object. 

6.  Where  the  intention  of  the  testator,  as  shown  by  the  language  em- 
ployed in  his  will,  was  to  create  a  fund  for  the  benefit  of  persons- 
who  were  capable  of  being  ascertained  and  recognized,  there  is  no 
uncertainty  of  the  object  of  the  trust,  and  the  main  feature  of  a 
public  charity  is  lacking. 

7.  A  bequest  to  a  street  railroad  corporation  in  trust,  to  be  by  it 
invested  and  the  income  used  in  purchasing  books  and  magazines 
for  the  reading-room  of  the  employees  of  such  corporation,  is  not  a 
public  charity. 

8.  A  corporation  has  and  can  exercise  no  powers  beyond  those  specified 
in  its  charter,  and  a  street  railroad  corporation  can  not  be  endowed 
with  the  powers,  duties  or  responsibilities  of  an  eleemosynary  or 
charitable  institution. 

9.  Whether  a  trust  can  be  accepted  or  held  valid  is  determined  by  the 
relations  which  the  parties  making  and  accepting  the  trust  bear  ta 
the  subject  matter. 

10.  A  corporation  organized  for  the  purpose  of  building  and  operating 
a  street  railroad  or  a  system  of  street  railroads,  and  of  acquiring 
and  holding  property  required   for  such  purpose,  has  no  legal 
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capacity  or  power  to  accept  or  perform  a  trust  to  take  a  fond  and 
invest  it  and  use  the  income  in  the  purchase  of  books  and  maga- 
zines for  the  reading-room  of  its  employees. 

II.  A  bequest  to  a  corporation  in  trust,  which  cannot  be  enforced  by 
the  beneficiaries  because  beyond  the  power  of  the  corporation  to 
accept  or  perform,  is  void. 

13.  Where  a  bequest  in  trust  is  made  to  a  specified  corporation,  and  a 
discretion  is  confided  to  it  in  performing  the  trust,  and  such  corpor- 
ation goes  out  of  existence  and  is  succeeded  by  another  corporation 
prior  to  the  death  of  the  testator,  the  bequest  does  not  go  to  the 
successor,  for  to  sanction  the  exercise  by  it,  of  the  discretion  con- 
fided to  its  predecessor,  would  be  an  altering  of  the  testator's  wilL 


The  will  mentioned  in  the  opinion  below  was  admitted 
to  probate  and  Timothy  L.  Barker  and  Joseph  D. 
Grant  were  appointed  executors  thereof,  and  letters  tes- 
tamentary were  issued  to  them,  on  November  14, 1893. 

On  November  5, 1894,  the  Market  Street  Railway  Com- 
pany (claiming  as  the  successor  of  the  Omnibus  Cable 
Company)  filed  a  petition  for  distribution  to  it  of  the 
bequest  contained  in  the  eighteenth  clause  of  the  will, 
which  clause  is  fully  set  out  in  the  opinion.  On  Decem- 
ber 14, 1894,  the  executors  filed  an  answer  tothis  petition. 
The  facts  found  by  the  Court  are  stated  in  the  opinion. 

Fred,  B,  Lake,  Esq.,  for  petitioner. 
Messrs.  Lloyd  &  Wood,  for  executors. 

Coffey,  J.  —  1.  Edward  Hull,  a  director  and  stock- 
holder in  the  Omnibus  Cable  Company,  on  the  21st  of 
May,  1891,  made  his  will,  the  eighteenth  clause  of  which 
reads : 

"  Eighteenth — I  give,  devise  and  bequeath  unto  the 
Omnibus  Cable  Company  of  San  Francisco,  State  of  Cali- 
fornia, a  corporation  organized  and  existing  under  the 
laws  of  said  State,  the  sum  of  ten  thousand  ($10,000) 
dollars  in  trust,  to  be  by  it  invested  in  such  good  and  safe 
interest-paying  securities  as  the  directors  of  said  corpora- 
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tion  shall  deem  advisable.  The  entire  income  thereof  to 
be  appropriated,  at  such  times  and  periods  during  each 
year  as  said  directors  shall  deem  best,  in  purchasing  such 
books  and  magazines  as  they  shall  deem  suitable  and  best 
for  the  reading-room  of  the  employees  of  said  corpor- 
ation." 

2.  October  13, 1893,  the  Omnibus  Cable  Company  and 
ten  other  street  railroads,  under  Section  473  of  the  Civil 
Code,  amalgamated  and  consolidated  their  capital  stock, 
debts,  property,  assets  and  franchises.  A  new  company 
was  organized,  called  the  '*  Market  Street  Railway  Com- 
pany." The  Secretary  of  State  certified  that  its  certificate 
was  properly  filed  in  his  office  on  the  14th  day  of  October, 
1893.  Its  board  of  directors  immediately  organized,  and 
to  it  was  assigned  and  it  took  possession  of  all  the  capital 
stock,  property,  assets  and  franchises  of  the  eleven  street 
railroads,  including  the  Omnibus  Cable  Company, 
assumed  their  debts,  and  thereafter  all  of  said  roads 
became  and  were  operated  as  one  system.  In  considera- 
tion of  the  transfer  of  its  franchises,  property,  etc.,  to  the 
Omnibus  Cable  Company  was  issued  twenty  per  cent, 
only  of  the  capital  stock  of  the  new  corporation  ;  the 
balance  of  its  stock  was  divided  amongst  the  stockholders 
of  the  other  ten  railroads.  A  large  proportion  of  the 
employees  of  the  late  Omnibus  Cable  Company  were 
employed  by  the  new  company,  and  any  vacant  places 
were  filled  by  men,  employees  of  the  new  company.  A 
general  superintendent  for  the  entire  system  was  em* 
ployed,  also  track  builders  and  track  repairers.  From 
the  time  of  the  consolidation  on,  the  Omnibus  Cable 
Company  had  no  ofBcers  nor  employees. 

At  the  time  of  the  consolidation  the  Omnibus  Cable 
Company,  at  each  of  its  power  houses,  had  what  was 
called  a  waiting-room,  where  its  employees  came  and 
waited  until  they  were  called  to  their  several  duties.  In 
it  were  posted  the  rules  and  regulations  for  the  govern- 
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inent  of  the  various  employees,  and  bulletins  containing 
instructions  for  them.  This  room  was  for  the  use  of  the 
employees  of  the  company  only  ;  in  it  there  was  not  any 
library,  nor  any  books,  magazines,  newspapers  or  reading 
matter  of  any  kind,  excepting  the  posted  rules,  etc.» 
above  referred  to.  The  employees  called  it  the  "  gilly 
room."  After  the  consolidation  these  rooms  were  main- 
tained by  the  new  corporation  in  the  same  manner  as 
before,  but  to  them  all  the  employees  of  the  new  corpora- 
tion had  access,  if  they  chose  to  go  there,  including  the 
general  superintendent  of  the  entire  system,  the  track 
builders,  repairers,  etc. 

There  never  was  any  reading*room  maintained  by  the 
Omnibus  Cable  Company  or  the  new  corporation,  unless 
the  room  above  referred  to  might  be  considered  one. 

3.  October  24, 1893,  ten  days  after  the  issuance  of  the 
certificate  by  the  Secretary  of  State,  the  organization  of 
the  new  corporation,  and  its  taking  possession  of  all  the 
franchises,  property,  assets,  etc.,  as  above  stated,  Edward 
Hull  died. 

The  new  corporation,  the  Market  Street  Railway  Com- 
pany, claims  that  it  is  the  successor  to  the  Omnibus 
Gable  Company ;  that  the  devise  and  bequest  was  a 
public  charity,  and,  as  such  successor,  it  has  the  right  to- 
take  and  administer  it. 

The  executors  claim  that  the  bequest  could  only  vest 
on  the  death  of  Edward  Hull ;  that  it  was  a  special  and 
limited  trust,  for  the  special  and  exclusive  use  of  the 
employees  of  the  Omnibus  Cable  Company  only,  and  to 
be  held  and  administered  only  by  the  directors  of  the 
Omnibus  Cable  Company.  That  ten  days  prior  to  the 
death  of  Edward  Hull  said  Omnibus  Cable  Company^ 
went  out  of  existence — died,  and  since  then  there  have 
not  been  and  cannot  be  any  employees  of  said  company. 
That  since  his  said  death  there  has  not  been,  and  at  the 
time  of  the  death  of  said  Edward  Hull  there  was  not^ 
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any  one  to  take  said  legacy.  The  Omnibus  Cable  Com- 
pany was  dead,  it  had  no  employees,  and  never  agaih 
could  have  any. 

As  said  in  Shields  v.  Ohio,  95  U.  S.  Rep.,  p.  328 : 
"  All — the  old  and  the  new — could  not  co-exist.  It  was 
a  condition  precedent  to  the  existence  of  the  new  corpora- 
tion, that  the  old  ones  should  first  surrender  their  vitality 
and  submit  to  dissolution." 

And  in  Pullman  Car  Co.  v.  Missouri  Pacific  Co,,  115 
U.  S.  Rep.,  594  :  "  It  is  a  new  corporation,  created  by 
the  dissolution  of  several  old  ones,  and  the  establishment 
of  this  in  their  place.  It  has  new  powers^  new  franchises 
and  new  stockholders,"  and,  we  may  add,  new  employees 
for  the  entire  new  system,  all  commingled. 

When  the  Secretary  of  State  certified  to  the  filing  of 
the  articles  (October  14,  1893),  that  instant  the  new 
corporation  was  created.     (Civil  Code,  Sec.  295.) 

The  bequest  could  not  vest  until  the  testator  died 
(October  24, 1893).     (Civil  Code,  Sec.  1341.) 

The  counsel  for  the  Market  Street  Railway  Company 
argues  that  this  bequest  creates  a  trust  for  a  charitable 
purpose. 

"  A  charity  is  a  gift,  to  be  applied  consistently  with 
existing  laws,  for  the  benefit  of  an  indefinite  number  of 
persons,  either  by  bringing  their  minds  and  hearts  under 
the  influence  of  education  or  religion,  by  relieving  their 
bodies  from  disease,  suffering  or  constraint,  by  assisting 
them  to  establish  themselves  in  life,  by  erecting  or 
maintaining  public  buildings  or  works,  or  otherwise 
lessening  the  burdens  of  governments." 

Jackson  v.  Phillips,  14  Allen,  574,  Gray,  J.,  quoted 
in  Estate  of  Hinckley,  58  Cal.,  497. 

"  In  the  Girard  Will  Case  the  leading  counsel  for  the 
will  thus  defined  charity :  *  Whatever  is  given  for  the 
love  of  God,  or  the  love  of  your  neighbor,  in  the  catholic 
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and  aniversal  sense,  given  from  these  motives  and  to 
these  ends,  free  from  the  stain  or  taint  of  every  con- 
sideration that  is  personal,  private  or  selfish.'  (Mr. 
Binney's  argument,  p.  41.)" 

OtUd  V.  Washington  Hospital,  95  U.  S.,  311. 

''  The  word  charity,  in  its  widest  sense,  denotes  all  the 
good  affections  men  ought  to  bear  toward  each  other ; 
in  a  more  restricted  sense  it  means  relief  or  alms  to  the 
poor  ;  but  in  a  Court  of  Chancery  the  signification  of  the 
word  is  derived  from  the  statute  of  Elizabeth." 

Perry  on  Trusts  (3d  Ed),  Sec.  697,  Chap.  XXIII. 

In  the  case  of  Dodge  v.  Williams^  46  Wis.,  70  (bequest 
of  money  to  be  used  in  the  education  and  tuition  of 
worthy  indigent  females),  the  Court  says,  at  page  98  : 

"  It  was  objected  that  the  beneficiaries  of  this  charity 
are  uncertain.  A  charitable  use  is  essentially  shifting. 
When  a  trust  defines  the  beneficiaries  with  certainty,  it 
is  rather  private  than  public.  As  Mr.  Perry  remarks, 
charity  begins  where  uncertainty  of  the  beneficiaries 
begins.  (Section  687.)  'It  is  no  charity  to  give  to  a 
friend.  In  the  books  it  is  said  that  the  thing  given 
becomes  a  charity  where  the  uncertainty  of  the  recipients 
begins.  This  is  beautifully  illustrated  in  the  Jewish 
law,  which  required  the  sheaf  to  be  left  in  the  field  for 
the  needy  and  passing  stranger.'  (Fortain  v.  Ravend,  17 
Howard,  369.)  It  is  the  number  and  indefiniteness  of 
the  objects,  and  not  the  mode  of  relieving  them." 

In  the  case  of  Burd  Orphan  Asylum  v.  School  District, 
90  Pa.  St.,  21,  testatrix  by  her  will  provided  for  the 
establishment  of  an  asylum,  whose  object  should  be  the 
maintenance  and  education  of  white  female  orphan 
children,  of  not  less  than  four  years  or  more  than  eight : 
first,  who  shall  have  been  baptized  in  the  Protestant 
Episcopal  Church  in  the  city  of  Philadelphia ;  second, 
the  same  class  of  children  baptized  in  said  church  in  the 
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State  of  Pennsylvania;  third,  all  other  white  female 
orphan  children,  between  the  said  years,  without  respect 
to  any  other  description  or  qualification  whatever,  except 
that  at  all  times,  and  in  every  case,  the  orphan  children  of 
the  Protestant  Episcopal  Church  shall  have  the  prefer- 
ence. Held  :  that  the  asylum  was  a  purely  public  charity » 
All  gifts  for  the  promotion  of  education  are  charitable 
in  the  legal  sense. 

Russell  V.  AUen,  107  U.  S.,  172. 

Estate  of  Hinckley,  58  Cal..  511. 

Drury  v.  Inhabitants  of  Natick,  10  Allen,  169. 

Sweeney  v.  Sampson,  5  Ind.,  405. 

A  will  directing  the  executor  to  invest  the  residue  of 
the  estate  ''  as  he  may  deem  best,  as  a  fund,  the  annual 
interest  of  which  shall  be  applied  for  the  benefit  of  the 
Sabbath  school  library  of  the  First  Baptist  Church  in  S., 
or  the  Baptist  Home  Missionary  Society,  whichever  may 
be  deemed  most  suitable,"  is  a  good  charitable  bequest. 

Fairbanks  v.  Lamson,  99  Mass.,  533. 
See  Drury  v.  Natick^  10  Allen,  169. 

The  attention  of  the  Court  is  also  called  to  the  case  of 
SalUmstaU  v.  Sanders,  11  Allen,  446. 

American  &  Eng.  E.  of  L.,  Vol.  3, 128, 129, 132. 

There  can  be  no  doubt,  says  the  counsel,  but  that  Mr . 
Hull  intended  to  benefit  the  employees  operating  the  lines 
of  the  Omnibus  Cable  Company  by  providing  them  with 
a  means  of  obtaining  instruction, recreation  and  pleasure. 
The  purpose  of  his  bounty — this  charity — was  the  same  as 
if  he  had  bequeathed  the  amount  to  provide  clothing  or 
food  or  medicine  for  the  indefinite  class  of  persons  he  had 
selected.  It  is  a  significant  fact  that  although  he  was  a 
stockholder  in  the  Omnibus  Cable  Company,  though  he 
consented  in  writing  to  its  consolidation  with  the  other 
constituent  corporations  forming  the  Market  Street  Rail- 
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way  Company,  though  the  inception,  development  and 
<;onsummation  of  such  consolidation  must  have  been  the 
work  of  months,  still  this  clause  in  his  will  remained 
unaltered,  and  he  made  no  codicil  to  explain  that  in  case 
^uch  consolidation  was  effected  his  will  was  that  the  be- 
quest should  lapse  or  should  be  diverted  to  some  other 
channel. 

Counsel  for  the  corporation  claimant  contends,  sec- 
ondly,  that  the  lines  of  railroad  heretofore  operated  by 
the  Omnibus  Cable  Company  are  now  and  will  be  here- 
after operated  by  the  Market  Street  Railway  Company, 
under  and  by  virtue  of  the  franchises  acquired  from  the 
Omnibus  Cable  Company  by  the  consolidation. 

By  the  consolidation  the  Market  Street  tlailway  Com- 
pany acquired  the  franchises  of  the  Omnibus  Cable  Com- 
pany, together  with  those  of  the  remaining  constituent 
corporations.  True,  the  constituent  corporations  lost 
their  identity  as  corporations.  The  authorities  quoted  by 
the  learned  counsel  for  the  executors  fully  sustain  that 
position,  but  it  is  submitted  that  the  employees  operating 
the  lines  of  railroad  of  the  Omnibus  Cable  Company  did 
not  by  such  consolidation  lose  their  identity  as  either 
conductors,  gripmen  or  otherwise  operating  such  lines. 
The  class  of  persons  selected  by  Mr.  Hull  remained  the 
same  as  if  no  consolidation  had  in  fact  been  made.  He 
designated  a  class  of  persons  to  receive  the  benefits  of  this 
bequest,  and  this  class  still  remains.  It  certainly  seems 
hard  that  in  case  of  such  a  charity  the  trustee,  by  volun- 
tary action,  in  which  the  beneficiary  has  no  word,  can, 
with  the  aid  of  strangers,  bar  the  legacy.  It  is  submitted 
such  is  not  the  law.  Again,  though  at  the  death  of  Mr. 
Hull  the  Omnibus  Cable  Company,  as  a  company,  had 
been  merged  in  the  Market  Street  Railway  Company,  its 
franchises  still  lived  and  were  and  will  be  operated  by 
the  Market  Street  Railway  Company  ;  the  class  of  persons 
selected  by  Mr.  Hull  were  and  are  still  performing  iden- 
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tical  duties  to  those  performed  by  them  prior  to  such 
consolidation,  and  on  the  identical  lines  of  road.  The 
trustee  under  the  will  is  wanting  ;  the  beneficiaries  are 
still  in  existence  as  a  class. 

Finally,  counsel  for  the  corporation  claimant  insists 
that  the  execution  of  the  trust  is  for  a  definite  purpose 
by  a  trustee,  and  the  Court  should  take  the  administra- 
tion of  the  trust  and  carry  it  into  effect  cy  pres. 

Estate  of  Hinckley,  58  Gal.,  457,  512. 
Jackson  v.  Phillips,  14  Allen,  580. 
Burr  V.  Smith,  7  Vt.,  241. 
Howard  v.  Society,  49  Me.,  302. 
Derby  v.  Derby,  4  R.  I.,  439. 

Winslow  V.  Cummings,  3  Cush.,  358. 
Bliss  V.  Bible  So.,  2  Allen,  334. 
Academy  v.  Clemens,  50  Mo.,  167. 
Kiefer  v.  Seminary,  46  Mich.,  636. 

Oilman  v.  Hamilton,  16  111.,  225. 
Moore  v.  Moore,  4  Dana  (Ky.),  354. 
Philadelphia  v.  Girard^s  Heirs,  45  Pa.  St.,  9. 

In  view  of  the  fact  that  the  legacy  had  vested  in  a 
charity  prior  to  the  decease  of  the  testator,  counsel  thinks 
that  the  Court  ought  to  grant  the  prayer  of  petitioner  to 
be  appointed  trustee  for  the  execution  of  the  trust. 

The  learned  counsel  for  the  Market  Street  Railway 
Company  evidently  appreciates  the  necessity  of  convinc- 
ing the  Court  at  the  outset  that  the  bequest  in  question 
is  for  a  charitable  purpose  in  the  strict  legal  sense  of 
that  term.  Unless  that  point  can  be  establiflhed,  the 
claim  eif  petitioner  is  overthrown  without  fuither  exam- 
ination, for  the  areason  that  both  devisee  or  trustee  and 
the  tbeneficiasies  have  ^disappeared. 

The  main  didtinetion  between  an  OTdinary  Ixrust  and 
one  for  charitable  uses  is  that  the  former  is  for  a  definite 

objedt,  twihile  the  latter  is  favored  and  sup- 
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ported  in  equity  by  reason  of  the  uncertainty  of  its  object. 
3  Am.  &  Eng,  Ency.  of  Law,  132. 

Tried  by  this  definition,  the  trust  in  question  is  not  a 
charity.  The  purpose  of  the  testator  is  plain.  His  in- 
tention, as  shown  by  the  language  employed  in  his  will, 
was  to  create  a  fund  for  the  benefit  of  persons  who  were 
capable  of  being  ascertained  and  recognized. 

The  bequest  was  designed  wholly  and  exclusively  for 
the  employees  of  the  Omnibus  Cable  Company.  There 
was  no  uncertainty  as  to  the  object  of  the  devise.  No 
difficulty  could  possibly  arise  as  to  the  persons  who 
should  share  in  the  benefits.  If  the  testator  had  said 
that  this  fund  should  be  employed  in  the  purchase  of 
reading  matter  designed  for  the  education  of  certain 
named  persons,  it  would  not  have  been  more  definite  or 
certain  than  the  description  employed  in  his  will  by 
which  the  beneficiaries  could  at  once  be  identified. 

The  benefit  of  the  devise  is  confined  by  its  terms  to  a 
certain  number  of  people,  and  with  as  much  exactness  as 
if  it  had  been  limited  to  his  own  issue. 

The  counsel  cites  a  case  in  which  this  proposition  is 
illustrated  :  Dodge  v.  W'illiama,  46  Wis.,  70. 

In  that  case  the  Court  say,  in  speaking  about  the 
necessity  that  a  charity  should  be  uncertain  : 

''This  is  beautifully  illustrated  in  the  Jewish  law, 
which  required  the  sheaf  to  be  left  in  the  field  for  the 
needy  and  passing  stranger." 

When  the  harvest  was  ended  and  the  grain  was  about 
to  be  gathered  into  the  barns,  a  sheaf  was  left  for  the 
first  needy  one  that  might  come  that  way  ;  but  the  sheaf 
was  not  for  the  employee  of  any  particular  corporation. 
When  the  needy  and  passing  stranger  went  into  the  field 
and  proposed  to  take  the  sheaf,  it  was  not  required  of  him 
that  he  should  exhibit  his  name  on  the  pay-roll  of  some 
street  railroad  company. 

The  illustration  exhibits  the  difference   between  an 
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ordinaxy  trust  and  one  designed  for  charitable  purposes. 

The  counsel  also  cites  the  remark  of  Perry,  in  his  work 
on  Trusts  :  "  It  is  no  charity  to  give  to  a  friend."  There 
can  be  no  doubt  that  such  is  the  accepted  rule,  and  its 
application  in  this  case  becomes  at  once  apparent  when 
we  find  the  learned  counsel  saying,  in  a  subsequent  part 
of  his  argument :  "  There  can  be  no  doubt  that  Mr.  Hull 
intended  to  benefit  the  employees  operating  the  lines  of 
the  Omnibus  Cable  Company." 

It  is  evident  that  the  design  of  Mr.  Hull  was  to  confine 
his  bequest  to  that  particular  class  of  persons  to  whom 
he  felt  under  obligations.  They  had  served  the  corpora* 
tion  of  which  he  was  a  large  stockholder,  and  he  in- 
tended to  create  a  fund  in  their  interests.  In  other 
words,  they  were  his  friends,  and  his  devise  to  them  was 
as  such,  and  its  certainty  was  ascertainable  by  a  simple 
reference  to  the  pay-rolls  of  the  company. 

In  short,  this  bequest  cannot  be  considered  a  charity 
under  any  of  the  rules  declared  in  the  adjudged  cases. 

There  is  neither  trustee  nor  beneficiary  competent  to 
accept  the  devise  in  question.  It  is  conceded  that  the 
Omnibus  Cable  Company,  named  in  the  will  as  the 
devisee  of  the  fund  in  question,  has  passed  out  of  exist- 
ence. The  learned  counsel  for  petitioner  concedes  that 
at  the  oral  argument  this  question  was  determined,  and 
no  attempt  is  made  to  combat  the  position  then  taken. 
If  the  Omnibus  Cable  Company  ever  had  a  soul,  it  has 
passed  into  the  Market  Street  Railway  Company,  and 
that  other  part  which  Dean  Swift  declared  it  could  not 
have  for  the  purpose  of  affront  must  have  gone  the  same 
way.  In  other  words,  the  Omnibus  Cable  Company  has 
been  wholly  absorbed  by  the  Market  Street  Railway  Com- 
pany,  and  it  has  no  longer  any  legal  existence  which 
makes  it  capable  of  performing  the  purposes  of  a  trust. 

It  will  be  noticed  that  by  the  terms  of  the  will  the 
fund  is  to  be  controlled  and  managed  by  the  directors  of 
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the  Omnibus  Cable  Company.  Upon  the  completion  of 
the  consolidation  the  directors  of  the  Omnibus  Cable 
Company  ceased  to  have  any  power  or  authority,  and 
there  is  no  means  provided  by  law  whereby  they  can  be 
retained  in  office  or  their  successors  elected.  Not  only  is 
it  clear  that  the  corporation,  the  devisee  named  in  the 
will,  has  ceased  to  hav^e  any  being,  but  it  also  appears 
that  the  officers  or  instruments  by  which  the  corpora- 
tion could  alone  act  have  ceased  to  exercise  any  of  the 
functions  which  were  absolutely  requisite  to  the  carrying 
out  of  the  purposes  of  the  testator. 

.  The  counsel  says  that  the  franchise  of  the  Omnibus 
Cable  Company  still  exists.  In  this  there  is  evidently  a 
misunderstanding  on  the  part  of  counsel  of  the  purport 
and  intent  of  the  section  of  the  Civil  Code  which  pro- 
vides for  a  consolidation.  It  is  there  provided  that  two 
or  more  railroad  corporations  may  consolidate  their 
capital  stock,  debts,  property,  assets  and  franchises. 

Civil  Code,  Section  473. 

The  consolidation  of  the  franchises  can  mean  nothing 
more  nor  less  than  the  gathering  together  of  the  rights 
to  live  of  all  of  the  consolidating  corporations.  This 
seems  to  be  conceded  by  the  counsel  for  petitioner  ;  and 
it  must  be  allowed  that  the  Omnibus  Cable  Compajiy 
went  out  of  existence,  and  ceased  to  have  any  frackchise 
or  right  to  further  exietence,  upon  the  completion  of  the 
consolidation.  But  not  only  did  the  corporation  pass  out 
of  existence  and  cease  to  have  any  beiBg  capaible  of 
either  taking  or  executing  a  tnnst,  but  the  beneficiaries 
named  in  the  will  ceased  to  occupy  any  such  relations  to 
the  trustee,  or  to  any  trustee  that  this  Court  might 
appoint,  as  would  enable  th^n  to  claim  the  benefits  of 
the  fund. 

Recalling  again  the  terms  of  the  bequest,  it  is  to  foe 
observed  that  its  benefits  are  confined  to  the  employees 
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of  the  Omnibus  Cable  Company.  If  that  company  has 
ceased  to  exists  and  if  it  has  no  employees,  then  the  be- 
quest must  fail. 

Take  it  that  the  Omnihus  Cable  Company,  rather  than 
consolidate  with  the  Market  Street  Railway  Company, 
had  chosen  to  dissolve  and  wind  up  its  affairs,  and 
under  such  proceedings  its  street  railways  had  been  sold 
to  the  Market  Street  Bailway  Company  ;  it  would  be  at 
once  conceded  that  the  devise  now  in  question  must  fail, 
because  of  the  non-existence  of  the  trustee  and  the  total 
disappearance  of  the  beneficiaries  ;  and  the  same  result 
has  been  accomplished  by  means  of  the  consolidation. 
The  Omnibus  Cable  Company  has  not  only  ceased  to 
have  any  legal  existence,  but  it  has  wholly  and  absolutely 
ceased  to  have  any  employees.  The  class  of  persons 
named  in  the  devise  no  longer  exists.  That  class  has 
passed  into  and  become  part  of  another  and  wholly 
different  class,  and  there  is  no  possible  way  by  which 
that  class  can  be  followed  or  identified. 

The  testimony  of  Mr.  Stein  shows  that  the  waiting- 
rooms  maintained  by  the  Market  Street  Railway  Com- 
pany are  open  to  all  the  employees  of  that  corporation. 
Any  one  of  them  has  full  liberty  to  go  there  and  spend 
his  leisure  time,  and  if  he  be  so  disposed  he  can  use  any 
literature  which  may  be  in  the  room. 

It  will  be  seen  at  once  that  it  would  not  be  practicable, 
if  possible,  to  confine  the  use  of  the  reading  matter  to  the 
employees  named  in  the  will,  even  if  it  should  be 
construed,  as  claimed  by  petitioner,  that  the  operators 
of  the  lines  of  road  formerly  owned  by  the  Omnibus 
Cable  Company  are  entitled  to  its  benefit.  All  the  other 
employees  of  the  petitioner  would  be  enabled  to  enjoy 
the  use  of  the  reading  matter  which  was  by  the  testator 
designed  for  a  part  only.  This  would  be  a  diversion  of 
the  fund  from  the  purpose  intended  by  the  testator,  such 
as  would  wholly  destroy  his  design.     In  other  words,  the 
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changed  condition  of  things  renders  the  execution  of  the 
testator's  purpose  impossible.  The  introduction  of  the 
employees  of  a  number  of  other  corporations  into  the 
room  renders  its  use  for  the  purpose  contemplated  by  the 
testator  wholly  out  of  question,  and  this  Court  could  not, 
under  any  powers  it  may  possess,  regulate  the  use  in 
such  a  way  as  to  confine  it  to  the  persons  claimed  by 
petitioner  to  be  entitled  to  its  benefits. 

The  claim  that  the  Court  can  nominate  a  trustee,  by 
whom  the  purposes  of  this  devise  can  be  accomplished, 
is  met  at  the  very  threshold  by  the  insuperable  objection 
that  such  trustee  could  not  execute  the  purposes  of  the 
trust.  He  would  be  without  power  to  either  demand  or 
require  the  thing  committed  to  his  care. 

The  will  requires  the  expenditure  of  the  income  arising 
from  a  fixed  sum  in  the  maintenance  of  a  reading-room. 
This  reading-room  is  the  property  of  a  corporation,  and 
any  trustee  other  than  the  corporation  could  have  no 
legal  right  to  enter  upon,  use  or  occupy  the  reading-room. 
He  could,  by  act  of  the  corporation,  be  precluded  from 
any  entry  into  the  room  for  any  purpose  whatever.  But 
it  may  be  urged  that  the  petitioner  could  be  named  the 
trustee.  To  this  proposition  the  answer  is  apparent. 
The  Market  Street  Railway  Company  has  no  capacity  to 
accept  or  execute  such  a  trust. 

The  Omnibus  Cable  Company,  named  in  the  will,  and 
the  Market  Street  Railway  Company  are  admitted  to  be 
street  railroad  corporations,  organized  under  the  pro- 
visions of  the  Civil  Code  of  this  State,  and  having  only 
the  powers  conferred  on  such  corporations. 

Civil  Code,  Sees.  354,  510,  et  seq. 

When  we  look  at  the  provisions  of  the  code,  it  will  at 
once  be  seen  that  a  street  railroad  corporation  cannot  be 
endowed  with  the  powers,  duties  or  responsibilities  of  an 
eleemosynary  or  charitable  institution.     That  this  must 
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be  true  is  shown  by  the  very  nature  of  the  trust  which  is 
undertaken  by  this  will  to  be  imposed  upon  the  devisee. 

Whether  a  trust  can  be  accepted  or  held  valid  is  deter- 
mined by  the  relations  which  the  parties  making  and 
accepting  the  trust  bear  to  the  subject  matter. 

It  is  conceded  that  Edward  Hull  could  create  a  trust, 
but  it  is  denied  that  he  could  constitute  a  street  railroad 
company  a  trustee,  because  the  trustee  could  not  either 
accept  or  carry  out  the  trust.  In  other  words,  neither 
the  Omnibus  Cable  Company  nor  the  petitioner  ever  had 
any  legal  capacity  to  accept  or  perform  the  purposes  of 
the  trust  designated  in  the  will  of  Edward  Hull. 

By  reference  to  the  articles  of  incorporation  of  the 
Omnibus  Cable  Company,  and  of  the  petitioner,  it  will 
be  seen  that  each  was  formed  wholly  for  the  purpose  of 
building  and  operating  certain  lines  of  street  railroads, 
and  of  holding  property  required  for  the  purpose  of  such 
railroads.  The  entire  absence  from  the  articles  of 
incorporation  of  any  declaration  of  a  purpose  to  either 
accept  or  perform  a  trust  must  be  apparent. 

It  has  been  frequently  decided,  and  will  be  accepted  as 
the  rule,  that  a  corporation  has  and  can  exercise  no 
powers  beyond  those  specified  in  its  charter  ;  and,  failing 
to  find  anything  in  the  charter  or  articles  of  incorpora- 
tion of  either  of  these  corporations  authorizing  them  to 
either  accept  or  perform  this  trust,  it  must  be  conceded 
that  the  devise  fails. 

Thomas  v.  R  R  Co.,  101  U.  S.,  71. 

Whether  a  corporation  can  take  a  devise  depends  not 
only,  as  we  have  seen,  upon  its  charter  or  its  articles  of 
incorporation,  but  also  upon  the  relations  which,  by  its 
acceptance,  would  be  established  between  the  corporation 
and  the  beneficiaries ;  and,  in  consideration  of  this 
question,  we  are  at  once  confronted  with  the  proposition 
that  if  the  devise  be  lawful   there  must,  in  the  very 


440  Estate  op  Hull. 

nature  of  things,  be  a  corresponding  remedy  or  right  to 
its  enforcement  on  the  part  of  the  beneficiaries. 

If  the  Omnibus  Cable  Company,  or  the  petitioner,  took 
this  devise  and  received  the  money,  would  it  be  possible 
for  any  employee  to  compel  that  corporation  to  maintain 
the  reading-room  in  the  will  mentioned?  It  must  be 
evident  at  once  that  no  such  order  could  be  made, 
because  of  the  simple  fact  that  the  corporation  was  not 
created  for  any  such  purpose.  This  would  be  a  full  and 
sufiScient  reply  to  any  attempt  on  the  part  of  any 
employee. 

No  stockholder  of  the  corporation  could  be  held  for  his 
proportion  of  the  responsibility  happening  because  of 
the  failure  of  the  company  to  properly  dispose  of  the  fund. 
If  sued  upon  any  such  claim,  the  stockholder  would 
necessarily  reply  that  no  such  obligation  as  that  imposed 
by  the  devise  in  this  case  was  either  expressed  or  con- 
templated in  the  creation  of  the  corporation  of  which  be 
became  a  stockholder. 

As  a  result,  from  the  foregoing  considerations,  it  is 
concluded  by  the  Court : 

1.  That  the  bequest  was  not  for  charitable  purposes. 

2.  That  the  Omnibus  Cable  Company,  named  in  the 
will  as  devisee,  passed  out  of  existence  during  the  life- 
time of  the  testator,  and  no  intention  appears  to  substitute 
another  in  its  place. 

Civil  Code,  Sec.  1343. 

3.  That  by  the  consolidation  of  the  several  railroad 
corporations  which  were  merged  in  and  formed  the 
Market  Street  Railway  Company,  the  Omnibus  Cable 
Company  not  only  ceased  to  exist,  but  it  is  impossible  for 
it  to  have  any  employees,  and  there  are  no  longer  any 
beneficiaries  who  could  claim  the  benefit  of  the  devise. 

4.  The  Omnibus  Cable  Company  was,  and  the  petitioner 
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is,  unable  to  accept  or  perform  the  trust  attempted  to  be 
created  by  the  will. 

5.  This  Court  is  not  able  to  name  a  trustee  by  whom 
the  trust  could  be  performed. 

'*  Formerly  the  doctrine  of  cy  pres  was  pushed  to  a 
most  extravagant  length  ;  but  that  is  now  much  restrained. 
If  the  charitable  object  is  incapable  of  taking  place  at  the 
time  of  the  testator's  death,  the  Court  is  not  to  look  out 
and  substitute  another,  as  they  did  formerly.  Thus,  in 
the  case  of  Wheatley  Church,  it  was  pressed  that  the 
testator  had  a  rage  for  building  churches  anywhere  ; 
Lord  Kenyon  said  there  was  no  such  object ;  it  was 
intended  only  for  a  particular  parish  ;  and,  as  it  could 
not  take  effect  there,  it  could  not  be  anywhere  else." 

Attorney- General  v.  Minshully  4  Vesey  Jun.  Chan- 
cery Rep.,  p.  14. 

In  1  Drewry's  Reports,  pp.  642,  644  (High  Court  of 
Chancery,  1853),  in  the  case  of  Clark  v.  Taylor^  where 
the  testator  gave  **  to  the  treasurer  for  the  time  being  of 
the  Female  Orphan  School  in  Greenwich  aforesaid, 
patronized  by  Mrs.  Enderby,  the  sum  of  fifty  pounds  for 
the  benefit  of  that  charity,"  Mrs.  Enderby's  school  was 
discontinued  ;  and  the  Court  held  that  the  legacy  lapsed. 

The  Vice  Chancellor  said  (p.  644)  :  "The  question  is, 
whether  the  gift  in  this  will  is  to  be  considered  as  a  gift 
intended  fox  charitable  purposes  generally,  or  whether  it 
was  simply  intended  for  the  benefit  of  a  particular  private 
charity.  Now,  there  is  a  distinction  well  settled  by  the 
authorities.  There  is  one  class  of  cases  in  which  there  is 
a  gift  to  charity  generally,  indicative  of  a  general 
charitable  purpose,  and  pointing  out  the  mode  of  carry- 
ing it  into  effect ;  if  that  mode  fails,  the  Court  says  the 
general  purpose  of  charity  shall  be  carried  out.  There 
is  another  claaiy  in  which  the  testator  shows  an  intention, 
not  of  general  charity,  but  to  give  to  some  particular 


442  Estate  of  Hui-l. 

institution  ;  and  then  if  it  fails,  because  there  is  no  such 
institution,  the  gift  does  not  go  to  charity  generally. 
That  distinction  is  clearly  recognized ;  and  it  cannot  be 
said  that  wherever  a  gift  for  any  charitable  purpose  fails, 
it  is  nevertheless  to  go  to  charity." 

The  Chancellor  continued,  stating  that  this  legacy  was 
intended  for  a  particular  institution,  and,  that  institution 
having  gone  out  of  existence,  the  legacy  lapsed  and  fell 
into  the  residue  of  the  estate. 

In  Vol.  4  of  Equity  Gases,  521,  527,  in  the  case  of 
Fiske  v.  Attorney-General,  it  was  held,  where  testatrix 
gave  one  thousand  pounds  '^  to  the  treasurer  for  the  time 
being  of  the  Ladies'  Benevolent  Society  of  Liverpool,  to 
be  by  him  held  and  applied  as  part  of  the  ordinary  funds 
of  said  society,"  and  the  Toadies'  Benevolent  Society  of 
Liverpool,  in  the  year  1864,  was  dissolved  and  brought 
to  a  close,  and  the  testatrix  died  March  1, 1866  (p.  627) : 
That  when  a  gift  is  made  by  will  to  a  charity  which  has 
expired,  it  is  as  much  a  lapse  as  a  gift  to  an  individual 
who  has  expired,  and  the  legacy  of  one  thousand  pounds 
given  to  the  Ladies'  Benevolent  Society  lapsed  and  feU 
into  the  residue. 

In  the  case  of  Marsh  v.  Means,  in  Vol.  3,  Part  1,  of 
The  Jurist  (New  Series),  p.  790,  the  testator,  Fenner,  by 
his  will  dated  in  1834,  gave  three  hundred  pounds  ''  to  be 
applied,  after  the  decease  of  his  wife,  for  continuing  the 
periodical  published  under  the  title  of  the  'Voice  of 
Humanity,'  according  to  the  objects  and  principles 
which  are  set  forth  in  the  prospectus  contained  in  the 
third  number  of  that  publication,  the  money  to  be  paid 
to  a  treasurer  to  be  appointed  at  a  meeting  of  the  asso- 
ciation at  Exeter  Hall." 

The  "  Voice  of  Humanity  "  was  being  published  when 
the  will  was  made.  The  publication,  and  the  society 
whose  organ  it  was,  subsequently,  and  before  the  death 
of  the  testator's  wife,  which  occurred  in  1855,  went  out 
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of  existence.  The  Chancellor,  in  deciding  the  case,  said  : 
*^  It  would,  I  think,  have  fallen  within  the  description 
of  charity,  if  this  periodical  had  been  subsisting  at  the 
date  of  the  will  and  afterwards  ceased.  That  would  be 
simply  a  case  where,  the  particular  intention  having 
failed,  the  general  intention  must  be  carried  out.  At  the 
date  of  the  will,  however,  had  the  bequest  then  imme- 
diately taken  effect,  there  would  have  been  the  probability 
of  getting  the  same  persons  together  to  carry  it  on  who 
had  established  it.  But  the  gift,  so  far  from  taking  effect 
then,  did  not  even  take  effect  immediately  on  his  decease, 
but  only  after  his  wife's  decease.  Not  only  has  the 
periodical  itself  ceased,  but  the  association,  whose  organ 
and  property  it  was,  has  perished.  I  must  hold  that  this 
legacy  has  lapsed  and  failed,  and  cannot  be  applied 
cy  pres.*^ 

In  the  case  of  Crum  v.  BlisSf  47  Conn.,  593,  603,  a 
bequest  was  made  to  a  charitable  corporation  located  in 
the  State  of  Pennsylvania.  After  the  will  was  made,  and 
before  the  death  of  the  testator,  the  Legislature  of  Penn- 
sylvania authorized  the  corporation  to  transfer  its  entire 
property  and  franchise  to  a  corporation  established  in 
the  State  of  New  York  for  the  same  charitable  purpose, 
which  corporation  was  to  become  its  legal  successor,  and 
hold  and  enjoy  all  its  corporate  franchises  and  powers. 
The  Legislature  of  New  York  authorized  the  New  York 
corporation  to  receive  the  property  and  franchise  of  the 
Pennsylvania  corporation.  The  transfer  was  effected, 
and  the  New  York  corporation  thereafter  carried  on,  and 
at  the  time  of  the  testator's  death  was  carrying  on,  the 
same  charitable  work  that  had  been  carried  on  by  the 
Pennsylvania  corporation,  using  the  same  means  and 
employing  the  same  agencies.  The  legacy  was  a  general 
one,  with  no  directions  as  to  the  objects  for  which  or  the 
class  of  persons  for  whose  benefit  the  money  was  to  be 
applied.    Held  that  the  legacy  lapsed.    The  Court,  in  its 
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opinion,  said  that  a  case  could  not  be  found  in  all  the 
books  where  it  has  been  held  that  one  corporation  can 
exercise  the  discretion  confided  to  another.  To  sanc- 
tion this  would  be  an  altering  of  the  testator's  will. 

In  conclusion,  in  the  language  of  the  Court  in  the  case 
of  Smith  V.  Smith,  141  N.  Y.,  34  :  "  The  expectations  of  a 
testator  and  his  intentions  may  be  two  different  things. 
He  never  expects  that  any  of  the  dispositions  of  his  will 
are  void,  and  he  rarely  expects  that  any  of  the  devises 
and  bequests  will  lapse.  But  when  he  attempts  to  dis- 
pose of  all  the  property  he  may  own  at  his  death,  he 
never  intends  to  die  intestate,  and  he  intends  that  a 
general  residuary  clause  shall  carry  whatever  as  matter 
of  fact  or  law  is  not  otherwise  disposed  of." 

So  in  this  case  it  may  be  said  that  the  unexpected  to 
the  testator  happened.  The  corporation  to  whom  the 
trust  was  confided  and  the  beneficiaries  both  went  out  of 
existence.  At  the  time  of  drawing  his  will  such  a  thing 
could  not  have  been  reasonably  expected  to  happen.  It 
occurred  too  close  to  his  death,  and  his  end  came  so 
suddenly  and  unexpectedly  that  no  change  was  made  in 
his  will ;  and  hence  this  legacy  has  lapsed,  and  goes  to 
the  residuary  legatees. 
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Estate  of  MAKY  TOBIN,  Deceased. 

[No.  13,988.    Decided  February  12,  1895.] 

Motion  for  a  New  Trial  of  Will  Conteet. 


Contest  of  Will — Burden  of  Proof — Mental  Sanity — Opinion 
of  Intimate  Acquaintance — Question  as  to  Capacity  of  Testator 
to  Make  Will — Conclusion  Involved — Unsoundness  Distinguished 
from  Impairment  of  Mind. 


1.  Comment  made  by  the  Court  that  the  motion  for  a  new  trial  has 
become  in  practice  virtually  a  new  trial. 

2.  In  a  contest  of  a  will  the  burden  is  on  the  contestants.  (Sees.  1312^ 
1869  and  i98i,C.  C.  P.) 

3.  The  &ct  that  blood  relatives  are  unprovided  for,  and  the  estate 
given  to  a  stranger,  does  not  shift  the  burden  of  proof. 

4.  The  opinion  of  aa  intimate  acquaintance  respecting  the  mental 
sanity  of  a  person  is  admissible,  the  reason  for  the  opinion  being 
given  (Subd.  10,  Sec.  1870,  C.  C.  P.),  but  there  is  a  wide  difference 
between  snc^  an  opinion  and  one  as  to  whether  the  testator,  at  the 
time  of  the  execution  of  his  will,  i>086essed  the  quantum  of  intelli- 
gence or  mental  capacity  that  in  law  is  deemed  sufficient  to  enable 
one  to  make  a  valid  disposition  of  his  property.  The  latter  involvea 
a  question  of  law,  as  well  as  offset  {Estate  of  Taylor ,  92  Cal.,  564), 
atid  hence  an  objection  to  a  question  as  to  whether  the  testator  was 
of  soffi-oient  soundness  of  mind  to  make  a  will  or  transact  business 
is  properly  sustained  as  calling  for  a  conclusion,  which  it  is  the 
province  of  the  jury  to  draw  from  the  evidence. 

5.  An  opinion  that  the  mind  of  the  testator  is  impaired  falls  short  of 
an  oj^nion  that  he  is  of  unsound  mind.  The  inquiry  is  not  as  to 
impaimient,  but  as  to  tmsoundneas  of  mind. 


Mary  Tobin  died  on  October  1,  1893,  leaving  a  will 
daltod  July  21,  1891.  Jaones  fi.  Eehoe  was  named  ae 
executor,  and  filed  a  .petition  leor  izbe  probate  of  the  will 
on  October  4,  1898. 

Thercfafter  a  contest  was  filed  by  Catherine  Kehoe,  a 
sister  of  the  testatrix,  and  others.  The  jconftesttresulted  in 
tiie  W'iU  beimg  sustained,  and  the  same  was  admitted  te  pro* 
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bate  and  letters  testamentary  issued  thereon  to  the  appli- 
cant.    Subsequently  contestants  moved  for  a  new  trial. 

Charles  J.  Swift,  Esq.,  for  proponent. 
M.  Cotmey,  Esq.,  for  contestants. 

Coffey,  J. — The  motion  for  a  new  trial  has  become  in 
practice  virtually  a  new  trial.  Counsel  deem  it  neces- 
sary, in  the  discharge  of  their  duty,  to  rehearse  the  testi- 
mony and  to  belabor  the  witnesses  with  as  much  minute- 
ness and  energetic  eloquence  on  the  motion  for  a  new 
trial  as  if  they  were  engaged  in  demonstrating  their 
original  proposition  that  the  testator  was  on  the  one 
hand  a  raving  maniac,  a  victim  of  delirium  from  disease 
or  drink,  a  gibbering  idiot,  a  bedlamite  from  birth,  or, 
on  the  other  hand,  that  he  was  a  marvel  of  mental  salu- 
brity and  soundness,  whose  intellectual  powers  were 
always  in  perfect  poise,  and  whose  insusceptibility  to 
influence  was  superior  to  all  human  power,  ingenuity, 
cunning,  art  or  artifice,  even  if  opportunity  existed  to 
permit  of  anyone's  attempting  to  exert  or  exercise  in- 
fluence, due  or  undue.  And  this  motion  for  a  new  trial 
is,  through  the  indulgence  of  the  Court,  allowed  to  occupy 
as  much  time  as  the  original  trial,  if  duly  compressed  by 
counsel,  should  have  consumed.  Days  are  destroyed 
where  hours,  if  economically  utilized,  would  have  sufficed 
to  present  the  issues  ;  but  if  the  Court  say  aught  to  assist 
counsel  to  expedite  the  trial  it  is  prejudicial  error,  and 
the  waste  of  time  is  permitted  to  proceed  without  let  or 
hindrance  until  a  verdict  is  reached,  which  is  naturally 
unsatisfactory  to  the  vanquished  party.  These  remarks 
are  not  peculiarly  pertinent  to  the  case  at  bar  ;  they 
apply  generally,  perhaps  universally,  under  a  practice 
now  become  prevalent  of  retrying  the  case  before  the 
Court,  after  verdict,  upon  such  a  motion.  Most  cases  of 
this  kind  are  where  a  will  is  set  aside.     This  present 
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motion  is  almost  unique,  in  that  the  will  was  upheld  by 
a  jury  so  unexceptionable  in  its  character  and  composi- 
tion that  the  first  twelve  citizens  who  filed  into  the  box 
were  accepted  by  both  counsel  without  question.  So 
seldom  does  it  happen  that  a  will  is  sustained  by  a  ver- 
dict of  a  jury,  that  it  is  seriously  proposed  by  legislative 
bill  to  permit  a  probate  of  a  man's  will  in  his  lifetime. 
The  logic  of  such  a  situation,  if  the  situation  be  an  in- 
tolerable one,  (as  has  been  well  said  in  an  epitome  of 
objections  to  the  legislative  project,  which  I  have  been 
permitted  the  privilege  of  reading  and  which  I  take  the 
liberty  of  presenting  here  in  part)  is  either  to  prohibit 
the  making  of  wills  altogether,  or  to  abolish  the  jury 
system  ;  but  it  is  plain  enough  that  if  the  jury  system 
breaks  down  at  one  point  it  is  apt  to  break  down  at  all 
points,  and  that  if  it  be  an  inefficient  instrument  in  the 
matter  of  passing  on  wills  it  must  likewise  be  inefficient 
in  the  matter  of  passing  on  other  litigated  questions  of 
fact.  Few  persons,  however,  notwithstanding  cheap  cur- 
rent criticism,  would  be  in  favor  of  abolishing  our  jury 
system,  which  is  one  of  the  most  valuable  elements  of 
our  civil  and  political  life,  and  must  have  been  so 
esteemed  bv  the  contestants'  counsel  in  this  case  when 
he  exercised  his  constitutional  right  to  demand  a  jury 
trial. 

This  motion  is  made  mainly  upon  the  ground  of  the 
insufficiency  of  the  evidence  to  support  the  verdict  sus- 
taining the  will.  The  errors  of  law  assigned  are  in  no 
single  instance  tenable.  A  careful  and  candid  review  of 
the  record  authorizes  me  to  say  that  there  is  no  error  in 
the  rulings  of  the  Court. 

Judging  from  the  oral  argument  of  counsel  for  con- 
testants, to  which  the  Court  listened  attentively,  and  from 
his  points  and  authorities  Vhich  I  have  examined  care- 
fully,  he  seems  to  think  that  the  burden  in  this  case  lay 
upon  his  antagonist.     The  authorities  in  California  are 
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to  the  contrary  ;  and  the  cases  cited  from  other  States  by 
counsel  are  not  to  the  purpose.  In  going  over  the  state- 
ment on  this  motion,  it  seems  to  me  that  the  contestants 
failed  to  make  a  case  at  all,  and  that  upop  their  own  evi- 
dence, had  the  case  been  submitted  to  the  jury,  respond- 
ent would  have  been  entitled  to  a  verdict.  There  was 
scarcely  a  chance  to  catch  ''at  a  mere  semblance  of 
evidence ''  (97  Gal.,  653)  to  support  the  only  issues  upon 
which  any  evidence  whatever  was  attempted  to  be  intro- 
duced, to  wit,  unsoundness  of  mind  and  undue  influence. 
Of  the  four  witnesses  for  contestants,  Peter  Kehoe,  Cath- 
erine Kehoe,  Annie  Cunningham  and  Katie  Caulfield, 
the  evidence  of  the  first  bears  more  favorably  for  pro- 
ponent than  for  the  side  in  whose  favor  he  was  called, 
apart  from  the  natural  bias  of  his  interest  in  the  result 
of  the  controversy.  (See  throughout  his  testimony,  par- 
ticularly pages  12  and  14  of  statement.) 

It  was  quite  plain  that  when  the  testator  made  up  her 
mind  to  make  a  will  she  was  in  possession  of  her  facul- 
ties, according  to  this  witness,  her  brother.     He  says  : 

''  My  sister  told  me  she  wanted  to  make  a  will  and  she 
wanted  Mr.  O'Brien  sent  for.  I  told  her  that  he  was  an 
old  acquaintance  of  mine.  I  did  not  tell  her  that  she 
ought  not  to  make  a  will ;  did  not  say  to  her  that  she 
was  not  in  a  fit  condition  to  make  a  will.  My  wife  went 
out  to  O'Brien's  house  by  order  of  my  sisler  and  my  son's 
wife.  O'Brien  came  there  about  nine  o'clock  in  the 
morning ;  it  may  have  been  ^earlieir  for  all  I  know.  My 
sister,  Mrs.  Tobin,  ocmld  «iot  know  O'Bnen  aaoch  at  the 
time.  I  dont  knew  wberker  H  ^vas  -on  the  twentieth  [of 
July,  1891]  ;  I  am  not  positive  as  to  the  'date.  Se  came 
there  in  the  morning  and  wrote  out  a  will  in  tthe  back 
parlor ;  wh£lt  date  it  was  I  would  oiu^rt  swear  te  ;  that  was 
the  first  time  he  «aid  anythitvg  ;abaat «  will,  it  was  sup- 
posed to  have  bean  a  will ;  I  siCFver  aa^  it.  I  didn't  know 
anything  about  ^he  ^eeutents  *al  the  wikL     Tbeve  was 
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another  occasion  when  a  will  was  made.  I  was  not  there 
when  the  second  will  was  made.  I  heard  from  Thomas 
M.  O'Brien  of  the  second  will  being  made  afterwards. 
He  told  me  he  had  written  out  another  will,  and  had 
destroyed  the  first  one." 

One  of  the  errors  of  law  assigned  by  contestant  was  in 
connection  with  this  witness'  testimony :  ''  Question. 
On  the  21st,  when  the  will  was  supposed  to  have  been 
made,  was  your  sister  (the  testatrix)  of  sufficient  sound- 
ness of  mind  to  make  a  will  or  transact  any  business?" 
The  objection  to  this  form  of  question  was  properly  sus- 
tained upon  the  ground  that  it  was  a  conclusion  for  the 
jury  to  draw  from  the  evidence. 

"  Under  Section  1870  of  the  Code  of  Civil  Procedure,  the 
opinion  of  an  intimate  acquaintance  respecting  the  men- 
tal capacity  of  a  person  is  admissible,  the  reason  for  the 
opinion  being  given  ;  but  there  is  a  wide  difference 
between  such  an  opinion  and  one  as  to  whether  a  testator 
at  the  time  of  the  execution  of  his  will  possessed  the 
qtuintum  of  intelligence  or  mental  capacity  that  in  law  is 
deemed  sufficient  to  enable  one  to  make  a  valid  disposi- 
tion of  his  property.  The  latter  involves  a  question  of 
law  as  well  as  of  fact,  and  was  in  this  case  the  very  thing 
for  the  jury  to  determine  from  the  evidence  and  under 
the  instructions  of  the  Court. 

"  The  precise  question  we  are  now  considering  was 
before  the  Supreme  Court  of  Alabama,  in  the  case  of 
Walker  v.  Walker^  34  Ala.,  470,  and  the  Court,  in  passing 
upon  it,  said  : 

"  '  Capacity  to  make  a  will  is  not  a  simple  question  of 
fact.  It  is  a  conclusion  which  the  law  draws  from  cer- 
tain facts  as  premises.  Hence  it  is  improper  to  ask  and 
obtain  the  opinion  of  even  a  physician  as  to  the  capacity 
of  anyone  to  make  a  will.  Under  our  system  that  ques- 
tion was  addressed  to  the  jury.  All  evidence  which 
tended  to  shed  light  on  his  mental  status — the  clearness 
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and  soundness  of  his  intellectual  powers — should  have 
gone  before  them.  This  bein^  done,  however,  the  wit- 
ness should  not  have  been  made  to  invade  the  province 
of  the  jury.' " 

Estate  of  Taylor,,  92  Cal.,  564. 

This  form  of  question  was  several  times  repeated  to 
the  witnesses  and  each  time  properly  excluded. 

It  is  clear  from  Peter  Kehoe's  evidence  that  the  prem- 
ises upon  which  he  based  his  opinion  that  his  sister, 
Mary  Tobin,  ''  was  not  capable  of  making  a  will  or  trans- 
acting any  business  either  on  the  19th  or  20th  or  21st 
day  of  July,  1891  (his  ingenious  counsel  finally  managed 
to  get  into  the  record  the  objectionable  answer  in  this 
shape),  were  not  sound,  and  that  his  "  reasons  "  did  not 
support  that  conclusion  ;  on  the  contrary,  his  conduct 
and  conversation  with  her  show  that  at  the  times  in- 
dicated he  believed  her  to  be  of  sound  mind  ;  he  says, 
"she  was  partly  delirious  most  of  the  time"  (page  15, 
statoment),  but  yet  he  held  a  conversation  with  her  about 
a  will  on  the  18th  or  19th  when  she  spoke  to  him,  but 
did  not  tell  him  in  whose  favor  she  wanted  to  make  it 
(page  14,  statement).  She  was  not  delirious  at  that  time, 
nor  does  there  appear  anything  in  the  evidence  of  this 
witness  to  show  that  she  was  *'  delirious  "  on  the  20th  or 
21st,  when  the  first  and  second  wills  were  drawn  by 
O'Brien  ;  the  contrary  does  appear  as  to  the  transaction 
of  the  20th,  and  he  was  not  present  on  the  21st.  The 
opinion  of  this  witness,  Peter  Kehoe,  as  to  her  incapacity 
to  make  a  will  at  either  time  is  destitute  of  reason  or 
ground  of  any  kind  in  its  support.  His  reasons  are,  in- 
deed, better  calculated  to  support  an  opinion  that  she  was 
of  sound  mind. 

The  evidence  of  Catherine  Kehoe,  one  of  the  contest- 
ants and  the  sister  of  testatrix,  yields  nothing  whatever 
on  the  point  of  the  soundness  of  mind.    If  any  inference 
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be  deducible  from  it  at  all,  it  is  that  Mary  Tobin  was  of 
sound  mind  on  the  20th  and  2l8t,  because  she  evidently 
was  so  on  the  19th  according  to  this  witness.  The  witness 
says  :  *'  When  I  first  saw  my  sister  after  the  injury  I  did 
not  talk  much  to  her  because  she  was  not  able  to  talk. 
When  I  went  there  on  Saturday,  after  the  injury,  my 
sister  was  feeling  better.  She  cried,  and  while  Margaret 
was  out  of  the  room  we  talked  about  how  friendly  and 
affectionate  we  had  been  when  we  were  living  in  the 
East ;  now  it  was  different ;  she  said  we  were  always  kind 
to  one  another,  and  glad  to  help  one  another  ;  and  these 
were  the  last  words  that  passed  between  us  ;  I  kissed  her 
and  left  the  room,  and  did  not  see  her  again." 

Mrs  Annie  Cunningham  gave  cold  comfort  to  con- 
testants, her  only  testimony  relative  to  the  mental  con- 
dition of  testatrix  being  that  "  decedent  was  of  a  nervous 
temperament,  but  she  was  competent  to  manage  her  own 
affairs  ;  plenty  of  nervous  people  are  competent  to  man- 
age their  own  affairs."  This  witness  did  not  see  the 
testatrix  in  July,  1891  ;  did  not  visit  her  at  the  time  of 
or  subsequent  to  the  injury  or  the  date  of  the  will,  and 
therefore  could  not  have  an  opinion  as  to  decedent's 
mental  condition  at  that  time  (see  page  28,  statement). 

The  fourth  and  final  witness  for  contestants  was  Miss 
Katie  Caulfield,  niece  of  the  testatrix.  The  sum  and 
substance  of  her  opinion  on  the  sanity  issue  is  :  ''  The 
day  after  the  date  of  this  instrument,  on  the  22nd  of 
July,  1891,  I  formed  an  opinion  as  to  the  soundness  or 
unsoundness  of  mind  of  my  aunt,  Mrs.  Tobin,  from  the 
nervous  state>  aad  pain  that  she  was  in,  that  her  mind 
must  be  impaired." 

This  falls  short  of  an  opinion  that  the  testatrix  was  of 
an  unsound  mind,  and  is  no  answer  to  the  only  proper 
question,  which  is  not  as  to  impairment  but  as  to  un- 
soundness  of  mind— even  if  the  opinion  of  this  witness^ 
if  otherwise  valuable,  were  of  any  weight  as  to  the  exist- 
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ence  of  the  fact  on  the  22nd,  a  date  subsequent  to  the 
making  of  the  will,  plainly  an  afterthought. 

This  is  the  whole  affirmative  case  for  the  contestants 
upon  the  issue  of  unsoundness  of  mind,  the  wheat  having 
been  winnowed  from  the  chaff.  It  seems  to  the  Court 
scarcely  sufficient  to  warrant  a  favorable  verdict. 

Upon  the  issue  of  undue  influence  there  is  next  to  no 
evidence  that  the  will  was  made,  or  that  any  of  its  pro- 
visions was  inserted  therein,  by  reason  of  any  undue 
influence. 

The  will  here  is  a  dutiful  and  natural  disposition  of 
the  property  of  the  decedent ;  the  beneficiary  had  been 
brought  up  from  a  point  of  time  anterior  to  her  own 
earliest  recollection  as  the  daughter  of  testatrix  and  her 
husband ;  she  had  known  no  other  parents ;  she  was 
called  by  her  father  ''  Mamie  Tobin,''  the  name  of  testa- 
trix, who  was  "  the  only  mother  she  ever  knew  ; "  she 
was  confirmed  in  her  religion  at  the  age  of  eleven  years 
by  the  name  of  "Mary  Elizabeth  Tobin,"  the  middle 
name  being  adopted  at  confirmation,  and  the  name 
'*  Mary  Tobin  "  being  the  only  name  that  at  that  time 
she  ever  knew  as  her  own,  and  it  was  years  after  before 
she  learned  her  true  birth  name,  Margaret  Montgomery  ; 
she  worked  from  the  time  she  was  fourteen  years  of  age 
for  six  years,  six  months  each  year,  and  gave  her  earn- 
ings to  her  "  mother,"  as  she  considered  her,  and  the 
remaining  six  months  bestowed  her  services  in  the  care 
of  the  household  and  sometimes  in  the  field  at  mowing 
and  the  like,  helping  her  "  mother ''  in  the  domestic 
circle,  as  the  old  lady  had  grown  feeble  ;  three  years  after 
her  "  father  "  died  she  came  with  her  "  mother  "  to  Cali- 
fornia, being  her  only  companion,. and  so  continued  until 
her  marriage  with  decedent's  nephew. 

It  is  true  that  this  child  was  never  adopted  by  legal 
process  or  procedure.  This  fact,  however,  rather  strength- 
ened the  moral  obligation  to  provide  for  her,  after  she 
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had  been  reared  in  the  impression  of  a  subsisting  natural 
relation,  and  this  moral  obligation  testatrix  faithfully 
carried  out  in  the  making  of  this  testament.  There  was 
nothing  in  or  about  its  execution  from  which  could  be 
drawn  a  legitimate  inference  of  undue  influence.  The 
testimony  is  direct  and  positive  that  it  was  the  free, 
voluntary  and  sane  act  of  decedent.  As  to  the  execution 
of  the  will,  the  evidence  of  Mr.  O'Brien,  the  draughtsman 
of  the  document,  is  precise,  straightforward  and  uncon- 
tradicted, "and  there  is  no  doubt  that  all  the  conditions 
of  the  code  were  complied  with  ;  the  other  subscribing 
witness,  Edward  McGinnis,  corroborates  O'Brien  in  every 
essential  particular  (see  page  52,  et  seq.,  statement).  The 
attempt  to  make  any  point  in  this  regard  is  far-fetched 
and  vain.  There  is  not  a  tittle  of  testimony  tending  to 
show  that  any  prescription  of  the  statute  was  unfulfilled 
in  the  execution  of  this  instrument.  Upon  this  question 
there  was  nothing  to  go  before  the  jury. 

It  has   been  urged   that  the  beneficiary  here  was  a 
stranger  in  blood  ;  but  the  Supreme  Court  has  held  that 
circumstances  may  be  such  that  failure  to  provide  for 
one  who  is  a  stranger  in  blood  may  be  inequitable. 
Estate  McDevitt,  95  Gal.,  31. 

The  fact  that  blood  relatives  are  unprovided  for  and 
the  estate  given  to  a  stranger  does  not  shift  the  burden 
of  proof.     (Redfield  on  Wills,  526.) 

This  will  is  not  at  variance  with  natural  instincts.  On 
the  contrary,  decedent  would  have  been  less  than  human 
and  this  beneficiary  most  unattractive  if,  in  the  peculiar 
circumstances  of  the  case,  she  did  not  get  close  to  her 
"  mother's  "  heart,  although  that  *'  mother  "  was  not  hers 
by  nature. 

Estate  McDevitty  supra. 

The  decedent  was  not  bound  to  bestow  her  bounty 
upon   brother   or  sister  ;    ordinarily  there   is  no   such 
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obligation  ;  decedent  obviously  did  not  intend  to  do  so, 
as  she  pointedly  told  her  brother  Peter,  io  answer  to  a 
remark  of  his  about  the  will  made  on  the  20th  of  July, 
1891,  just  prior  to  the  making  of  the  will,  that  she  "  never 
intended  to  leave  him  anything"  (see  page  60,  state- 
ment). She  lived  for  over  two  years  after  making  this 
will  and  never  changed  it  nor  expressed  any  design  or 
intention  to  do  so  ;  it  remained  until  October  1,  1893, 
the  day  of  her  death,  her  solemn  declaration  of  what 
should  be  done  with  her  property  after  her  death,  and  it 
is  not  pretended  that  the  temporary  pains  of  the  injury 
received  on  the  18th  of  July,  1891,  protracted  her  de- 
lirium during  that  period. 

The  will  is  natural  and  equitable,  the  product  of  a 
sound  mind  unconstrained  by  influence,  and,  the  evi- 
dence being  palpably  in  its  favor,  the  verdict  of  the  jury 
should  stand. 

Wachlin  v.  Town  of  Olencoe,  43  N.  W.  Rep.,  967. 

Motion  for  new  trial  denied. 
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Estate  of  LOUIS  GRA.BER,  Deceased. 

(No.  3.) 

[No.  14,399.    Decided  February  15,  1895.] 

Application  to  BemoYe  Executors  for  Failure  to 
File  Inventory  and  Appraisement. 


Inventory — Time  of  Filinff — Statute  Directory — Removal  of 
Executor  for  Failure  to  File  Inventory  in  Time,  Diecretionary — 
Spirit  of  Code  Requires  Early  Filing,  but  Each  Case  to  be 
Determined  upon  its  own  Facts — Neglect  of  Counsel — When  not 
Chargeable  to  Executors, 


1.  The  requirement  of  Section  1443  of  the  Code  of  Civil  Procedure, 
that  every  executor  or  administrator  must  make  and  return  to  the 
Court,  within  three  months  after  his  appointment,  a  true  inventory 
and  appraisement  of  all  the  estate  of  the  decedent  which  has  come 
to  his  possession  or  knowledge,  is,  as  to  the  time  within  which 
the  inventory  and  appraisement  must  be  filed,  merely  directory. 
{Phelan  v.  Smithy  100  Cal.,  169.) 

2.  I'he  authority  given  the  Court  by  Section  1450  of  the  Code  of  Civil 
Procedure  to  revoke  letters  testamentary  or  of  administration,  if 
the  executor  or  administrator  neglects  or  refuses  to  return  the 
inventory  within  the  time  prescribed,  is  discretionary. 

3.  In  conformity  with  the  spirit  of  the  statute,  an  executor  should  file 
an  inventory  at  the  earliest  moment  possible,  and  if  other  property 
subsequently  comes  to  his  knowledge  he  should  file  supplemental 
inventories  from  time  to  time ;  it  is,  however,  the  application  of 
the  law  to  a  particular  state  of  facts  that  makes  a  case,  and  each 
case  must  find  its  justification  or  exculpation  in  these  peculiar  facts. 

4.  Asa  general  proposition,  executors  cannot  shield  themselves  behind 
their  counsel,  but  they  are  allowed  counsel  to  advise  them  and  to 
discharge  duties  and  to  attend  to  details  manifestly  not  within  the 
capacity  of  unprofessional  men  (Sec.  i6z6,  C.  C.  P.),  and  the  Court 
would  not  be  warranted  in  exercising  its  discretion  by  removing  the 
executors  for  failure  to  file  an  inventory  within  the  precise  period 
prescribed  by  statute  when  such  failure  arises  by  reason  of  the 
negligence  of  their  counsel  in  the  premises. 


The  petition  for  the  removal  of  the  exeoutors  was  filed 
on  August  17, 1894.     For  further  facts,  see  page  403  ante. 
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Ben  B.  Haskelly  Esq.,  for  petitioner. 
Messrs.  Andros  &  Franks  for  executors. 

Coffey,  J. — This  is  a  petition  for  the  removal  of  ex- 
ecutors under  the  provisions  of  Sections  1436, 1437, 1443 
and  1460  of  the  Code  of  Civil  Procedure.  The  first  appli- 
cation is  made  by  Louis  Graber,  Jr.,  who  alleges  that  he 
"  is  an  heir  at  law  of  the  said  Louis  Graber,  deceased, 
and  a  testamentary  heir  and  legatee  under  the  will  of 
said  decedent."  The  ground  of  hie  application  is  that 
the  executors  have  failed  to  file  an  inventory  within  the 
time  appointed  by  Sections  1443  and  1450,  and  he  insists 
that,  such  fact  appearing,  the  Court  has  no  discretion  in 
the  matter,  but  must  grant  his  prayer.  The  Supreme 
Court  has  held  in  Phelan  v.  Smith,  100  Cal.,  169,  that  the 
clause  in  the  code  under  which  the  executor  or  adminis- 
trator is  required  to  file  an  inventory  and  appraisement 
within  three  months  after  his  appointment  is  directory. 
But  the  counsel  for  the  applicant  insist  that  Phelan  v. 
Smith  is  entirely  foreign  to  the  consideration  of  the  sub- 
ject matter  here  in  dispute,  for  that  was  a  collateral 
attack,  upon  an  exception  to  the  introduction  in  evidence 
of  a  probate  record,  upon  the  ground,  inter  alia,  that  the 
inventory  had  not  been  filed  within  three  months.  The 
Court  held  that  the  failure  to  file  the  inventory  within 
three  months  did  not  vitiate  the  proceeding.  The  rule 
of  statutory  construction  for  which  applicant  contends 
requires  the  concurrence  of  three  premises,  none  of 
which  exists,  he  claims,  in  the  case  of  Phelan  v.  Smith  : 

1.  A  grant  of  power  to  a  public  officer  to  do  a  certain 
act  involving  the  interests  of  the  public  or  of  a  third 
person  ; 

2.  The  existence  of  the  conditions  which  authorize 
the  exercise  of  the  power  granted  ; 

3.  The  application  by  the  interested  party  for  the  exer- 
cise of  the  power  granted. 
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It  is  a  matter  of  no  concern  to  counsel  whether  the 
statute  requiring  the  executor  to  file  an  inventory  is,  as 
to  such  executor,  permissive,  directory  or  mandatory, 
but  he  feels  confident  that  under  the  circumstances  of 
this  case  the  statute  authorizing  his  removal  is  manda- 
tory. 

Examining  the  sections  in  the  light  of  the  canons  of 
construction  propounded  by  counsel  for  executors^ 
according  to  the  context  and  evident  intent  of  the  Legis- 
lature, the  applicant  argues  as  follows  : 

The  Legislature  first  provides  that  an  inventory  must 
be  filed  within  three  months.  (Section  1443.)  It  then 
provides  that  if  the  executor  fails  to  do  this  within  the 
time  prescribed,  or  such  further  time  as  the  Court  may 
allow,  not  exceeding  two  months,  he  may  be  removed. 
(Section  1450.)  To  hold  that  the  Court  need  not  dis- 
charge the  executor,  when  applied  to,  is  to  entirely  nega- 
tive the  limitation  upon  the  powers  of  the  Court  to  extend 
the  time  for  filing  the  inventory*  If  this  Court  should 
now  refuse  to  discharge  these  executors  and  should  per- 
mit them  to  file  an  inventory,  it  will  be  an  extension  of 
time  exceeding  two  months,  and  a  consequent  nullifica- 
tion and  total  disregard  of  the  statutory  limitation.  If 
the  Legislature  intended  to  grant  the  Court  discretion  to 
extend  the  time  indefinitely,  why  was  the  limitation  in- 
serted at  all  ?  Why  not  simply  say  "  such  further  time 
as  the  Court  may  allow  ? "  Under  the  construction  of 
the  executors  the  very  important  words  of  limitation, 
*'  not  exceeding  two  months,"  are  treated  as  surplusage. 
For  assuredly,  if  the  executors  are  retained  in  the  face  of 
the  application  for  their  discharge,  then  as  executors 
they  must  in  the  future  file  an  inventory  ;  and  by  their 
retention  the  Court  sanctions  and  permits  their  filing  an 
inventory  after  the  expiration  of  five  months,  which  is 
precisely  the  same  thing  as  extending  the  time. 

In  this  case  there  is  a  grant  of  power  to  the  Court  to 
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discharge  the  exeontors  for  their  failure  to  file  an  inven- 
tory. As  was  said  by  the  Supreme  Court  of  the  United 
States  in  Supervisors  v.  U.  S,y  4  Wall.,  446,  this  power  is 
not  granted  for  the  benefit  of  the  Court,  but  for  the  bene- 
fit of  parties  interested.  ''  It  is  placed  with  the  depositary 
to  meet  the  demands  of  right,  and  to  prevent  a  failure  of 
justice."  This  grant  of  power  is  obviously  for  the  bene- 
fit of  the  heirs  and  creditors,  who  have  a  right  to  demand 
that  the  estate  shall  be  administered  in  an  orderly  man- 
ner as  provided  by  law,  and  that  every  safeguard  pro- 
vided by  law  for  the  preservation  of  the  estate  shall  be 
employed  and  maintained. 

The  argument  of  counsel  for  applicant  is  very  able, 
and  it  is  due  to  his  earnestness  in  presenting  his  points 
and  the  necessary  labor  involved  in  their  due  examina- 
tion that  the  Court  has  devoted  so  much  time  (when  not 
otherwise  occupied  with  the  urgent  demands  of  daily 
attendance  in  Court)  to  their  study  with  sympathetic 
interest,  fully  aware  bow  far-reaching  the  decision  may 
be  in  the  administration  of  estates.  The  portions  of  the 
sections  of  the  Code  of  Civil  Procedure  which  petitioner 
invokes  as  bearing  upon  this  application  are  as  follows  : 

Section  1436.  Whenever  a  Judge  of  a  Superior  Court 
has  reason  to  believe,  from  his  own  knowledge  or  from 
credible  information,  that  any  executor  *  *  *  has 
wrongfully  neglected  the  estate,  or  has  long  neglected  to 
perform  any  act  as  such  executor,  he  must,  by  an  order 
entered  upon  the  minutes  of  the  Court,  suspend  the 
powers  of  such  executor  until  the  matter  is  investigated. 

Section  1437.  When  such  suspension  is  made  notice 
thereof  must  be  given  to  the  executor*  and  he  must  be 
cited  to  appear  and  show  cause  why  his  letters  should  not 
be  revoked.  If  he  fail  to  appear  in  obedience  to  the 
citation,  or,  if  appearing,  the  Court  is  satisfied  that  there 
exists  cause  for  his  removal,  his  letters  must  be  revoked, 
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and  letters  of  administration  granted  anew,  as  the  case 
may  require. 

Section  1443.  Every  executor  must  make  and  return 
to  the  Court,  within  three  months  after  his  appointment, 
a  true  inventory  and  appraisement  of  all  the  estate  of  the 
decedent,  including  the  homestead,  if  any,  which  has 
come  to  his  possession  or  knowledge. 

Section  1450.  If  an  executor  neglects  or  refuses  to 
return  the  inventory  within  the  time  prescribed  or  with- 
in such  further  time,  not  exceeding  two  months,  which 
the  Court  or  Judge  shall  for  reasonable  cause  allow,  the 
Court  may  upon  notice  revoke  the  letters  testamentary, 
and  the  executor  is  liable  on  his  bond  for  any  injury  to 
the  estate,  or  any  person  interested  therein,  arising  from 
such  failure. 

In  the  case  of  Mc  Willie  v.  Van  Vacter  it  was  held  that 
the  purpose  of  requiring  an  inventory  and  appraisement 
is  to  secure  regularity  and  method  in  the  management  of 
the  decedent's  estates,  to  secure  fidelity  on  the  part  of 
those  intrusted  with  their  administration,  and  to  guard 
the  rights  of  all  parties  by  furnishing  means  of  accurate 
information  as  to  the  value  of  any  estate  in  the  course  of 
administration. 

Mc  Willie  v.  Van  Vacter,  72  Am.  Dec,  129. 

One  of  the  purposes  of  an  inventory  is  to  make  of 
record  a  reliable  schedule  of  the  property  claimed  by  the 
executor  for  the  estate.  The  purposes  of  this  record  are 
manifold,  and  among  others  : 

First.  To  charge  the  executor  to  safely  keep  and 
account  for  all  such  property  as  he  by  his  inventory 
admits  comes  to  his  possession  as  such  executor. 

(Section  1613,  C.  C.  P.) 

And,  second.  If,  intentionally  or  through  ignorance,  the 
executor  fail  to  include  in  his  inventory  property  belong- 
ing to  the  estate,  the  omission  may  at  once  be  called  to 
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the  attention  of  the  executor,  and  rectified  at  the  instance 
of  the  persons  interested. 

The  wisdom  of  requiring  an  inventory  at  an  early 
period  is  plain.  Until  it  is  filed  no  one  can  know  whether 
the  execator  claims  for  the  estate  property  which  is  well 
known  to  be  a  part  of  it.  To  illustrate  :  Rents  of  land 
belonging  to  the  estate  might  be  wasted  and  lost  because 
the  executor,  not  knowing  the  lands  belonging  to  the 
estate,  fails  to  demand  them  ;  and  the  heirs,  believing 
the  executor  to  be  regularly  collecting  the  rents,  do  not 
inform  him  of  his  error. 

Were  no  inventory  required  it  might  frequently  happen 
that  dishonest  executors  would  make  no  account  of  prop- 
erty belonging  to  the  estate,  and  on  account  of  lapse  of 
time,  death  of  witnesses  and  destruction  of  evidence,  it 
would  be  impossible  to  establish  the  title  of  the  estate  to 
the  property.  As  in  the  case  at  bar,  argues  the  appli- 
cant, the  executor  receives  in  possession  money  left  by 
the  decedent;  at  present  there  are  witnesses  and  evi- 
dence to  establish  his  receipt  of  this  money  as  such 
executor ;  but  if  he  neglect  filing  his  inventory  until 
these  witnesses  die,  he  may  then  with  impunity  deny 
that  he  had  ever  received  any  money  belonging  to  the 
estate.  The  statute  says  that  in  all  cases  this  inventory 
must  be  filed  within  five  months,  and  deprives  the  Court 
of  power  to  extend  this  time.  (Section  1450.)  If  the 
executor  had  a  right  to  neglect  his  statutory  duty  to  file 
an  inventory  for  one  day  after  the  expiration  of  the  five 
months,  he  may  neglect  it  for  two  days,  a  week,  a  month, 
a  year,  a  decade — he  may  neglect  it  indefinitely.  He 
need  file  no  inventory  at  all  ;  and  (if  he  be  a  young  man) 
he  can  wait  until  all  of  the  heirs  and  creditors  are  dead, 
and  all  recollection  of  the  existence  of  his  testator  is 
buried  in  the  oblivion  of  dusty  archives,  and  then  make 
away  with  the  estate. 

It  seems  obvious  that  a  speedy  listing  of  the  assets  of 
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the  estate  will  tend  to  insure  honesty  in  the  administra- 
tion, and  to  ^ard  against  errors  and  omissions.  All  the 
statute  requires  is  the  listing  of  such  properties  as  have 
come  to  the  knowledge  or  possession  of  the  executor.  It 
requires  that  when  an  executor  takes  possession  of  the 
property  of  a  dead  man  as  trustee  for  the  heirs  and 
creditors  that  he  shall  file  for  record  a  written  acknowl- 
edgment of  the  fact.  No  honest  man  can  do  less ;  no 
conscientious  man  would  shirk  the  performance  of  so 
simple  and  (independent  of  the  statute)  plain  a  duty.  If 
an  executor  violate  his  oath  by  refusing  to  return  an  in- 
ventory,  there  is  no  escape  from  the  conclusion  that  his 
motives  are  base  and  dishonorable,  and  that  therefore  he 
should  be  removed.  If  an  executor  neglect  to  perform  his 
duty,  it  is  not  so  clear  by  what  motive  he  is  actuated,  but  it 
is  plain  that  he  is  shiftless  and  unfit  to  be  intrusted  with 
the  property  interests  of  others,  and  therefore  he  should 
be  removed.  The  executor  is  trustee  for  the  creditors 
and  heirs,  and,  if  he  intends  conscientiously  to  discharge 
his  trust  as  an  honest  and  competent  business  man,  he 
can  have  no  valid  reason  for  neglecting  to  do  that  which 
in  equity  and  by  the  plain  provisions  of  the  statute  he  is 
required  to  do. 

In  conformity  with  the  spirit  of  the  statute,  an  executor 
should  file  an  inventory  at  the  earliest  moment  possible  ; 
and  if  other  property  subsequently  comes  to  his  notice 
he  should  file  supplemental  inventories  from  time  to 
time.  The  time  within  which  this  must  be  done  has 
been  determined  by  the  Legislature.  The  language  in 
Section  1450 — •*  such  further  time,  not  exceeding  two 
months,  which  the  Court  or  Judge  shall  for  reasonable 
cause  allow  " — is  obviously  intended  to  definitely  fix  the 
time  within  which  the  inventory  must  in  all  cases  be 
returned,  and  as  a  limitation  upon  the  power  of  the 
Court  to  extend  the  time. 

In  this  case,  it  is  insisted  by  counsel  for  applicant,  the 
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executors  plainly  come  within  the  provision  of  Sections 
1436-1437,  G.  G.  P.,  in  having  "  long  neglected  to  per- 
form any  act  as  such  executors  ; "  and  it  is  submitted 
that  the  Court  having  made  and  entered  an  order  suspend- 
ing the  powers  of  the  executors,  and  they  being  cited  to 
show  cause,  and  the  verity  of  the  petition  not  being 
impugned,  the  Court  "must"  revoke  their  letters  under 
Section  1437. 

Independent  of  Sections  1436-1437,  however,  it  is 
claimed  that  the  provisions  of  Sections  1443  and  1450 
make  their  removal  imperative.  The  use  of  the  word 
"  may ''  in  Section  1450  is  not  permissive,  but  manda- 
tory. Sedgwick,  is  his  work  on  Statutory  Construction,, 
says  : 

''  This  subject  has  been  recently  much  considered  in 
England  on  the  true  construction  of  the  act  called  the 
County  Courts  Extension  Act,  which  declares  that  in 
certain  cases  a  Judge  at  chambers  may,  by  rule  or  order,, 
direct  that  the  plaintiff  shall  recover  his  costs.  The  word 
may  was  here  held  not  to  be  discretionary,  but  to  mean 
shall;  and  the  Court  said  that  when  a  statute  confers  an 
authority  to  do  a  judicial  act  in  a  certain  case  it  is  im- 
perative on  those  so  authorized  to  exercise  the  authority 
when  the  case  arises,  and  its  exercise  is  duly  applied  for 
by  a  party  interested  and  having  the  right  to  make  the 
application  ;  that  the  word  may  is  not  used  to  give  a 
discretion^  but  to  confer  a  power  upon  the  Court  and 
Judges,  and  the  exercise  of  such  power  depends  not  upon 
the  discretion  of  the  Court  or  Judge,  but  upon  the  proof 
of  the  particular  case  out  of  which  such  power  arises." 

Sedgwick  on  Stat.  Const.,  376. 

In  a  well  considered  case  in  New  York  the  rule  was 
laid  down  as  follows  : 

"  Where  a  public  body  or  officer  has  been  clothed  by 
the  statute  with  power  to  do  an  act  which  concerns  the 
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public  interest  or  the  rights  of  third  persons,  the  execu- 
tion of  the  power  may  be  insisted  on  as  a  duty,  though 
the  phraseology  of  the  statute  be  permissive  merely  and 
not  peremptory." 

Mayor,  etc.,  of  New  York  v.  Furze,  3  Hill,  612. 

This  rule  is  cited  and  approved  in  People  v.  Otsego  Co.^ 
in  which  it  is  held  that  the  words  ''  authorized  and  em- 
powered," in  a  statute  conferring  power  on  Boards  of 
Supervisors  to  provide  for  refunding  taxes  improperly 
paid,  are  mandatory. 

People  V.  Otsego  Co.,  51  N.  Y.,  406. 

In  the  Estate  of  Ballentine  it  was  held  that  the  words 
"  may  set  apart,"  in  Section  121  of  the  Probate  Act  pro- 
viding that  the  Probate  Judge  may  set  apart  a  homestead, 
are  mandatory  and  leave  no  discretion  with  the  Judge, 
and  that  the  word  "  may  "  is  to  be  construed  as  *'  shall." 

Estate  of  Ballentine,  45  Cal.,  699. 

a 

And  in  Hayes  v.  Co.  of  Los  Angeles  it  is  held  that  the 
word  "  may  "  in  Section  3804  of  the  Political  Code  prior 
to  1889,  providing  that  *^  any  taxes,  percentum  and  costs 
erroneously  or  illegally  collected  may  by  order  of  the 
Board  of  Supervisors  be  refunded  by  the  County  Treas- 
urer," is  to  be  construed  as  "  shall."     (99  Cal.,  74.) 

Notwithstanding  this  array  of  authorities,  I  am  in- 
clined to  think  that  the  Supreme  Court  has  in  Phelan  v. 
Smith  indicated  the  rule  to  be  applied  in  such  a  case  as 
the  one  at  bar,  and  this  being  the  latest  expression  of 
that  tribunal  it  is  entitled  to  the  respect  and  obedience 
of  this  Court. 

I  have  given  the  argument  of  the  learned  counsel  for 
applicant  its  full  force,  as  far  as  the  sentiments  expressed 
are  concerned  ;  they  meet  my  entire  concurrence  and 
are  coincident  with  those  to  which  I  have  given  utter- 
ance for  years  with  iteration  and  reiteration   tiresome 
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to  members  of  the  bar  and  others  compelled  by  circum- 
stances to  listen  to  the  lectures  of  the  Court.  Not  a  day 
passes,  it  may  be  said,  without  a  repetition  of  these  admon- 
itions to  administrators  and  executors  and  appraisers. 
But  the  conclusion  of  the  counsel  is  one  that  I  do  not 
see  my  way  clear  to  adopt  under  the  latest  construction 
of  the  Supreme  Court.  I  am  reminded  that  when  this 
Court,  in  the  conviction  that  it  was  doing  its  duty,  re- 
moved an  administrator  upon  what  seemed  to  it  super- 
sufBcient  premises,  the  appellate  Court  gently  admon- 
ished the  Probate  Judge  that  administrators  have  rights 
no  less  than  Courts  have  duties. 

In  re  Welch,  86  Cal.,  183. 

It  would  appear  that  the  case  of  an  executor  is  even 
stronger,  for,  as  was  said  by  Thayer,  Chief  Justice,  in 
his  dissenting  opinion  (HoUaday^a  Estate,  22  Pac.  R.,  752): 

"  The  removal  of  an  executor  should,  upon  general 
principles,  require  a  stronger  case  than  the  removal  of  an 
administrator.  The  latter  is  appointed  by  the  Court,  while 
the  former  is  named  in  the  will  of  the  testator  as  the  partic- 
ular person  above  all  others  whom  he  desires  to  have  to 
settle  up  his  affairs,  and  his  removal  pro  tanto  revokes 
a  will.  A  probate  Court  is  not  justified  in  thwarting 
the  intention  of  a  testator  in  such  a  case,  unless  there 
is  a  legal  necessity  therefor."  This  idea  seems  applicable 
to  the  case  at  bar  for  reasons  that  may  be  gleaned  from 
the  record. 

At  all  events,  the  question  is,  shall  these  executors 
be  removed  from  their  trust  for  failure  to  file  in  due 
time  an  inventory  and  appraisement?  If  the  statute 
be  mandatory,  there  is  no  other  judgment  to  pronounce  ; 
but  if  it  be  discretionary,  as  the  Supreme  Court  has 
declared,  the  Court  should  consider  what  exculpatory 
matter  is  presented.  Many  cases  of  this  kind  are  on 
record;   the  Court  has  too  frequent   occasion   to   com- 
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meat  tbeoreon  and  to  mcur  the  ire  af  attorneys  whose 
wrath  is  kindled  by  the  censure  of  the  Court  upon  this 
item  of  negligence  ;  hot  each  case  stands  upon  its  own 
footing.  It  is  the  application  of  the  law  to  a  particular 
state  of  facts  that  makes  a  case ;  and  each  case  must 
find  its  justification  or  exculpation  in  its  peculiar  facts. 
And  in  this  case  the  Court  is  called  upon  to  punish  the 
executors  for  an  act  which  was  the  result  of  the  con- 
fessed neglect  of  their  counsel,  involving  no  criminal 
intent  or  design  on  the  executors'  part.  But,  it  is  said, 
they  cannot  shield  themselves  behind  their  counsel. 
This  is  true,  as  a  general  proposition  ;  but  laymen  who 
are  usually  selected  as  executors  are  allowed  counsel  to 
advise  them  and  to  discharge  duties  and  to  attend  to 
details  manifestly  not  within  the  common  capacity  of 
unprofessional  men  (Section  1616,  C.  C.  P.),  and  why, 
then,  since  the  discretion  of  the  Court  is  to  be  exercised, 
should  we  hang  the  layman  for  the  laches  of  the  lawyer  ? 
For  it  is  a  hanging  matter,  since  the  honest  executor  may 
for  such  an  omission  be  deprived  of  his  official  life  in 
an  ignominious  manner,  his  name  stigmatized,  his  credit 
impaired  or  destroyed,  his  reputation  ruined,  because 
through  some  lapse  of  his  attorney  he  has  not,  within 
the  precise  period,  obeyed  the  direction  of  the  statute. 
Why  not  suspend  or  disbar  the  lawyer,  for  it  is  primarily 
his  offense  ?  Harsh  as  such  a  suggestion  may  seem,  it 
would  be  no  greater  hardship  in  some  cases  than  the 
removal  of  an  executor  for  dereliction  of  which  only  by 
a  violent  presumption  of  the  law  he  may  be  held  intelli- 
gently guilty. 

I  am  of  opinion  that  in  the  circumstances  of  this  case 
the  Court  would  not  be  warranted  in  exercising  its  dis- 
cretion by  granting  the  application  to  remove  the  execu- 
tors and  revoke  their  letters  testamentary. 

Application  denied. 
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Estate  of  WILLIAM  HESSLER,  Deceased. 

[No.  15,219.     Decided  Jannaiy  19,  1895.} 

Applications    by    Widow    for   Homestead,    Family 
Allowance  and  Leare  to  Erect  a  Monument. 


Homestead  from  Common  Property — Statute  for  Setting  Same 
Apartf  Mandatory — Must  be  Set  Apart  Absolutely — No  Limita- 
tion as  to  Value  —  Family  of  Decedent  —  Widow  Constitutes^ 
where  no  Children — Family  Allowance — Factors  in  Determining 
what  is  Reasonable — Begins  from  Date  of  Death — Monument — 
Part  of  Funeral  Expenses — Reasonable  Amount  for  Erection  of 
May  be  Allowed. 


1.  The  requirement  of  Section  1465  of  the  Code  of  Civil  Procedure,  that 
a  homestead  be  set  apart  for  the  use  of  the  surviving  husband  or 
wife  and  the  minor  children  out  of  the  common  property,  is 
mandatory,  and,  if  there  is  suitable  property  in  the  estate  for  the 
purpose,  it  must  be  set  aside. 

2.  If  a  homestead  be  selected  from  the  common  property,  it  cannot  be 
set  apart  for  a  limited  period  only.  (Sec.  1468,  C.  C.  P.)  It  is  of 
no  consequence  that  the  widow  is  old  and  will  not  require  the 
homestead  for  many  years,  or  that  she  will  receive  three-fourths  of 
the  estate  upon  distribution.  It  is  plainly  the  duty  of  the  Court, 
under  the  statute,  to  award  a  homestead  to  her,  and  it  is  then  taken 
out  of  the  estate  and  becomes  her  property,  with  absolute  power  of 
disposition. 

3.  There  is  no  limitation  as  to  the  value  of  property  set  aside  as  a 
probate  homestead. 

4.  Where  there  are  no  children,  the  widow  constitutes  the  family  of 
the  decedent. 

5.  In  determining  what  is  a  reasonable  allowance  for  the  maintenance 
of  the  family,  regard  should  be  had  to  the  condition  of  the  estate 
and  the  mode  in  which  the  family  had  lived  during  the  lifetime  of 
the  deceased.     (Sec.  1466,  C.  C.  P.) 

6.  The  right  to  an  allowance  commences  from  the  death  of  the  decedent. 

7.  While  suitable  respect  should  be  shown  to  the  deceased  in  the 
matter  of  a  burial  place  and  monument,  and  while  the  Court  in  its 
discretion  can  make  allowancelout  of  the  estate  therefor,  yet  lai^ge 
expenditures  in  this  way  represent  the  sentiments  of  the  persons 
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that  incur  them,  rather  than  the  necessary  expenditure  of  trust 
funds,  and  Courts  should  be  cautious  in  allowing  expenditures  of 
this  character. 

8.    The  cost  of  a  monument  is  a  part  of  the  funeral  expenses,  and  a 
reasonable  amount  for  this  purpose  may  be  allowed. 


William  Hessler  died  on  September  22,  1894,  and  on 
October  18,  1894,  Catherine  Hessler,  his  widow,  was  ap- 
pointed  administratrix  of  his  estate.  An  inventory  was 
filed  on  October  17,  1894,  and  on  November  20, 1894,  the 
widow  filed  the  petitions  mentioned  in  the  opinion  ; 
subsequently  the  absent  heirs  filed  objections  to  the 
granting  of  these  petitions.  The  objections  are  discussed 
in  the  opinion. 

Frank  J.  Sullivan,  Esq.,  for  petitioner. 
W,  H.  Barrows,  Esq.,  for  absent  heirs. 

GoPFEY,  J. — The  widow  of  Wm.  Hessler,  deceased, 
presents  three  petitions  in  this  matter  : 

First,  that  certain  land  described  in  her  petition,  with 
the  dwelling  house  thereon  and  appurtenances,  be  set 
apart  to  her  as  a  homestead. 

Second,  that  an  allowance  of  $500  per  month  be  made 
to  her  out  of  said  estate  for  her  support  pending  the 
administration. 

Third,  that  she  be  authorized  to  erect  a  monument  at 
a  cost  to  the  estate  of  $5,000,  and  be  reimbursed  for 
money  already  expended  by  her  in  the  purchase  of  a 
burial  lot  for  said  deceased  in  the  sum  of  $280  more. 

The  heirs  of  said  deceased  other  than  said  widow  have 
interposed  objections  to  the  granting  of  each  and  all  of 
these  petitions. 

At  the  outset  it  is  conceded  that  each  of  these  matters 
rests  largely  in  the  discretion  of  the  Court,  but  in  the 
exercise  of  that  discretion  due  consideration  should  be 
given  to  the  following  facts  and  circumstances  : 
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Ist.  That  the  propmiy  soaght  to  be  set  apart  as  a 
homestead  is  worth  at  least  $8,000,  and  that  in  addition 
thereto  the  widow  will  receive  all  of  the  household  furni- 
ture in  said  house,  which  is  appraised  at  $250  ; 

2d.  That  the  value  of  the  entire  estate  as  shown  by 
the  inventory  is  $76,963.16,  and  the  entire  income  thereof 
is  about  $300  per  month  ; 

3d.  That  the  widow  is  advanced  in  years  and  has  no 
one  dependent  upon  her,  there  beinj;  no  children  ; 

4th.  That  under  the  law  the  widow  will  receive  three- 
fourths  of  the  estate  upon  distribution. 

This  application  for  a  homestead  is  made  under  Section 
1465  of  the  Code  of  Civil  Procedure,  which  provides  that 
the  Court  must  select  and  set  apart  a  homestead  out  of 
the  common  property  of  the  decedent. 

In  the  Estate  of  Ballentin^,  45  Cal.,  696  (which  has  been 
repeatedly  affirmed),  it  is  definitely  settled  that  this  pro- 
vision is  mandatory.  Therefore,  if  there  is  suitable 
property  in  the  estate  for  the  purpose  it  must  be  set  aside. 

In  Estate  of  Walkerly,  81  Cal.,  583,  the  Court  uses  this 
language  : 

'^  It  is  insisted  by  the  appellants  that  the  condition  of 
the  estate  was  such  that,  considering  the  liberal  provision 
made  for  the  wife  and  child  of  the  deceased  by  his  will, 
so  valuable  a  homestead  should  not  have  been  allowed. 
But  this  was  a  matter  within  the  discretion  of  the  Court 
below,  and,  unless  it  appears  that  such  discretion  has  been 
abused,  we  think  this  Court  should  not  interfere." 

In  that  case,  however,  the  estate  was  worth  more  than 
seven  times  as  much  as  in  this,  and  the  homestead  sought 
was  worth  only  twice  as  much,  and  there  was  an  infant 
child  to  be  supported,  beside  the  widow. 

The  petitioner  here  has  already  reached  that  time  of 
life  when  the  homestead  cannot  be  much  longer  required 
by  her.  If  it  were  within  the  power  of  the  Court  to  set 
apart  this  property  to  her  for  her  life,  there  would  not  be 
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BO  macb  objection.  But  tinder  the  construetion  pat  upon 
Section  1468  of  the  Code  of  Civil  Prooedure  in  the  case 
of  Pkelwa  v.  Smithy  100  Gal.,  170,  the  homestead  <eann<ot 
be  limited  as  to  the  time  of  its  duration. 

And  under  the  decision  in  the  Walkerly  case  it  is  like- 
wise settled  that  there  is  no  arbitrary  limitat^n  as  to 
value. 

It  is  easy  to  conceive  of  a  case  where  the  Court  would 
be  practically  compelled,  in  the  exercise  of  a  sound  dis- 
cretion, to  decline  to  set  apart  a  homestead,  even  though 
there  were  a  dwelling  house  among  the  common  property 
of  the  decedent.  As,  for  instance,  if  the  estate  were 
insolvent,  and  the  whole  or  nearly  all  of  the  estate  con- 
sisted of  the  property  sought  to  be  set  aside,  particularly 
where  that  property  is  of  great  value ;  thus,  it  would 
be  manifestly  wrong  to  set  aside  a  homestead  worth 
$20,000  and  leave  nothing  whatever  for  creditors  where 
the  amount  of  indebtedness  was  large. 

It  is  true  that  the  case  at  bar  is  not  of  the  character 
above  suggested,  but  in  this  case  there  is  a  large  number 
of  relatives  who  are  heirs  to  only  one-fourth  of  the  estate, 
and  their  counsel  argues  that  the  three-fourths  that 
remains  to  the  petitioner  constitutes  more  than  she  can 
possibly  require  during  her  lifetime  without  setting  apart 
to  her  in  addition  this  valuable  property  which  she  can 
use  only  for  a  short  time  ;  and  he  appeals  to  the  Court  to 
exercise  that  discretion  which  is  vested  in  it,  in  such  a 
case  as  that  presented  here,  and  prevent  a  manifest  in- 
justice by  deciding  that  in  this  case  there  is  no  suitable 
property  in  the  estate  out  of  which  to  select  a  homestead. 

The  three  petitions  referred  to  are  presented  together, 
and  the  counsel  for  the  foreign  heirs  asks  that  the  Court 
will  consider  them  at  the  same  time,  and,  if  the  prayer 
for  a  homestead  is  granted  under  the  circumetanoes,  the 
matters  Above  urged  should  have  some  influence  in  fixing 
the  family  allowance  at  as  low  an  amount  as  will  suffice 
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to  satisfy  the  requirements  of  law  and  the  absolute 
necessities  of  the  case.  (See  Estate  of  L%ix,  100  Gal.,  593.) 
In  that  case  the  Court  say  :  "  We  are  not  to  be  under- 
stood as  holding  that  the  value  of  the  property  set  apart 
for  the  use  of  the  family  under  Section  1465,  C.  C.  Pro., 
or  the  income  of  the  property,  is  not  to  be  considered  in 
determining  what  is  a  reasonable  allowance.'' 

In  any  event  regard  should  be  had  to  the  condition  of 
the  estate  and  the  mode  in  which  the  family  had  lived 
during  the  lifetime  of  the  deceased. 
Estate  of  Luz^  ante. 
Estate  of  Stevens,  83  Cal.,  325. 
Estate  of  Walkerly,  77  Cal.,  642,  where  in  an  estate 
of  nearly   $800,000   the   wife   and   child  were   allowed 
only   $420,   and   even   this  amount  was  objected  to  as 
excessive. 

If  the  petition  for  a  homestead  is  denied,  no  doubt  the 
Court  could  permit  the  petitioner  to  occupy  the  property 
in  question  during  administration  free  of  rent,  and  could 
allow  her  a  much  larger  family  allowance  than  it  other- 
wise would  ;  but  if  the  homestead  is  set  apart  as  prayed 
for,  then  counsel  submits  that  the  family  allowance  should 
be  not  more  than  one-half  of  the  amount  asked  for. 

The  gross  income  of  the  estate  being  only  about  $300 
per  month,  taxes,  repairs  and  other  expenses  will  con- 
sume a  portion  even  of  this  amount,  and  the  family 
allowance  should  certainly  not  encroach  upon  the  main 
body  of  the  estate. 

With  reference  to  the  application  for  leave  to  erect  a 
monument  and  to  be  reimbursed  for  the  expensive  burial 
lot  purchased,  all  that  has  been  said  in  relation  to  the 
condition  of  the  estate  and  the  other  allowances  sought 
by  the  widow  is  equally  applicable. 

While  suitable  respect  should  be  shown  to  the  deceased 
in  the  matter  of  a  burial  place  and  monument,  and  while 
the  Court  in  its  discretion  can  make  allowance  out  of  the 
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estate  therefor,  as  decided  in  Van  Emon  v.  Superior 
Court  of  Tulare  County ,  76  Cal.,  589  ;  Estate  of  Weringer^ 
100  Cal.,  345  ;  yet  large  expenditures  in  this  way  repre- 
sent the  sentiment  of  the  persons  that  incur  them  rather 
than  the  necessary  expenditure  of  trust  funds,  and  Courts 
should  be  cautious  in  allowing  expenditures  of  this 
character. 

The  widow  very  naturally  and  properly  desires  to  see  a 
costly  monument  erected  in  this  case,  but  it  must  be 
borne  in  mind  that  the  sentiment  of  other  heirs  may  not 
be  as  strong  in  that  direction,  and  it  is  not  for  the 
petitioner  to  donate  the  property  of  the  estate  entrusted 
to  her  hands  for  the  gratification  of  her  own  feelings. 

In  all  of  the  circumstances  no  more  of  the  funds  of  the 
estate  should  be  devoted  to  this  purpose  than  such 
amount  as  is  absolutely  necessary  to  properly  mark  the 
grave  of  deceased,  and  all  other  and  further  sums 
that  may  be  required  to  erect  such  a  monument  as  the 
petitioner  may  desire  should  be  contributed  from  her 
private  purse,  which  is  ample  for  the  purpose. 

The  estate  was  appraised  at  $76,953.16.  It  may  be 
assumed  that  the  real  estate  was  more  valuable  before  the 
panic  of  last  year,  and  will  be  again  more  valuable.  Of 
this  total,  there  was  $23,153.16  of  money,  which  is  draw- 
ing interest  at  the  rate  of  about  five  per  cent,  per  annum, 
say  $95  monthly.  The  rents  of  the  property  are  $268 
monthly  ;  total  return,  $373.  There  are  no  debts  of  any 
kind.  The  property  is  community  property.  There  are 
no  children  and  no  near  kindred.  The  family  of  the 
deceased  is  the  widow,  who  has  been  married  over  forty 
years. 

A. — As  to  the  homestead. 

It  may  be  assumed  that  the  homestead  property  has 
been  and  will  be  worth  more  than  $5,000,  although  at 
present  it  is  not.     The  value,  however,  in  this  instance  is 
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of  no  eonsequenoe.     It  is  the  dutj  of  the  Court  to  set  it 
aaide  to  the  widow.    She  is  the  family  of  the  decedent. 

Section  1465,  C.  0.  P. 
Section  1468,  C.  C.  P. 
E$UUe  of  BaUentine,  45  Cal.,  696. 
MawBon  y.  Mawmm,  60  Cal.,  541. 
Estate  McCauley,  50  Cal..  545. 
Lord  V.  Lord,  65  Cal.,  84. 
Kearny  v.  Kearny,  72  Cal,  591. 
In  re  Noah,  73  Cal.,  591. 
McKinne  v.  Schaeffer,  74  Cal.,  614. 
Burdick's  Entate,  76  Cal.,  639. 
Walkerly  Estate,  77  Cal.,  644. 
In  re  Armstrong,  80  Cal.,  71. 
In  re  Walkerly,  81  Cal.,  579. 
In  re  Schmidt,  94  Cal.,  336. 
In  re  Smith,  99  Cal.,  451. 
Phelan  v.  Smith,  100  Cal.,  170. 
Estate  Garrity,  108  Cal.,  463. 

In  Re  Armstrong  it  was  settled  that  the  widow  without 
children  was  entitled  to  the  homestead.  In  the  Walkerly 
Estate  it  was  held  that  there  was  no  limitation  as  to  value. 
This  point  was  most  conclusively  settled  in  Re  Smith,  a 
Santa  Clara  case,  where  the  matter  was  forcibly  presented. 
In  that  case  the  rents  were  between  $400  and  $500  per 
month,  and  the  value  about  $75,000.  In  these  respects 
it  was  very  similar  to  the  one  at  bar. 

It  is  of  no  consequence,  as  alleged  by  counsel,  that  the 
petitioner  is  old  and  will  not  require  the  homestead  for 
many  years.  It  is  plainly  the  duty  of  the  Court  to  award 
the  same  to  her.  It  then  is  taken  out  of  the  estate  and 
becomes  her  property,  with  full  power  to  mortgage  or  sell 
or  devise  as  she  sees  fit. 

McKinne  v.  Schaeffer,  74  Cal.,  614. 
Even  if  the  petitioner  were  worth  millions  it  would  be 
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the  duty  of  the  Court  to  set  aside  the  homestead.  It  is  a 
statutory  right,  and  there  is  no  way  of  evading  the  plain 
terms  of  the  law. 

Not  even  the  insolvency  of  the  astate  would  bar  the 
petitioner  from  the  homestead,  for  the  reason  that  it  was 
the  intention  of  the  law  to  protect  the  family,  which  in 
nine  out  of  every  ten  cases  needs  such  protection  badly. 
(In  re  Bowman^  69  CaL,  244.)  Hence  it  is  of  no  conse- 
quence whether  the  widow  obtains  all  or  three-fourths  of 
the  estate.  This  should  not  cut  any  figure.  Moreover, 
we  have  her  sworn  testimony  that  she  has  no  property  of 
her  own  and  is  dependent  upon  the  estate  for  support. 
She  has  been  the  partner  of  decedent  for  about  forty 
years.  The  property  in  the  estate  was  gradually  accumu- 
lated by  both.  The  relatives  of  decedent  did  not  help  to 
make  it.  Hence  they  should  not  be  heard  to  protest 
successfully  against  this  petition. 

B. — Family  allowanoe. 

The  reason  given  for  the  homestead  will  also  apply  to 
the  family  allowance.  The  very  case  cited  by  the  attorney 
for  the  absent  heirs  (Lux  Estate,  100  Cal.,  593)  lays  down 
the  rule  that  the  condition  of  the  estate  and  the  mode  of 
living  during  the  lifetime  of  the  spouses  should  control. 
Mrs.  Hessler  testified  that  the  expenses  of  the  family  in 
her  husband's  lifetime  amounted  to  ^550  or  thereabouts 
every  month.  She  gave  a  list  of  all  articles  which  were 
absolutely  necessary  for  her  support  and  maintenance, 
and  her  position  in  society.  The  representative  of  the 
absent  heirs  says  that  $250  will  suffice,  but  that  if  the 
petition  for  a  homestead  be  denied  the  Court  can 
grant  a  much  larger  allowance  and  be  more  liberal.  But 
such  is  not  the  proper  construction  to  be  placed  upon  the 
law.  In  such  a  case  as  the  one  at  bar  the  Court  should 
grant  a  liberal  allowance,  even  if  in  that  way  it  antici- 
pates the  widow's  share. 

In  Vol.  1,  Werner's  American  Law  of  Administration, 
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page  165,  Sec.  79,  we  read  :  "  If  the  estate  is  large, 
apparently  solvent,  and  the  allowance  merely  an  anticipa- 
tion of  the  widow's  distributive  share,  a  more  liberal 
allowance  will  be  justified  than  where  it  is  small  or 
insolvent ;  and  what  would  be  a  reasonable  allowance  for 
one  accustomed  to  privation  and  labor  might  be  very 
unreasonable  for  one  raised  in  aflBiuence."  Even  if  the 
widow  had  a  separate  estate  of  her  own  (which  she  has 
not),  she  would  be  entitled  to  a  family  allowance. 

Lux  Estate,  100  Cal.,  593. 
Stevens  Estate,  83  Cal.,  325. 
Walkerly  Estate,  77  Cal.,  642. 
Schouler  Executors,  Sec.  449. 
Sawyer  v.  Sawyer,  28  Vt.,  745. 
Strawn  v.  Strawn,  53  111.,  263. 
TJiompsan  v.  Thompson,  51  Ala.,  493. 

In  this  State,  no  matter  what  the  amount  of  the  allow- 
ance may  be,  it  is  undeniable  that  the  right  to  an  allow- 
ance commences  from  the  death  of  decedent ;  the  only 
question  for  the  Court  is  the  quantum, 

C. — MonuTnent 

The  application  of  the  widow  states  that  $5,000  would 
be  a  suitable  sum  for  a  monument  to  be  erected  over  the 
grave  of  her  deceased  husband.  Objection  is  made  that 
the  amount  is  too  large,  and  that  the  Court  should  only 
allow  a  certain  sum  to  decently  mark  the  grave  of 
deceased,  and  that  any  further  expenditure  should  be 
made  by  petitioner  herself.  In  reply  to  this  objection 
petitioner's  counsel  says :  It  is  conceded  that  if  this 
estate  were  insolvent  no  such  sum  should  be  allowed. 
In  the  case  at  bar  we  have  a  comparatively  rich  estate, 
and  no  children,  and  no  near  kindred,  and  the  widow 
naturally  desires  to  erect  a  handsome  monument  to 
decedent's  memory.  Why  should  she  not  be  allowed  to 
do  so  ?     Who  will  be  injured  ?     No  one.     There  are  no 
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children.  The  widow  alone  represents  the  family:  She 
assisted  in  making  the  estate  as  valuable  as  it  is.  Cer- 
tainly it  is  only  just  that  she  should  be  allowed  to  make 
a  liberal  expenditure  in  this  matter. 

It  was  held  in  McGlinsey's  Appeal  (Pennsylvania),  S.  & 
R.,  64,  that  where  one  leaves  a  good  estate  and  no  children 
or  near  kindred  the  cost  of  a  handsome  monument  will 
be  allowed^ 

In  PistoTiua*  Appeal,  53  Mich.,  350,  it  is  said  :  "  A  delicate 
regard  for  all  those  whose  pecuniary  interests  are  likely 
to  be  diminished  by  the  funeral  charges  should  influence 
the  legal  representative;  but  at  the  same  time,  if  the 
estate  be  solvent  he  need  not  permit  penurious  and  un- 
feeling kindred  to  rob  the  deceased  of  the  last  decent 
tributes  to  his  memory. '* 

In  Bainbridge's  Appeal j  97  Penn.  St.,  482,  the  Court 
refused  to  control  the  discretion  of  an  executor  in  using 
the  entire  residue  of  the  estate,  after  paying  legacies,  in 
erecting  a  monument.  In  that  case,  however,  the  will 
provided  for  the  expenditure. 

It  has  been  held  in  some  States  that  the  widow  might 
of  her  own  volition  render  the  estate  liable  for  this 
expensive  monument. 

Ferrin  v.  Myrick,  41  N.  Y.,  315. 
Porter^s  Estate,  77  Penn.  St.,  43. 

But  in  this  case  the  widow  does  not  desire  to  do  this. 
Hence  she  has  made  due  application  to  the  Court  and 
given  notice  to  all  parties  interested. 

The  expense  of  the  monument  is  clearly  a  charge  for 
funeral  expenses,  and  a  reasonable  amount  for  this 
purpose  should  be  allowed. 

Van  Emon  v.  Superior  Court  Tulare  Co.,  76  Cal., 

589. 
Estate  of  Weringer,  100  Cal.,  345. 
2  Woerner's  Administration,  Sec.  358,  and  author- 
ities in  notes  6,  7  and  9. 
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CoujimI  lor  the  ioteigii  heii»  does  m^i  oontend  th«t  ib» 
cost  of  a  monumeiit  Ib  not  chargeable  to  the  estate.  TIm 
oidy  question  with  him  is  the  amoiinl  In  the  mattor  of 
monuments,  as  iu  the  homestead  and  family  allowance, 
Courts  have  been  liberal  ia  all  cases  where  the  estate  has 
been  solvent,  and  wheM  the  interests  of  children  have 
not  been  leas^^ed. 

The  Court  is  of  opinion  that  the  applications  should  be 
granted  ;  that  the  widow  is  entitled  to  a  homestead  and 
to  an  allowance  of  $300  per  month  ;  and  that  Hie  sum  of 
$2^500  may  be  appropriated  for  tho  purpose  of  erecting  a 
monumont  to  the  momory  of  deceased. 

So  ordered. 


Estate  of  JOANNA  TESSIER,  Deceased. 

[No.  3093.    Decided  OctcAier  23,  1B95.] 

Application  for  Distribution  to  Executor  as  Trustee. 


Trust — Creation  of — No  Particular  Fortnof  Words  Necessary^ 
if  Intention  Expressed — Executor  may  be  Both  Executor  and 
Trustee — Devise  of  Income  for  Life — Trust  not  Permitted  to  Fail 
for  Want  of  Trustee — Close  of  Administration — Commissions 
not  Apportioned  Until  Then — Duty  of  Court  and  Executor  to 
Speedily  <Mose  Administration. 


1.  Testatrix  directed  in  her  will  that  there  be  paid  otonthly  to  her 
daughter  a  specified  sum,  and  to  her  two  granddaoKhAecs  a  like 
sum,  share  and  share  alike,  and  in  case  of  the  death  of  either  of  the 
granddaughters,  without  issue,  the  survivor  to  take  the  whole  of 
the  last  named  sum ;  testatrix  fuittarer  provided  that,  on  Hie  death 
of  her  daughter,  her  estate  should  jgo  to  her  two  grandchildren, 
share  and  share  alike,  or  to  the  survivor  of  the  daughter  in  case  of 
the  death  of  either  of  the* granddaughters;  an  executor  was  ap- 
pointed by  the  will,  but  he  was  not  naoned  as  tmstee.  Held:  that 
a  trnst  has  been  cheated  by  the  will. 

2.  It  is  not  necessary  to  ose  the  wood '^tnat** or*' trustee,*'  or  any 
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pajTfcicmlar  fitrm  of  words,  ui  Greeting  a  trust,  ao  lioiig  as  tlie;:itttcn- 
tion  of  the  testator  is  expressed. 

^  A  persoa  may  declare  a  trust  either  directly  or  indirectly— the 
former,  by  creating  a  trust  eo  nomine  in  the  forms  and  terms  of  a 
trust ;  the  latter,  without  afiecting  to  create  a  trust  in  words,  by 
evincing  an  intention,  which  the  Court  will  eAectuate  through  the 
medium  of  an  impUed  trust. 

4.  An  executor  may  be  both  executor  and  trustee.  If  not  named 
expressly  a  trustee,  the  Court  may  determine  from  the  whole  will 
whether  he  is  not  to  act  as  trustee. 

5.  When  the  income  of  property  is  given  to  one  for  life,  and,  at  his 
death,  the  property  is  given  over  to  another,  and  no  trustee  is 
named  in  the  will,  the  executor  is  the  trustee  to  hold  the  property 
during  the  life  of  the  legatee  for  life. 

6.  A  trust  win  not  be  permitted  to  fail  for  want  of  a  trustee.  The 
Probate  Court  will  determine  whether  a  valid  trust  has  been  created, 
and  may  distribute  the  estate  to  a  trustee,  he  being  entitled  to  the 
possession  and  control  of  the  same. 

7.  Whenever  a  trust  is  created,  a  legal  estate  sufficient  for  the  execu- 
tion of  the  trust  shall,  if  possible,  be  implied. 

8.  It  is  the  duty  of  the  Court  and  executor  to  close  the  administration 
speedily,  and  as  soon  as  the  debts  and  expenses  of  administration 
are  paid  and  there  are  persons  entitled  to  the  possession  of  the 
estate. 

9.  Commissions  of  executors  and  administrators  cannot  be  apportioned 
until  close  of  administration,  and  an  executor  must  close  his 
account  as  executor  before  being  charged  as  trustee. 


The  petition  referred  to  in  the  opinion  was  filed  by 
L.  J.  Hardy,  Jr.,  administrator  with  the  will  annexed, 
on  September  26,  1895. 

Lowell  /.  Hardy y  Jr.,  Esq.,  petitioner,  in  pro,  per, 

Coffey,  J.-^The  facts  of  this  application,  as  shown  by 
petition  and  proof,  are  that  Joanna  Tessier  died  testate 
on  or  about  the  12th  day  of  January,  1884,  in  said  City 
and  County  of  San  Francisco,  leaving  real  and  personal 
property  therein,  and  being  at  the  time  of  her  death  a 
resident  thereof  ;  that  said  deceased  left  a  will,  which  was 
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duly  admitted  to  probate  by  said  Court  on  the  11th  day 
of  February,  A.  D.  1884,  and  that  thereafter,  the  executor 
named  having  renounced,  letters  of  administration  with 
said  will  annexed,  upon  said  estate,  were  duly  issued  to 
L.  F.  George,  who  acted  as  such  administrator  until  his 
death,  to  wit,  on  or  about  the  Ist  day  of  September,  A.  D. 
1888 ;  that  upon  the  written  request  of  Mrs.  Delia  A. 
Bell,  the  only  issue  of  said  decedent,  and  due  proceedings 
in  that  behalf,  letters  of  administration  with  said  will 
annexed,  upon  said  estate,  were  duly  issued  by  said 
Court  to  the  petitioner,  L.  J.  Hardy,  Jr.,  on  the  5th  day 
of  September,  A.  D.  1888,  and  that  he  is  still  such  ad- 
ministrator, and  that  said  estate  is  not  distributed  ;  that 
on  the  12th  day  of  February,  A.  D.  1884,  due  notice  to 
the  creditors  of  said  decedent  to  present  their  claims 
against  decedent,  as  required  by  law  and  the  order  of 
said  Court,  was  published  ;  that  on  the  28th  day  of  Feb- 
ruary, A.  D.  1884,  an  inventory  and  appraisement  of 
said  estate  was  filed  as  required  by  law  ;  that  more  than 
seven  years  have  elapsed  since  the  appointment  of  the 
petitioner  as  such  administrator  and  the  publication  of 
said  notice  to  creditors ;  that  on  the  27th  day  of  August, 
A.  D.  1895,  the  petitioner  filed  an  account  as  such  ad- 
ministrator, of  his  administration  of  said  estate,  up  to 
the  1st  day  of  August,  A.  D.  1895,  showing  that  there 
was  in  his  hands  as  such  administrator  in  cash  the  sum 
of  $3,438.99  and  certain  real  property  described  in  the 
petitions  ;  that  said  account  was  allowed  and  settled  as 
filed  ;  that  all  the  debts  of  said  decedent  and  of  said 
estate,  and  all  the  expenses  of  the  administration  thereof 
thus  far  incurred,  and  all  taxes  that  are  due  from  said 
estate,  have  been  paid  and  discharged,  except  the  fees  and 
commissions  of  the  administrator  ;  that  the  petitioner 
filed  a  supplemental  report  of  his  administration  since 
August  1, 1895,  to  the  23d  day  of  September,  A.  D.  1895  ; 
that  said  estate  is  now  in  a  condition  to  be  distributed  to 
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the  petitioner  as  a  trustee  thereof  under  and  pursuant  to 
the  provisions  of  said  will  ;  that  it  is  provided  in  said 
will  that  the  income  of  said  estate  shall  be  paid  to  Mrs. 
Delia  A.  Bell  and  Mabel  F.  White,  now  Mabel  P.  Sumner 
— Merced  F.  White,  mentioned  in  said  will  as  a  devisee, 
having  died  when  about  seven  years  of  age — daring  their 
joint  lives ;  tibat  said  devisees  Delia  A.  Bell  and  Mabel 
F.  Sumner  are  alive,  and  that  said  estate  cannot  be  dis- 
tributed to  them  or  either  of  them  until  the  death  of  one 
of  them  ;  that  by  the  provisions  of  said  will  a  trust  has 
been  created,  and  said  estate  has  been  devised  in  trust, 
and  the  administrator  is  in  legal  effect  named  as  a  trustee 
in  said  will  to  carry  out  the  terms  thereof ;  that  the  resi- 
due of  said  estate  now  remaining  in  the  hands  of  the 
petitioner,  as  administrator,  consists  of  the  property  de- 
scribed in  the  petition  ;  that  said  estate  was  the  separate 
property  of  said  decedent,  who  died  unmarried. 

The  prayer  of  the  petitioner  is  that  the  residue  of  said 
estate,  after  payment  of  his  fees  and  commissions,  be  dis- 
tributed to  him  as  a  trustee  under  said  will ;  that  the 
administration  of  said  estate  be  closed,  and  he  be  dis- 
charged from  his  trust  as  such  administrator. 

The  petition  is  concurred  in  by  the  surviving  bene- 
ficiaries named  in  the  will. 

The  will  is  as  follows  : 

**I,  Joanna  Tessier,  of  the  City  and  County  of  San 
Francisco,  State  of  California,  being  of  sound  and  dis- 
posing mind  and  memory,  do  make,  publish  and  declare 
this  my  last  will  and  testament. 

"  First.  I  will  and  direct  that  all  my  just  debts  which 
may  exist  against  me  at  my  decease  may  be  settled. 

"  Second.  I  will  and  direct  that  my  executor  hereinafter 
named  enter  into  the  possession  of  all  my  real  estate  and 
receive  and  receipt  for  all  the  rents,  issues  and  profits 
thereof,  and  from  the  proceeds  thereof  pay  all  taxes,  in- 
surance, assessments  and  costs  of  repairs  on  said  prem- 
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ises,  and  out  of  the  residue  of  said  rents  and  profits  pay 
monthly  to  the  Hibernia  Bank,  to  be  applied  in  liquida- 
tion of  the  mortgage  held  on  my  property,  the  monthly 
interest  and  one  hundred  dollars  principal. 

''  Third.  After  the  payments  provided  for  as  aforesaid, 
I  direct  that  the  sum  of  fifty  dollars  be  paid  monthly  to 
my  dau^ter,  Delia  A.  Bell ;  and  fifty  dollars  to  my 
grandchildren,  Merced  Funda  White  and  Mabel  Florence 
White,  to  be  divided  between  them  share  and  share 
alike,  and  in  ease  of  the  death  of  either  without  issue  the 
survivor  to  take  the  whole  thereof. 

''  If  at  the  end  of  every  succeeding  twelve  months 
there  shall  remain  any  money  so  received  unexpended, 
the  same  shall  be  divided  into  two  equal  parts,  the  one 
part  to  be  paid  to  said  Delia  A.  Bell,  the  other  to  said 
grandchildren  equally.  Said  payments  to  said  Delia  A. 
Bell  and  to  said  grandchildren  are  to  be  continued  during 
their  natural  lives.  On  the  death  of  either  of  said  grand- 
children without  issue  the  survivor  to  take  her  share. 

"  On  the  death  of  Delia  A.  Bell  I  give  and  bequeath  all 
my  real  and  personal  property  to  my  said  grandchildren, 
share  and  share  alike,  or  to  the  survivor  of  said  Delia  A. 
Bell  in  case  of  the  death  of  either  of  said  children 

''  Fourth.  In  case  any  of  the  buildings  situated  and 
being  upon  any  of  the  lots  of  land  owned  by  me  shall  be 
destroyed  by  fire,  I  direct  that  the  land  be  sold  and  the 
proceeds  of  said  sale,  together  with  the  money  realized 
from  the  policy  of  insurance,  be  used  in  the  purchase  of 
other  productive  property. 

"  Fifth.  I  give  and  bequeath  all  my  household  prop- 
erty, consisting  of  furniture,  bedding,  etc.,  etc.,  to  my 
said  grandchildren  share  and  share  alike. 

"  Sixth.  In  case  any  money  should  be  realized  out  of 
the  foreclosure  of  the  mortgage  held  by  me  on  the  prop- 
erty formerly  owned  by  me  situated  on  the  easterly  side 
of  Waverly  Place,  I  direct  that  the  same  be  re-invested  in 
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the  purchase  of  productive  real  estate  in  this  city  ;  and  if 
said  property  is  sold  on  a  decree  foreclosing  said  mort- 
gage I  authorize  my  said  executor  to  purchase  the  same 
for  the  benefit  of  my  estate,  or,  in  case  of  bidders  at  the 
sale,  to  allow  said  property  to  be  purchased  by  others  as 
in  his  discretion  may  seem  for  the  best  interests  of  my 
estate. 

"  All  rents  received  from  the  property  at  any  time  in 
the  hands  of  my  said  executors  is  to  be  divided  as  pro- 
vided aforesaid  and  in  pursuance  of  and  accordance  with 
the  provisions  aforesaid. 

"  Seventh.  I  hereby  nominate  and  appoint  George  W. 
Gibbs  executor  of  this  my  last  will  and  testament.  I 
hereby  revoke  all  former  wills." 

Duly  signed  and  witnessed  July  19,  1882. 

The  administrator  of  said  estate  submits  the  proposi- 
tion for  a  distribution  to  himself  as  a  trustee  of  the  resi- 
due of  said  estate. 

A  trust  has  been  created  by  the  will  of  said  decedent ; 
whether  it  is  an  express  or  implied  trust  matters  not. 
The  Court  thinks  it  is  an  express  trust  under  Section  857 
of  the  Civil  Code,  because  the  will  has  created  a  trust  for 
all  the  purposes  mentioned  in  said  section,  and  being  in 
writing  complies  in  that  respect  with  Section  852,  Civil 
Code. 

It  is  not    pecessary  to  use    the   word    "trust"    or  -» 

"trustee,"  or  any  particular  form  of  words,  in  creating  a  7v 

trust,  so  long  as  the  intention  of  the  testator  is  expressed. 

Perry  on  Trusts,  par.  82,  112. 
Luco  V.  De  Toro,  91  CaL,  405. 

A  person  may  declare  a  trust  either  directly  or  in- 
directly  ;  the  former  by  creating  a  trust  eo  nomine^  in  the 
form  and  terms  of  a  trust ;  the  latter  without  affecting  to 
create  a  trust  in  words,  by  evincing  an  intention,  which 
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the  Court  will  effectumte  through  the  medium  of  an  im* 
plied  trust 

Law  of  Trusts,  Lewin,  p.  108. 

An  executor  may  be  both  executor  and  trustee. 
Law  of  Trusts,  Lewin,  p.  204. 

If  not  named  expressly  a  trustee,  the  Court  may  deter* 
mine  from  the  whole  will  whether  he  is  not  to  act  as 
trustee. 

Perry  on  Trusts,  par.  262. 

Toronto  Trust  Co.  v.  Chicago  R.  R.  Co.,  7  American 
Probate  Reports,  294. 

When  the  income  of  property  is  given  to  one  for  life, 
and  at  his  death  the  property  is  given  over  to  another, 
and  no  trustee  is  named  in  the  will,  the  executor  is  the 
trustee  to  hold  the  property  during  the  life  of  the  legatee 
for  life. 

Perry  on  Trusts,  par.  262. 

By  the  will  under  consideration  the  executor  is 
directed  to  enter  into  the  possession  of  all  real  estate, 
receive  all  rents,  'etc.,  and  out  of  the  proceeds  thereof 
pay  all  taxes,  etc.,  and  out  of  residue  of  income  pay 
Hibernia  Bank  certain  sums,  also  to  pay  to  Delia  A.  Bell 
and  the  two  granddaughters  certain  sums  of  money  dur- 
ing their  natural  lives. 

By  said  will  all  the  estate  is  bequeathed  and  given  to 
said  grandchildren  on  the  death  of  said  Delia  A.  Bell, 
but  not  before  such  death. 

The  executor  is  also  directed  and  empowered  to  invest 
in  the  purchase  of  productive  real  estate  any  money  to 
be  derived  from  foreclosure  of  a  certain  mortgage  ;  or  to 
purchase  the  property  if  sold  under  a  foreclosure. 

A  trust  has  been  without  doubt  created. 

The  intention  of  the  decedent  can  be  executed  only 
through  a  trustee,  otherwise  the  administration  of  said 
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estate  codld  not  be  closed  until  the  death  of  Delia  A. 
Bell ;  or^  if  the  testator  had  postponed  the  final  distribu- 
tion during  lives  in  being,  including  the  life  of  the  ad- 
ministrator (Civil  Godoi  716),  until  after  the  death  of  the 
administrator  ;  during  which  time  no  final  commissions 
or  fees  could  be  allowed  to  the  administrator. 

Commissions  cannot  be  apportioned  until  close  of  ad* 
ministration  of  estate. 

Estate  of  Barton,  56  Cal.,  87. 
Code  Civil  Procedure,  1618. 

It  is  the  duty  of  the  Court  and  executor  to  close  the 
administration  speedily  and  as  soon  as  the  debts  and  ex- 
penses of  administration  are  paid  and  there  are  persons 
entitled  to  the  possession  of  the  estate. 

Estate  of  Pritchett,  61  Cal.,  568. 
Estate  of  Hinckley,  58  Cal.,  457,  518. 
C.  C.  P.,  1652. 
C.  C.  P.,  1665. 

An  estate  may  be  distributed  to  a  trustee,  he  being 
entitled  to  the  possession  and  control  of  the  same. 

C.  C.  P.,  1699,  amendment  of  1895. 
C.  C.  P.,  1702,  amendment  of  J  891. 

A  trust  will  not  be  permitted  to  fail  for  want  of  trustee. 

Hill  V.  Den,  54  Cal.,  6-20. 
Estate  of  Hinckley,  58  Cal.,  457. 
Smith  V.  Davis,  90  Cal.,  25. 
C.  C.  P.,  1702  (amendment).  ^ 

The  Probate  Court  will  determine  whether  a  valid 
trust  has  been  created. 

Estate  of  Hinckley,  58  Cal.,  458,  518. 

The  executor  must  close  his  account  as  executor  before 
being  charged  as  trustee. 

Perry  on  Trusts,  par.  263. 
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Wherever  a  trust  is  created  a  legal  estate  sufficient  for 
the  execution  of  the  trust  shall,  if  possible,  be  implied. 

The  Court  has  in  some  instances  supplied  the  estate 
in  toto,  as  where  a  testator  devised  to  a  feme  covert  the 
issues  and  profits  of  certain  lands,  to  be  paid  by  his  exec- 
utors, and  it  was  held  that  the  land  itself  was  devised  to 
the  executors  in  trust  to  receive  the  rents  and  profits  and 
apply  them  to  the  use  of  the  wife. 

Law  of  Trusts,  Lewin,  Vol.  1,  p.  213. 

By  distributing  this  estate,  which  is  now  in  condition 
for  such  distribution,  to  a  trustee,  the  Court  will  put  the 
estate  in  the  best  condition  for  the  execution  of  the  in- 
tention of  the  testator  and  the  law,  and  enable  the  admin- 
istrator to  close  his  work,  now  in  the  eighth  year,  and 
receive  compensation  for  his  services. 

All  parties  interested  in  said  estate  consent  to  these 
proceedings,  and,  there  being  no  limitation  in  the  will 
upon  their  power  to  alienate  their  interests,  it  would  ap- 
pear that  the  Court  should  exercise  its  discretion,  if  any, 
in  their  favor. 

Civil  Code,  699-867. 
Application  granted. 
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Estate  of  DOMINICK  E.  GRIFFITHS, 

Deceased. 

[No.  16,436.    Decided  November  18,  1895.] 

Application  for   Letters   of  Administration  by 

Nominee  of  Brothers  of  Intestate  and 

by  Public  Administrator. 


Administrator — Non-Resident  not  Entitled  to  Serve  as — Non- 
Resident  Heirs^  Other  than  Husband  or  Wife^  not  Entitled  to 
Nominate  —  Supreme  Court  Decisions  —  To  he  Followed  until 
Overruled — Decisions  of  Department  of  Superior  Court  —  Not 
Absolutely  Binding  on  Other  Departments^  but  to  be  Followed  as 
Authority — Code  Sections  in  Pari  Materia  to  be  Read  Together. 


1.  Sections  of  the  codes  relating  to  the  same  sabject  matter  are  to  be 
read  together  in  order  to  ascertain  the  intention  of  the  Legislature. 

2.  A  person  who  is  not  a  bona  fide  resident  of  this  State  is  not  compe- 
tent or  entitled  to  serve  as  administrator  (Sec.  1369,  C.  C.  P.),  and 
such  person,  unless  he  or  she  be  the  surviving  husband  or  wife 
(Sec.  1365,  C.  C.  P.),  is  not  entitled  to  nominate  an  administrator 
in  the  first  instance  (Sec.  1379,  C.  C.  P.)  or  to  have  letters  already 
granted  revoked  and  his  nominee  appointed.     (Sec.  1383,  C.  C.  P.) 

3.  Section  1383  of  the  Code  of  Civil  Procedure  applies  only  to  an 
application  for  a  revocation  of  letters,  and,  in  order  to  give  the 
Court  jurisdiction,  a  petition  must  be  presented  praying  for  the 
revocation  of  letters.  The  section  has  no  application  to  a  petition 
for  letters  in  the  first  instance. 

4.  As  between  the  nominee  of  non-resident  brothers  of  the  intestate, 
who  are  his  heirs  at  law,  and  the  Public  Administrator,  the  latter 
is  entitled  to  letters  of  administration. 

5.  When  the  Supreme  Court  has  passed  upon  a  proposition  of  law,  any 
new  arguments  are  to  be  presented  to  that  Court,  and,  until  it  over- 
rules its  decisions,  they  are  to  be  followed  by  the  lower  Court. 

6.  The  Superior  Court  of  the  City  and  County  of  San  Francisco  is 
composed  of  twelve  departments,  and,  while  the  decisions  of  one 
department  are  not  absolutely  binding  upon  the  other  departments, 
such  decisions  should  at  least  be  regarded  as  authority,  and  the 
other  departments  should  not  decline  to  follow  them  except  for  the 
gravest  reasons. 
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Dominiok  E.  Griffiths  died  iotastate  in  the  Republic  of 
Mexico  on  May  27,  1895.  At  the  time  of  his  death  he 
was  a  resident  of  San  Francisco,  California,  and  left  estate 
therein.  He  left  him  surviving  as  his  heirs  his  brothers, 
Joseph,  Thomas  M.  and  Edgar  V.  Griffiths.  These  heirs 
resided  in  New  York,  and  on  August  23,  1896,  signed  a 
request  in  writing  that  William  S.  Phelps  be  appointed 
administrator  of  their  brother's  estate,  and  on  September 
30, 1895,  Mr.  Phelps  filed  his  petition  for  letters,  together 
with  this  request.  On  the  following  day  A.  C.  Freese, 
Public  Administrator  of  the  City  and  County  of  San 
Francisco,  filed  a  counter-petition. 

The  provisions  of  the  Code  of  Civil  Procedure  construed 
in  the  opinion  below  are  as  follows  : 

*^  Section  1365.  Administration  of  the  estate  of  a  person 
dying  intestate  must  be  granted  to  some  one  or  more  of 
the  persons  hereinafter  mentioned,  the  relatives  of  the 
deceased  being  entitled  to  administration  only  when 
they  are  entitled  to  succeed  to  his  personal  estate,  or  some 
portion  thereof ;  and  they  are,  respectively,  entitled 
thereto  in  the  following  order  : 

"  1.  The  surviving  husband  or  wife,  or  some  competent 
person  whom  he  or  she  may  request  to  have  appointed  ; 

*'  2.     The  children  ; 

'*  3,     The  father  or  mother  ; 

"  4.     The  brothers  ; 

"5.     The  sisters;     ♦     *     * 

*'  8.     The  Public  Administrator." 

"  Section  1369.  No  person  is  competent  or  entitled  to 
serve  as  administrator  or  administratrix  who  is  *  *  *  ; 
2.     Not  a  bona  fide  resident  of  the  State." 

"  Section  1379.  Administration  may  be  granted  to  one 
or  more  competent  persons,  although  not  otherwise 
entitled  to  the  same,  at  the  written  request  of  the  person 
entitled,  filed  in  the  Court/' 

*'  Section  1383.     When  letters  of  administration  have 
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been  granted  to  any  other  person  than  the  8ttrYiying 
husband  or  wife,  child,  father,  mother,  brother  or  sister  of 
the  intestate,  any  one  of  them  who  is  competent,  or  any 
competent  person  at  the  written  request  of  any  one  of 
them,  may  obtain  the  revocation  of  the  letters  and  be 
entitled  to  the  administration,  by  presenting  to  the  Court 
a  petition  praying  the  revocation  and  that  letters  of 
administration  may  be  issued  to  him.'' 

Messrs.  Morrison,  Stratton  &  Foerster,  for  petitioner 
William  S.  Phelps. 

J.  D.  Sullivan,  Esq.,  for  petitioner  A.  C.  Freese,  Public 
Administrator. 

Coffey,  J. — These  are  applications  for  letters  of 
administration  upon  the  estate  of  Dominick  E.  Griffiths  ; 
one  application  being  filed  by  the  Public  Administrator, 
and  one  by  W.  S.  Phelps  at  the  request  of  the  brothers 
of  the  decedent,  who  are  his  sole  heirs  at  law,  and  who 
are  all  non-residents  of  the  State  of  California. 

The  application  of  Phelps  should  be  denied  and  letters 
issued  to  the  Public  Administrator,  for  the  reasons  : 

1.  The  Supreme  Court  has  decided  in  several  cases, 
on  this  state  of  facts,  that  the  Public  Administrator  is 
entitled  to  letters  of  administration. 

Estate  of  Beech,  63  Cal.,  458. 
Estate  of  Hyde,  64  Cal.,  228. 
Estate  of  Muersing,  103  Cal.,  585. 

Counsel  for  Mr.  Phelps  endeavors  to  avoid  the  effect  of 
these,  decisions  by  contending  that  the  arguments  he 
adduces  were  not  presented  to  the  Supreme  Court  in 
those  cases. 

This  Court  will  not  overrule  the  Supreme  Court 
decisions  on  any  such  presumption  as  that. 

Such  an  argument  could  be  made  to  the  Supreme 
Court,  and,  if  they  desired,  they  could  reverse  their  former 
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decisions  ;  bat,  until  such  decisions  are  reversed  by  the 
Supreme  Court,  they  are  the  law  in  all  such  cases,  to  be 
followed  by  the  lower  Court. 

2.  The  petition  of  Phelps  should  be  denied  because, 
upon  the  very  arguments  presented  by  his  counsel,  the 
Superior  Court  of  the  City  and  County  of  San  Francisco 
(per  Slack,  J.)  has  decided  in  two  cases  that  the  Public 
Administrator  is  entitled  to  letters. 

See  Estate  of  Clarissa  P.    WJieeler,  No.    15,634, 
Probate. 

Estate  of  Jacob  Rehder,  No.  16,125,  Probate. 

So  far  as  Judge  Slack's  decision  is  concerned,  counsel 
contend  that  Department  Ten  being  of  equal  jurisdiction 
with  this  department,  that,  while  his  decision  would  be 
the  law  of  the  particular  estate  in  which  it  was  made, 
it  would  not  be  and  is  not  authority  in  this  case. 
Counsel  further  contend  that  this  department  will  not  be 
governed  by  any  decision  of  Judge  Slack,  unless  the 
reason  of  such  decision  addresses  itself  to  the  mind  of 
this  Court  and  this  Court  is  convinced  that  such  decision 
is  a  proper  exposition  of  the  law. 

In  the  case  at  bar,  whatever  possible  criticism  might  be 
made  upon  a  reversal  by  the  Supreme  Court  would  attach 
to  the  Judge  of  this  department,  even  though  his  decision 
should  be  based  upon  the  prior  decision  of  Judge  Slack 
as  authoritv  ;  and  it  is  further  submitted  that  unless  this 
Court  is  convinced,  independently  of  the  authority  of 
Judge  Slack's  decision,  that  the  contention  of  the  Public 
Administrator  is  correct,  that  the  petitioner,  Phelps,  should 
not  have  cast  upon  him  the  hardship  and  expense  of 
being  an  appellant  instead  of  a  respondent  in  any  review 
of  this  case  by  the  Supreme  Court. 

The  provisions  of  the  Code  of  Civil  Procedure  affecting 
this  controversy  are  embraced  from  Section  1865  to  Sec- 
tion 1388,  inclusive.  It  is  not  necessary  to  quote  these 
sections  in  full. 
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The  application  of  Mr.  Phelps  is  based  upon  the  pro- 
visions of  Section  1383  of  the  Code  of  Civil  Procedure, 
and  he  takes  the  position  that  while  that  section,  properly 
speaking,  provides  for  the  revocation  of  letters,  and  the 
question  now  before  this  Court  is  as  to  the  original 
issuance  of  letters,  yet  the  controversy  practically  rests 
upon  the  interpretation  of  Section  1383.  For  if  Mr. 
Phelps,  as  the  nominee  of  the  non-resident  brothers  of 
the  deceased,  is  entitled  to  have  the  letters  of  the  Public 
Administrator  revoked  immediately  after  their  issuance, 
that  then  and  in  that  event  the  first  appointment  would 
foe  nugatory  and  the  procedure  dilatory,  which  is  contrary 
to  the  policy  of  the  law  and  will  not  be  upheld  by  this 
Court. 

Counsel  for  Mr.  Phelps  contend  :  that  where  this  section 
says,  **any  competent  person  at  the  written  request  of 
any  one  of  tJiemy"  that  this  "  any  one  of  them  "  refers  to 
the  husband,  wife,  child,  father,  etc.,  without  any  refer- 
ence to  their  competency  or  incompetency  ;  that  it  is  an 
elementary  rule  of  grammatical  and  legal  construction, 
that  where  a  portion  of  a  sentence  refers  to  a  class  of 
persons  such  as  "them"  or  "those"  or  the  "aforesaid 
persons,"  such  reference  will  not  be  limited  to  the 
parenthetical  division  of  the  sentence  next  preceding  the 
reference,  but  will  go  back  to  the  first  recital  of  the  class 
behind  such  parenthetical  sentence  ;  that  the  words  "  any 
one  of  them  "  cannot  be  held  to  refer  to  the  parenthetical 
sentence  next  preceding,  to  wit,  "any  one  of  them  who  is 
competent,"  but  refers  to  the  list  of  persons  immediately 
preceding  that  parenthetical  sentence  ;  that  this  is  the  only 
reasonable  construction,  and,  had  the  legislators  desired 
that  the  nomination  should  be  only  at  the  request  of  the 
person  who  is  competent,  they  should  have  said  so  ;  that 
they  do  not  say  so,  and  in  order  to  have  said  so  they  should 
have  said,  "at  the  written  request  of  any  one  of  them 
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who  18  competent"  thus  making  the  reference  cover  the 
same  claBS  as  the  parenthetical  sentence  preceding  it. 

The  Estate  of  Stevenson,  72  Cal.,  164,  it  is  claimed, 
supports  this  construction  of  that  section.  At  page  166 
of  the  report  the  Court  uses  this  language :  '*  And  that 
section"  [1365,  C.  C.  P.]  "does  not  conflict,  as  the  appel- 
lant contends,  in  any  respect  with  Section  1383,  0.  C.  P.'' 

Counsel  argue  that  the  only  way  in  which  Sections  1365 
and  1383  can  be  entirely  reconciled  is  by  giving  to  Section 
1383  this  construction  ;  that  this  is  demonstrated  by  a 
simple  reading  of  the  two  sections  ;  for  if,  as  was  decided 
in  the  Estate  of  Stevenson^  the  surviving  husband  or  wife 
can  nominate  whether  competent  or  not,  the  same  con- 
struction must  be  given,  under  Section  1383,  to  the 
brothers  whether  competent  or  not. 

Indeed,  say  the  counsel,  by  examining  the  record  in  the 
Estate  of  Stevenson,  it  appears  that  the  appellant's  counsel, 
Messrs.  Sawyer  &  Burnett,  contended,  on  page  6  of  their 
brief,  for  the  construction  of  Section  1383  which  is  here 
denied  ;  that  is,  that  the  nomination  must  be  the  nomina- 
tion of  a  competent  person. 

In  the  brief  in  that  case  the  attorneys  for  appellant 
proceed  as  follows  : 

"  We  contend  that,  by  the  provisions  of  the  section 
under  consideration,  an  innocent  kinsman  is  not  only 
disqualified  from  serving  as  administrator,  but  also 
estopped  from  appointing  another.  Argument  on  this 
point  is  superfluous,  as  a  mere  reading  of  the  law  estab- 
lishes it.  'When  letters  of  administration  have  been 
granted  to  any  person  other  than  the  surviving  husband 
or  wife,  etc.,  etc.,  *  *  *  any  one  of  them  who  is  com- 
petent, or  any  competent  person  at  the  written  request  of 
any  one  of  them^ — L  e.,  at  the  written  request  of  any  one 
of  them  who  is  competent  This  is  the  unavoidable 
grammatical  and  logical  construction  of  the  statute,  and 
as  a  consequence  the  incompetent  husband  or  wife,  or 
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any  other  incompetent  relative,  cannot  nominate  a  com- 
petent substitute.  Section  1366,  therefore,  if  it  confer  the 
right  of  nomination  on  the  non-resident  wife  (which  we 
feel  justified  in  doubting),  is  here  flatly  contradicted. 
For,  although  Section  1383  does  not  expressly  put  the 
negative  deolaration  that  no  competent  person  can  appoint 
another,  yet  it  permits  this  privilege  only  to  those  who 
are  competent.  In  effect,  therefore,  it  is  prohibitory,  and 
antagonizes  the  Cotter  decision.  But  if,  on  the  other 
hand,  we  could  construe  the  two  sections  (1365  and  1383) 
80  that  both  would  stand,  it  can  only  be  done  by  denying 
that  Section  1365  contemplated  the  right  of  an  incompe* 
tent  husband  or  wife  to  appoint  a  nominee.  Thus  only 
can  they  be  reconciled  and  the  law  reduced  to  harmony 
and  consistency." 

The  Supreme  Court,  however,  did  not  reconcile  those 
two  sections  in  the  manner  suggested  by  counsel  in  that 
case,  by  denying  the  right  of  either  an  incompetent 
husband  or  wife  to  nominate,  but,  on  the  contrary,  upheld 
such  right  of  nomination  under  Section  1365,  and,  there- 
fore, since  the  Supreme  Court  declared  that  there  was  no 
conflict,  they  must  have  reconciled  those  sections  by 
giving  to  Section  1383  the  construction  for  which  counsel 
contend  ;  for  it  is  manifest  that  if,  under  Section  1365, 
the  surviving  spouse  can  nominate,  in  no  other  manner 
can  those  sections  be  reconciled. 

A  further  argument  is  submitted  in  favor  of  giving  to 
Section  1383  the  construction  asked  for  by  petitioner 
Phelps,  as  follows  :  Section  1383  provides  for  the  revoca- 
tion of  letters,  and  is  the  only  section  in  the  code  which 
does  so  provide.  Section  1365,  and  other  sections  subse- 
quent to  it  and  prior  to  Section  1383,  relate  only  to  the 
application  for  letters  in  the  first  instance.  Since  the 
Legislature  has  provided  in  express  terms  for  such  revoca- 
tion in  Section  1383,  this  Court  will  not  seek  to  patch  up 
authority  for  the  persons  seeking  such  revocation  from 
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other  sections  of  the  code,  but  will  look  to  Section  1383 
AS  alone  embodying  the  law  on  the  subject. 

It  is  manifest,  therefore,  that  if  a  surviving  husband  or 
wife  has  a  right  to  nominate  a  person  to  obtain  revoca- 
tion of  letters  issued,  such  right  must  arise  from  the  pro- 
visions of  Section  1383,  or  it  does  not  exist.  A  mere 
inspection  of  that  section  will  show  that  a  surviving  hus- 
band or  wife  and  surviving  brothers  are  in  exactly  the 
same  position.  No  distinction  whatever  is  made  between 
them,  and,  as  a  necessary  result,  if  surviving  brothers 
incompetent  to  serve  because  of  non-residence  cannot 
nominate  a  person  to  secure  revocation  of  letters  issued, 
a  similarly  incompetent  surviving  spouse  cannot  so 
nominate. 

If  the  construction  contended  for  by  the  Public  Admin- 
istrator is  given  to  Section  1383,  we  would  be  met  with 
this  curious  anomaly,  that  though  a  surviving  spouse, 
incompetent  from  non-residence  to  act,  would  have  the 
absolute  right,  under  Section  1865,  to  nominate  a  person 
who  would  obtain  letters  of  administration  in  the  first 
instance,  still,  if  such  surviving  spouse  failed  to  do  so, 
and  the  Public  Administrator  or  some  other  person  should 
be  appointed,  revocation  of  the  letters  so  issued  could  not 
be  obtained  by  such  incompetent  surviving  spouse. 

Counsel  for  Mr.  Phelps  contend  that  this  would  be  the 
unavoidable  result  of  construing  Section  1383  in  the 
manner  contended  for  by  the  Public  Administrator,  for 
that  section  makes  no  distinction  between  the  rights  of  a 
nominee  of  a  surviving  husband  and  wife  and  the  rights 
of  a  nominee  of  brothers  or  sisters. 

They  say  this  cannot  be  the  policy  of  the  law  nor  the 
intention  of  the  Legislature,  for  since  the  surviving  spouse 
<^an  nominate  in  the  first  instance,  though  incompetent  to 
serve,  there  is  and  can  be  no  reason  why  they  should  not 
be  similarly  allowed  to  nominate  for  revocation. 

In  the  written  opinion  filed  by  Judge  Slack  in  one  of 
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the  cases  above  referred  to,  in  which  a  contest  similar  to 
this  arose,  he  bases  his  opinion  principally  upon  the 
reason  that  it  is  not  reasonable  to  suppose  that  the  Legis- 
lature intended  to  provide  that  a  non-resident  child  could 
not  nominate  an  administrator,  and  at  the  same  time  did 
intend  to  provide  that,  upon  the  appointment  of  another 
person,  the  child  could  then  secure  the  revocation  of  the 
letters  and  the  appointment  of  the  other  nominee,  whose 
appointment  he  could  not  have  originally  obtained. 

But  it  is  contended,  by  the  counsel  for  the  nominee, 
that  the  intention  of  the  Legislature  is  manifestly  the 
reverse  of  that  recited  by  Judge  Slack,  and  attention  is 
directed  to  the  provisions  of  Section  1379  in  that  regard. 
That  section  evidently  intended  to  provide  that  the  person 
entitled  to  letters  because  of  being  in  the  proper  class,  as 
laid  down  by  Section  1365,  could,  if  a  non-resident, 
nominate  another  to  be  appointed  in  his  stead.  The 
section  is  carelessly  drawn,  and  proceeds :  **  When  the 
person  entitled  is  a  non-resident,"  etc.,  and  the  Supreme 
Court  has  held  in  the  Estate  of  Beech,  63  Cal.,  468,  that 
by  Section  1379  the  Legislature  has  provided  for  a  con- 
tingency which  never  can  arise,  since  it  uses  the  words 
^'  the  person  entitled,"  and  since  a  non-resident  cannot 
be  '*  entitled  "  because  of  such  non-residence  the  section 
is  virtually  of  no  effect. 

However,  though  Section  1379  may  be  carelessly  and 
unskillfuUy  drawn  and  worded,  still  the  intention  is 
manifest  to  give  the  person  entitled  the  right  to  nominate 
though  a  non-resident,  for  it  cannot  be  contended  that 
the  Legislature  would  burden  the  statute  books  with  a 
law  which  would  be  without  effect,  except  by  construing 
it  to  give  a  non-resident  the  right  to  nominate. 

But  it  chances  that  Section  1383  following  Section  1379 
is  more  carefully  and  skillfully  drawn,  and  by  its  terms 
the  right  to  nominate  for  revocation  is  expressly  given  to 
a  non-resident  by  language  to  which,  it  is  insisted  by 
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couniel  for  the  nomineey  no  other  construction  can  be 
Kiven. 

If  it  should  be  held,  under  the  decisions  of  the  Supreme 
Court  construing  Section  1379,  that  in  effect  Section  1383 
•conflicts  with  it,  why  then  Section  1383  must  prevail. 
See  Sections  4488-4484,  Political  Code. 

In  case  of  conflict  the  later  section  must  prevail, 
though  to  give  it  effect  works  a  repeal  of  the  prior  section. 

It  is  said  that  the  arguments  herein  adduced  have 
never  been  presented  to  the  Supreme  Court  and  were  not 
presented  to  Judge  Slack  in  the  cases  decided  by  him 
{published  in  the  San  Franciaeo  Law  Journal^  Saturday, 
November  16,  1896). 

While  these  decisions  are  not  absolutely  binding  upon 
another  department  of  the  Superior  Court,  such  de- 
oisions  should  at  least  be  taken  as  authority  for  a  decision, 
and  they  should  not  be  reversed  by  another  department 
of  this  Court  except  for  the  gravest  reasons,  which  do 
not  exist  in  this  case. 

3.  The  petition  of  Mr.  Phelps,  the  nominee,  should 
be  denied  because  Section  1383  of  the  Code  of  Civil  Pro- 
cedure, upon  which  he  bases  his  application,  is  wholly 
inapplicable  to  the  application  in  this  case. 

Section  1383  applies  only  to  an  application  for  a  revo- 
cation of  letters,  and  in  order  to  give  the  Court  jurisdiction 
a  petition  must  be  presented  praying  for  the  revocation 
of  letters.  In  this  case  there  is  no  such  petition,  and 
this  Court  is  called  upon  to  presume  that  if  letters  of 
administration  were  issued  to  the  Public  Administrator 
the  brothers  of  the  decedent  in  New  York  would  be  dis- 
satisfied, and  would  ask  to  have  those  letters  revoked  ; 
this  they  have  not  done,  and  until  they  are  dissatisfied 
with  an  administrator  appointed  there  can  be  no  proceed- 
ing under  Section  1383. 

4.  The  application  of  Mr.  Phelps  should  be  denied 
for  the  reason  that  under  a  proper  construction  of  Section 
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1383  the  brothers  would  not  be  entitled  to  hare  letters  of 
administration  issued  herein  to  the  Public  Administrator 
revoked,  even  if  the  same  had  been  granted,  because  they 
themselves  are  not  competent  to  serve  as  administrator 
and  cannot  request. 

Estate  of  Clarissa  P.  Wheeler,  No.  15,634,  Probate. 
Estate  of  Jacob  Rehdetf  No.  16,125,  Probate. 

The  construction  given  by  Judge  Slack  to  Section  1388 
is  the  correct  construction  of  the  statute  and  harmonizes 
the  several  sections,  to  wit,  1365,  1379  and  1383. 

See,  also,  Estate  of  Stevenson,  72  Cal.,  164. 

At  the  end  of  the  opinion  the  Court  refers  to  Section 
1383,  and  holds  there  is  no  conflict  between  that  section 
and  Sections  1365  and  1379. 

Now,  the  Supreme  Court  has  decided  that  in  a  case  of 
this  kind  the  Public  Administrator  is  entitled  to  letters, 
and  if  there  is  no  conflict  he  would  be  similarly  entitled, 
if  compelled,  to  resist  an  application  to  revoke  letters 
upon  a  similar  state  of  facts  under  Section  1383. 

Under  the  construction  of  Section  1383  claimed  by 
counsel  for  Mr.  Phelps,  there  would  be  a  distinct  conflict 
between  Sections  1379  and  1383  and  Sections  1365  and 
1383. 

Under  Section  1379  the  Public  Administrator  would  be 
entitled  to  letters,  and  under  the  construction  of  1383 
claimed  by  his  counsel  Phelps  would  not  be  entitled. 
Here  is  a  conflict. 

Under  Section  1365  only  relatives  entitled  to  succeed 
to  the  personal  estate  of  the  decedent,  or  a  portion 
thereof,  are  entitled  to  administer. 

Suppose  in  this  matter  Griffiths'  father  was  alive  and 
living  in  New  York.  Under  the  provisions  of  Section 
1365,  even  if  the  brothers  were  residents,  in  such  a  case 
the  Public  Administrator  would  be  entitled  to  the  letters  ; 
but  under  the  construction  of  Section  1383,  as  contended 
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for  by  counsel  for  Mr.  Phelps,  the  nominee  of  the 
brothers  (even  if  the  father  were  living)  would  be  en- 
titled to  letters  as  against  the  Public  Administrator 
(though  they  had  no  interest  in  the  estate,  the  father 
being  the  sole  heir),  thus  creating  a  conflict  between  Sec- 
tions 1365  and  1383,  0.  C.  P. 

With  reference  to  the  rights  of  the  surviving  husband 
and  wife,  counsel  seems  to  have  the  idea  that  sections  of 
the  code  are  not  to  be  construed  together.  Under  the 
provisions  of  Section  1365  and  the  decisions  of  the  Su- 
preme Court  the  right  of  a  surviving  husband  or  wife  to 
nominate  an  administrator  is  well  established,  and,  con- 
struing these  sections  together,  there  is  no  conflict  be- 
tween them. 

Sections  of  the  codes  relating  to  the  same  subject 
matter  are  to  be  read  together  in  order  to  ascertain  the 
intention  of  the  Legislature. 

Taylor  v.  Palmer,  31  Cal.,  244. 
Application  of  Public  Administrator  granted. 


Estate  op  Hayes.  497 

Estate  of  THOMAS  HAYES,  Deceased. 

[No.  4017.    Decided  November  25,  1895.] 

Application  for  Homestead. 


Homestead  Out  of  Common  Property — Must  be  Set  Apart  Abso- 
lutely —  Becomes  Vested  when  Set  Apart,  not  Before  —  Right  to 
Homestead  may  be  Lost — Right  Tested  as  of  Date  of  Applica- 
tion, and  not  as  of  Date  of  Death  —  Adult  Children — Have  no 
Right  to  Probate  Homsstead — Statute  Law — To  be  Administered 
as  Written,  Notvnthstanding  Incongruities. 


1.  When  application  is  made  by  the  minor  child  of  decedent  for  a 
homestead  out  of  the  common  property,  the  Court  has  no  discretion 
in  the  matter,  but  must  grant  the  application  and  set  aside  the 
homestead  absolutely  and  without  limitation,  such  as  during 
minority.     (Sec.  1465,  C.  C.  P.) 

2.  It  is  only  where  a  homestead  is  selected  from  the  separate  property 
of  the  deceased  that  the  Court  is  required  to  set  it  apart  for  a 
limited  period.     (Sec.  1468,  C.  C.  P.) 

3.  When  once  set  aside  absolutely,  the  homestead  ceases  to  be  a  part 
of  the  assets  of  the  estate,  and  not  until  set  aside  does  it  become  a 
vested  estate. 

4.  A  mere  right  to  a  homestead  is  not  an  estate.  This  right  may  be 
lost,  and  there  can  be  no  successor  thereto ;  so  when  the  widow  of 
the  deceased  dies  without  having  applied  for  a  homestead,  and  any 
of  the  minor  children  become  of  age  without  having  made  such 
application,  their  right  to  the  homestead  is  waived. 

5.  If  there  be  a  widow  and  minor  child  or  children,  the  title  to  the 
homestead,  when  selected  from  the  community  property,  vests  one- 
half  in  the  widow  and  the  other  half  in  the  minor  child  or  in  equal 
shares  in  the  minor  children,  even  though  there  be  adult  children. 
If  there  be  no  minor  children,  although  there  be  adult  children,  the 
title  vests  in  the  widow;  and  if  there  be  only  a  minor  child  or 
children,  the  entire  homestead  belongs  to  such  child  or  children. 

d  The  rights  of  the  parties  are  to  be  tested  or  considered  not  as  of 
the  date  of  the  death  of  the  decedent,  but  as  of  the  time  of  the 
application. 

7.  It  is  the  duty  of  Courts  to  administer  the  statute  law  as  they  find  it, 
and  not  to  account  for  its  incongruities. 
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Messrs.  Stafford  &  Siaffordy  for  petitioner. 
P.  J,  Mogauy  Esq.,  for  adult  heirs,  contra. 

CoppEY,  J. — This  is  a  petition  to  have  certain  property 
set  aside  for  the  use  and  benefit  of  Agnes  Hayes,  a  minor, 
under  Section  1465,  C.  C.  P.  The  facts  are  briefly  these  : 
Thomas  Hayes  died  on  September  30, 1884,  leaving  him 
surviving  as  his  only  heirs  his  widow,  Margaret  Hayes, 
who  died  on  May  15,  1885,  and  five  children.  All  these 
children  are  now  over  the  age  of  majority,  except  the 
petitioner  herein. 

Decedent  Thomas  Hayes  left  only  one  piece  of  property, 
which  is  situated  in  San  Francisco.  It  was  community 
property,  and  it  is  sought  herein  to  have  it  set  aside  as  a 
homestead. 

Neither  the  widow  in  her  lifetime,  nor  any  of  the 
children  during  their  minority,  except  petitioner,  applied 
to  have  a  homestead  set  aside. 

It  is  asked  that  the  property  be  set  aside  absolutely  to 
Agnes  Hayes. 

Counsel  for  the  other  and  adult  children  oppose  this, 
and  wish  the  decree  to  state  that  the  homestead  be  set 
aside  to  petitioner  during  her  minority. 

1.  It  is  the  right  of  the  minor  to  have  and  it  is  the 
duty  of  the  Court  to  set  aside  absolutely  to  her  said  home- 
stead, without  limitation. 

C.  C.  P.,  Sec.  1465. 

'^  When  application  is  made  that  a  homestead  be  set 
aside  under  this  section,  the  Court  has  no  discretion  in 
the  matter,  but  must  grant  the  application.  (Estate  of 
Ballentine,  45  Cal.,  696.)" 

Estate  of  Davis,  69  Cal.,  458. 

2.  When  once  set  aside  it  ceases  to  be  a  part  of  the 
assets  of  the  estate.  It  is  therefore  excluded  from  the 
jurisdiction  of  the  Court. 

Estate  of  Hardwick,  59  Cal.,  292. 
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Estate  of  Burton,  63  Cal.,  36. 
Schadt  V.  Heppe,  45  Cal.,  433. 

The  homestead  must  be  set  aside  for  the  use  of  the 
minor  children. 

If  the  clause  be  added  "during  her  minority,"  the 
mandatory  provisions  of  the  section  are  not  followed, 
because  said  clause  is  a  limitation — ^just  as  much  as  if 
this  Court  undertook  to  set  it  aside  for  one  year  or  two 
years.  It  must  be  conceded  that  this  could  not  be  done. 
Section  1474,  C.  C.  P.,  alone  provides  when  the  Court 
may  set  a  homestead  aside  for  a  limited  period,  to  wit : 
when  it  is  taken  from  the  separate  property  of  the 
decedent. 

Phelan  v.  Smith,  100  Cal.,  p.  170. 

The  Court  say  :  "  It  is  only  where  a  homestead  is  set 
apart  from  the  separate  property  of  the  deceased  that  it 
is  required  to  be  for  a  limited  period.'' 

In  that  case  a  decree  was  upheld  which  set  apart  the 
homestead  for  the  use  of  decedent's  widow  and  family. 
(See  page  170  of  Report.) 
See,  also,  on  same  point : 
C.  C.  P.,  Sec.  1468. 
In  re  Lahiff's  Estate,  86  Cal.,  151. 
Lord  V.  Lord,  65  Cal.,  84. 
Hutchinson  v.  McNally,  85  Cal.,  619. 
Estate  of  Moore,  96  Cal.,  522. 

Agnes  Hayes  has  a  right  to  have  a  homestead  set  aside. 
This  right  is  not  an  estate. 

Estate  of  Moore,  57  Cal.,  443. 

When  the  deceased  mother,  Margaret  Hayes,  and  the 
now  adult  children  failed  to  apply  for  a  homestead — 
neglected  to  avail  themselves  of  this  right — they  waived 
it ;  they  lost  it. 

"  If  a  widow  die  before  applying  for  a  probate  home- 
stead, any  right  to  apply  which  she  may  have  had  is  gone  ; 
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no  person  succeeds  to  that  right ;  no  adult  child  of  hers 
can  have  a  right." 

Estate  of  Moore,  supra,  p.  445. 

Estate  of  Boland,  43  Cal.,  642. 

A  right  to  a  homestead  is  one  that  may  be  lost,  and 
there  cannot  be  any  such  thing  as  a  successor  to  that  right 

Again,  all  rights  of  the  widow  as  survivor  of  the  com- 
munity, all  rights  of  heirship  and  testamentary  disposi- 
tion, as  well  as  all  rights  of  creditors,  are  subordinate 
and  subject  to  this  right  to  have  a  homestead  set  aside 
under  Section  1465,  C.  C.  P. 

Estate  of  Moore,  57  Cal.,  pp.  442  and  443. 

The  Court  say  :  '^  Setting  apart  a  homestead  is  a  part 
of  the  probate  proceeding,  as  much  as  is  the  family  allow- 
ance. *  *  *  The  homestead,  when  set  apart,  is  to  be 
set  apart  for  the  benefit  of  the  widow  and  children. 
Every  minor  child  has  an  interest,  and  has  a  right  to  be 
named  in  the  decree." 

Keyes  v.  Cyrus,  100  Cal.,  325. 

The  case  of  Estate  of  Moore,  57  Cal.,  is  directly  affirmed 
in  Phelan  v.  Smith,  100  Cal.,  158.  On  page  164  it  is  held 
that  the  surviving  wife  takes  one-half  of  the  community 
property,  subject  to  the  payment  of  debts,  and  subject  to 
the  exercise  by  the  Probate  Court  of  the  powers  over  it 
vested  in  that  Court,  and  qualified  or  subject  to  be 
qualified  by  the  exercise  of  those  powers. 

What  those  powers  are  the  Court  then  proceeds  to  de- 
fine. The  heirs  take  under  Section  1384,  C.  C,  and  the 
widow  under  Section  1402,  C.  C,  subject  to  those  powers. 

When  the  proceedings  of  the  Probate  Court  are  set  in 
motion  for  the  exercise  of  this  right,  viz :  to  have  a  home- 
stead set  aside,  and  a  decree  is  made,  then  the  homestead 
becomes  an  estate,  a  vested  title  in  those  to  whom  it  is  set 
aside. 

*'  And  not  until  such  action  (setting  aside  homestead) 
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can  it  be  said  that  any  estate  has  become  vested,  either 
at  law  or  in  equity." 

Estate  of  Moore,  57  Cal.,  443. 

Setting  apart  a  homestead  vests  the  title  in  the  party 
to  whom  set  apart. 

Fealey  v.  Fealey,  104  Cal.,  p.  360. 

Estate  of  Boland,  43  Cal.,  640. 

Sheehy  v.  Miles,  28  Pac.  R.,  1046  ;  93  Cal.,  288. 

Estate  of  Schmidt,  29  Pac.  R.,  714  ;  94  Cal.,  334. 

Mawson  v.  Mawson,  50  Cal.,  539. 

McKinnie  v.  Shaffer,  74  Cal.,  614. 

When  a  homestead  is  set  apart  under  Section  1465, 
C.  C.  P.,  the  title  thereto  vests  in  accordance  with  the 
provisions  of  Section  1468,  C.  C.  P. 

**  The  homestead  is  to  be  set  apart  in  pursuance  of  the 

statute  in  force  at  the  time  when  the  order  is  made,  and 

the  interest  therein  which  the  widow  and  the  surviving 

child  will  take  is  to  be  determined  by  the  same  statute." 

Sulzberger  v.  Sulzberger,  50  Cal.,  388. 

'*  The  decree  setting  apart  the  homestead  vested  the 
title  thereto  in  the  minor  children  as  well  as  in  the 
mother,  *  *  *  and  the  application  for  the  home- 
stead, together  with  the  order  setting  it  apart,  were  made 
under  the  provisions  of  Section  1465,  C.  C.  P.  *  *  * 
and  by  the  provisions  of  Section  1468,  when  property  is 
thus  set  apart  to  the  use  of  the  family,  *the  one-half  of 
such  property  shall  belong  to  the  widow  or  surviving 
husband,  and  the  remainder  to  the  child,  or  in  equal 
shares  to  the  children,  if  there  be  more  than  one/  " 
Hoppe  V.  Hoppe,  37  Pac.  R.,  894. 

In  other  words,  the  title  to  land  set  apart  out  of  the 
community  does  not  vest  according  to  the  provisions  of 
Sections  1384  or  1402  of  the  Civil  Code.  When  the  right 
to  have  a  homestead  set  apart  under  Section   1465  is 
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applied  for  by  any  of  the  parties  entitled  thereto,  it  is  the 
duty  of  the  Court  to  set  it  aside  absolutely,  if  taken  out 
of  the  community  property  ;  and  for  a  limited  period,  if 
taken  from  the  separate  property  of  decedent.  The 
property  is  then  out  of  the  jurisdiction  of  the  Court.  The 
right  to  have  a  homestead  then  becomes  a  vested  estate. 

The  title  thereto  vests,  then,  absolutely  according  to  the 
provisions  of  1468,  C.  C.  P.  If  all  the  parties  entitled 
thereto  lost  this  right  given  under  Section  1465,  then  this 
property  would  vest  under  Sections  1384  and  1402,  C.  C, 
and  not  under  Section  1468,  C.  C.  P. 

The  title  under  this  section  vests  in  the  party  to  whom 
the  property  is  set  aside  under  Section  1465,  except  it  be 
decedent's  separate  property. 

If  there  be  no  minor  children,  although  there  may  be 
adult  children,  the  title  no  doubt  vests  in  the  surviving 
widow  or  husband. 

If  there  be  a  widow  and  minor  child  or  children,  the 
title  vests,  one-half  in  the  widow,  and  one-half  in  the 
child,  or  in  the  children,  in  equal  shares. 

This  is  so  though  there  may  be  adult  children.  If 
there  be  only  a  minor  child  or  children  the  whole  belongs 
to  the  child  or  children. 

The  statute  is  plain.     The  rights  of  the  parties  are  to 
be  tested  or  considered  not  as  of  the  date  of  the  death  of 
Thomas  Hayes,  but  as  of  the  time  of  the  application. 
Sheehy  v.  MiUs^  93  Cal.,  supra. 

If  the  title  to  property  set  apart  as  a  homestead  under 
Section  1465,  C.  C.  P.,  vests  as  provided  in  Section  1468, 
C.  C.  P.,  how  can  the  adult  Hayes  children  acquire  any 
interest  in  the  property,  when  that  section  does  not  give 
them  any ;  neither  does  the  decree? 

''  It  is  our  duty  to  administer  the  statute  law  as  we  find 
it,  and  not  to  account  for  its  incongruities." 
Mawson  v.  Mawson,  supra. 

Application  granted. 
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Estate  of  DOMINGO  O-HIRARDELLI, 

Deceased. 

[No.  14,521.    Decided  March  20,  1896.] 

Application  for  Partial  Distribution  by  Person 
Claiming  to  be  a  Pretermitted  Heir. 


Paternity — Question  of — Proof  Required  to  Eatablish — Preter- 
mitted Heir — Person  Named  in  Will  is  Not^  Even  if  Miedeacribed. 


1.  It  is  incumbent  upon  a  person  claiming  to  be  the  child  and  preter- 
mitted heir  of  the  testator  to  establish  her  claim  as  such  child  to  a 
reasonable  and  moral  certain ty— a  certainty  that  convinces  and 
directs  the  understanding  and  satisfies  the  reason  and  judgment  of 
those  who  are  bound  to  act  conscientiously  upon  it. 

2.  The  question  of  paternity  should  be  established  by  strict  and 
plenary  proof. 

3.  Testator  declared  in  his  will  that  he  had  only  six  children,  naming 
them ;  he  also  made  a  bequest  to  a  designated  person  whom  he  did 
not  include  among  those  named  as  his  children ;  this  person 
claimed  to  be  a  child  of  the  testator,  and  that  by  not  including  her 
in  his  enumeration  of  his  children  he  showed  that  he  did  not  have 
her  in  mind  as  his  child,  and  thus  unintentionally  omitted  to  pro- 
vide for  her  as  such.  HM:  that  the  evidence  establishes  the 
identity  of  petitioner  with  the  person  designated  in  the  will  as 
legatee,  and  that  petitioner  is  not  the  child  of  the  testator ;  but 
that  even  if  she  were,  she  was  the  identical  person  in  his  mind,  and 
the  fact  that  he  provided  for  her  upon  the  supposition  that  she  was 
not  his  child  would  not  entitle  her,  tmder  Section  1307  of  the  Civil 
Code,  to  inherit  as  pretermitted  heir. 


On  March  6, 1895,  Dominga  Barbagelata  filed  a  petition 
for  partial  distribution.  On  March  20, 1895,  she  filed  an 
amended  petition  ;  and  on  April  16,  1895,  the  executors 
filed  their  answer  thereto.  The  other  facts  are  stated  in 
the  opinion. 

OiXo  Turn  SudeUf  Esq.,  for  petitioner. 
A,  Comte,  Jr.,  Esq.,  for  executors. 
Timothy  J.  Lyons,  Esq.,  for  Eugene  Ghirardelli,  one  of 
the  heirs. 
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Coffey,  J. — Domingo  Ghirardelli  died  on  January  17, 
1894,  in  Italy,  leaving  a  will  which  was  admitted  to  pro- 
bate in  this  Court  March  14, 1894,  and  the  executors  therein 
named,  Domingo  Ghirardelli  and  Louis  Ghirardelli,  were 
appointed  and  qualified  and  assumed  the  administration 
of  the  estate,  and  are  still  as  they  have  been  continuously 
since  so  engaged. 

Petitioner  makes  her  application  under  Section  1307, 
Civil  Code,  which  is  as  follows  :  **  When  any  testator 
omits  to  provide  in  his  will  for  any  of  his  children, 
or  for  the  issue  of  any  deceased  child,  unless  it  appears 
that  such  omission  was  intentional,  such  child,  or  the 
issue  of  such  child,  must  have  the  same  share  in 
the  estate  of  the  testator  as  if  he  had  died  intestate,  and 
succeeds  thereto  as  provided  in  the  preceding  section  ; " 
averring  that  she  is  a  daughter  of  the  deceased  testator 
and  of  his  deceased  wife.  Carmen  Ghirardelli,  having  been 
born  August  4,  1845,  in  the  City  of  Lima,  Peru,  but  that 
nevertheless  the  said  testator  omitted  to  provide  for  her 
in  and  by  his  will,  and  that  said  omission  was  not 
intentional  but  was  accidental  and  an  oversight  on  his 
part.  This  averment  is  answered  by  respondents,  who 
deny  that  she  is  a  daughter  of  said  deceased  testator  and 
his  deceased  wife  Carmen,  but  is  the  daughter  of  said 
Carmen  by  a  former  husband  ;  and  that  the  said  deceased 
testator  did  not  omit  intentionally  or  otherwise  to  provide 
for  said  Dominga  Barbagelata  in  his  will,  and  that  she  is 
not  an  heir  of  said  deceased  Domingo,  but  that  he  did 
make  a  provision  in  his  will,  subdivision  sixth  thereof, 
in  terms  as  follows  : 

**  I  bequeath  to  Dominga  or  Domenica  Martin,  wife  of 
Francesco  Barbagelata,  domiciled  in  said  San  Francisco, 
California,  so  much  two  thousand  dollars  corresponding 
to  nearly  ten  thousand  Italian  lire." 

Respondents  claim  that  the  said  Dominga  or  Domenica 
Martin,  wife  of  Francesco  Barbagelata,  is  the  applicant 
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Dominga  Barbagelata,  and  that  they  are  ready,  upon 
proper  application,  to  carry  out  the  terms  of  the  quoted 
clause  of  the  will. 

The  will  was  written  in  the  Italian  language,  and  the 
authenticated  copy  in  translation  of  said  testament,  as 
admitted  to  probate,  is  as  follows  : 

'^  The  present  testament  is  taken  from  the  collection 
of  Testaments  of  the  current  year  and  inscribed  in  the 
collection  of  Acts  between  Living  for  the  year  1894,  at 
No.  5  of  the  Bundle  and  No.  3232  of  the  relative  Index. 

"  No.  1  of  the  Index. 
"1894.    11th  January. 
"  Public  Testament. 

"  Reigning,  Umberto  First,  by  the  grace  of  God  and  by 
the  will  of  the  Nation  King  of  Italy. 

*'  The  year  one  thousand  eight  hundred  and  ninety- 
four,  the  eleventh  of  the  month  of  January,  Thursday, 
at  nine  o'clock  of  the  morning,  in  Rapallo^  in  the  bed- 
room of  the  first  floor  fronting  Montebello  street,  in  a 
house  the  property  of  the  heirs  of  Bernardo  Raffo,  situated 
at  No.  4  of  said  street : 

"  Before  me,  Agostino  Pietro  Norero,  Notary,  residing 
in  Rapallo,  County  of  Chiavari,  Province  of  Genoa, 
Kingdom  of  Italy  ;  inscribed  at  the  Notarial  Council  of 
Chiavari  and  in  the  presence  of  Messrs.  Giovanni  Croce 
of  the  late  Innocenzo,  druggist,  born  in  Genoa  ;  Giuseppe 
Bozzo  of  Nicolo,  sea  captain,  born  in  Carnogli  ;  Giacomo 
Massone,  of  the  late  Giacomo,  living  on  his  income,  born 
in  Buenos  Ayres  ;  and  Nicolo  Cuneo,  of  the  late  Ambrozio, 
merchant,  born  in  Rapallo,  all  residing  and  domiciled  in 
this  place,  witnesses  duly  qualified  and  personally  known 
and  requested  by  me  ; 

"  Personally  constituted  himself   Mr.  Domenico  Ghi- 

rardelli  of  the  late  Giuseppe,  merchant,  born  in  Rapallo, 

'   and  dwelling  in  this  place  since  sometime ;  domiciled 
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and  residing  in  San  Francisco  of  California,  personally 
known  by  me  Notary  and  by  said  witnesses ; 

**  Who  finding  himself  in  the  fullness  of  his  intellectual 
faculties,  as  it  appeared  to  me  Notary  and  witnesses  that 
from  beginning  to  end  are  assisting  to  this  act,  although 
he  lies  sick  in  bed,  has  of  his  own  mouth  and  to  the  full 
understanding  of  all,  in  the  presence  of  said  witnesses, 
declared  to  me  Notary  and  he  following  his  dispositions 
of  last  will  that  by  my  care  as  Notary  and  in  the  said 
presence  have  been  reduced  to  writing  as  follows  : 

"  First. 

*'  I  premise  before  all  that  1  possess  nothing  in  Italy 

and  that  all  my  property,  commercial  and  real  estate,  is 

in  the  district  called  San  Francisco  of  California  (United 

States  of  America). 

"  Second. 

^*  I  premise,  also,  that  I  am  a  widower  and  have  only  six 

children,  namely,  Domenico,  Giuseppe,  Luigi,  Eugenio, 

Elvira,   wife   of   Charles   Sutton,   and   Angela,   wife   of 

Christian  Jorgensen,  all  now  domiciled  in  San  Francisco 

of  California. 

"  Third. 

''  I  declare  also  that  in  said  San  Francisco  of  California 

I  possess  a  considerable  establishment  for  the  manufacture 

of  chocolate,  mustard  and  other  kinds  of  business  ;  and  so 

is  declared  : 

"  Fourth. 

''  I  make  my  heirs  for  sixth  and  equal  portion  of  all  I 

possess  in  said  California,  including  said  establishment 

with  all  the  utensils,  tools,  furnitures,  machinery  and 

other  as  it  result  per  last  inventory  made  in  said  City  of 

San  Francisco,  my  said  six  children,  Domenico,  Giuseppe, 

Luigi,   Eugenio,    Elvira,    wife   of   Charles   Sutton,   and 

Angela,  wife  of  Christian  Jorgensen. 

"  Fifth. 
''  I  bequeath  the  usage  and  pursuit  or  continuation  of 


Estate  of  Ghirardblli.  607 

said  establishment  or  industrial  factory  to  three  of  my 
said  children,  namely,  Domenico,  Giuseppe  and  Luigi 
Ghirardelli,  brothers,  who  in  correspondence  for  said 
usage  and  pursuit  of  said  establishment  shall  disburse  to 
each  of  the  other  heirs  number  six  thousand  dollars 
money  of  the  United  States  of  America,  corresponding 
nearly  to  thirty  thousand  Italian  lire,  namely,  six  thou- 
sand dollars  to  Eugenio  Ghirardelli ;  six  thousand  dollars 
to  Elvira  Ghirardelli  ;  and  six  thousand  dollars  to  Angela 
Ghirardelli ;  meaning  that  such  correspondence  shall  be 
understood  only  as  a  bonus  or  premium  for  said  usage 
and  pursuit,  without  injuring  said  Eugenio,  Elvira  and 
Angela  Ghirardelli  in  their  rights  of  property  and  for 
one- sixth  part  to  each  of  said  establishment. 

*'  Fifth. 
''  I  bequeath  to  my  nieces  Angela  and  Luigia,  sisters 
Grasso  daughters  of  the  late  Agnese  Ghirardelli  my 
sister  and  to  each  of  them  and  for  once  so  much  two 
hundred  dollars  corresponding  nearly  to  one  thousand 
Italian  lire,  declaring  that  my  said  nieces  are  domiciled 

in  Genoa. 

"  Sixth. 

''  I  bequeath  to  Dominga  or  Domenica  Martin,  wife  of 
Francesco  Barbagelata,  domiciled  in  said  San  Francisco 
of  California,  and  for  once  so  much  two  thousand  dollars 
corresponding  to  nearly  ten  thousand  Italian  lire. 

"  Seventh. 

''  I  appoint  my  testamentary  executors  said  Domenico, 
Giuseppe  and  Luigi  Ghirardelli,  brothers,  my  children, 
and  Christian  Jorgensen,  my  son-in-law,  granting  to  them 
all  the  powers  allowed  by  the  law,  including  that  of 
incorporating,  if  they  think  it  convenient  and  necessary, 
said  business  and  factory  according  the  laws  and  usages 
of  said  San  Francisco  of  California. 

"Eighth. 

"  Whenever   any  of   my  heirs  should  not  accept  or 
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should  impugn  this  my  testament,  I  bequeath  to  the  same 
one  dollar  money  of  California  as  his  lawful  share. 

*' Ninth. 
"  I  revoke  and  annul  whatever  testament  made  prior 
to  this. 

**  And  I  Notary  requested  have  received  this  testament 
by  me  Notary  reduced  in  writing  as  by  the  testator  has 
been  declared  to  me,  and  as  testament  I  Notary  have 
read  it  in  a  loud  and  intelligible  voice  and  explained  the 
contents  to  the  testator,  in  the  presence  of  said  witnesses, 
who  with  him  have  with  me  Notary  signed  previous 
*  declaration  that  said  Domenico  Ghirardelli,  in  presence 
of  said  witnesses  makes,  that  said  testament  and  all  in  it 
contained  is  in  conformity  with  his  will. 

"  The  present,  written  by  a  trusty  person,  occupy  seven 
pages  of  two  standard  papers. 

"  D.  Ghirardelli, 
"  Giovanni  Croce, 

"  NiCOLO  CUNEO, 

"  Giuseppe  Bozzo, 
"GiACOMO  Massone, 
**  Agostino  PietroNorero, 
**  Notary  Province  of  Genoa,  County  of  Rapallo,  Office  of 
the  Civil  State. 

"  Taken  from  the  registers  of  death  certificates  for  the 

year  1894. 

"No.  27,  Part  Ist. 

"  Ghirardelli  Domenico. 

"  The  year  one  thousand  eight  hundred  ninety-four  on 
the  seventeenth  day  of  January,  at  thirty  minutes  past 
nine  o'clock  ante  meridiem  in  the  City  Hall. 

*^  Before  me  Massoni  Andrea  deputy  Syndic  by  act  of 
February  twelve,  one  thousand  eight  hundred  eighty- 
three,  duly  approved  official  of  the  Civil  State  of  the 
County  of  Rapallo,  appeared  Raffo  Nicolo  of  the  late 
Bernard,  aged  fifty-six  years,  proprietor,  domiciled  in 
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this  county,  and  Castagneto  Bartholomew  of  the  late 

GiacomOy  aged  fifty-six  years,  watchmaker,  domiciled  in 

this  county,  who  have  declared  to  me  that  at  ... .  minutes 

past  one  o'clock  ante  meridiem  of  to-day,  in  the  house 

situate  in  Montebello  street  at  number  four,  died  Ghi- 

rardelli  Domenico,  aged  seventy-seven  years,  well  to  do, 

residing  in  this  county,  born  in  this  county  of  the  late 

Giuseppe  domiciled  in  life  in  this  county  and  of  the  late 

Ferretto  Maddalena  domiciled  in  this  county  widower  of 

Carmen  Alvarado. 

"  To  this  act  were  present  as  witnesses,  Boero  Enrico, 

aged  twenty-five  years,  painter,  and  Canessa  Paolo,  aged 

twenty-eight  years,  civil  employee,  both  residing  in  this 

county. 

*'  After  reading  the  present  to  all  they  signed  with  me. 

**  NicoLO  Raffo, 

"  Castagneto  Bartolomeo, 

''  E.  Boers, 

"  Canessa  Paolo,  Witness, 

"  Andrea  Massoni. 

"  For  copy  in  conformity  with  the  original. 

''  Rapallo,  Jany  18th  1894. 

"  for  the  Syndic 

"  Official  of  the  Civil  State 

"  *  Signed'  Pejrano  Nicolo. 

''  Registered  in  Rapallo  the  19th  Jany  1894,  No.  534, 

Vol.  56  Public  Acts.     Exacted  six  lire  (L  6). 

"  The  Receiver. 

"  (Signed)  G.  Bonini. 

"  For  copy  in  conformity  to  its  original  which  single 

sheets  have  the  signature  required  by  law,  delivered  in 

eleven  pages,  this  included,  at  request  of  Mrs.  Angela 

Ghirardelli,   of   the   late   Domenico,   wife   of   Christian 

Jorgensen. 

"  Rapallo,  January  19th,  1894. 

"  (Seal)  Agostino  Pietro  Norero,  Notary. 

''  (Rubric). 
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"  Seen.     The  above  affixed  signature  saying — Agostino 
Pietro  Norero  Notary  is  authenticated. 
"  Stamp  Chiavari  the  20th  January  1894. 

"  The  President  of  the  Tribunal. 
"  (Seal)  P.  Eliantonio. 

"  (Rubric)." 

The  counsel  for  petitioner  concedes  that  the  evidence 
is  conflicting,  but  considers  that  it  is  not  irreconcilable. 
The  question  of  paternity  should  be  established  by  strict 
and  plenary  proof. 

The  petitioner  comes  here  claiming  a  share  as  heir  at 
law.  To  entitle  her  claim  to  the  consideration  and  confi- 
dence of  the  Court  she  must  have  proved  that  she  was  the 
illegitimate  child  of  the  deceased  testator,  Domingo 
Ghirardelli,  and  Carmen,  legitimized  by  subsequent 
matrimony,  and  pretermitted  in  his  will. 

There  is  no  doubt,  as  petitioner  admits,  that  Domingo 
Ghirardelli  and  Carmen  entered  into  the  marriage  rela- 
tion in  Peru,  and  the  preponderance  of  evidence  is  that 
the  mother  of  the  applicant.  Carmen  Alvarado,  was 
married  to  a  man  named  Martin,  a  physician,  prior  to 
meeting  Ghirardelli,  and  that  she  did  not  meet  him  until 
the  child  Dominga,  the  applicant  here,  was  seven  or 
eight  months  old. 

It  was  incumbent  upon  the  petitioner  to  establish  her 
claim  as  child  to  a  reasonable  and  moral  certainty — ^a 
certainty  that  convinces  and  directs  the  understanding 
and  satisfies  the  reason  and  judgment  of  those  who  are 
bound  to  act  conscientiously  upon  it.  This  is  declared 
judicially  to  be  proof  beyond  a  reasonable  doubt,  such  as 
the  counsel  for  claimant,  Mr.  Tum  Suden,  insisted,  in 
another  case,  must  exist  in  this  case. 

Specious  as  is  the  same  gentleman's  argument  in  this 
case,  it  is  unsupported  by  the  warp  and  woof  of  the  evi- 
dence— here  and  there  a  slender  and  brittle  thread  of 
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testimony  suggestive  of  the  fondness  of  a  father  and  of 
affectionate  treatment  by  him  and  of  resentment  at  her 
ingratitude  and  lack  of  filial  regard  for  her  mother,  but 
absolutely  no  particle  of  proof  of  paternity.  Her  own 
testimony  is  enough  to  show  that  she  did  not  realize  any 
such  natural  relation,  and  even  if  her  position  made  a 
draft  upon  sympathy,  in  view  of  all  the  facts  and  circum- 
stances, it  is  clear  that  she  received  from  him  throughout 
life  and  in  his  testamentary  provision  indulgent  treat- 
ment. The  evidence  in  this  case  shows  that  Domingo 
Ghirardelli  was  a  man  of  kind  heart  and  honorable 
impulse,  and  that  when  he  espoused  the  mother  of  this 
petitioner  there  was  no  stain  upon  the  character  of  either, 
and  that  he  treated  his  wife  and  her  child  with  respect 
and  affection. 

Notwithstanding  the  terms  of  endearment  used  in  his 
correspondence  with  his  step-child  and  her  husband — 
terms  natural  enough  and  not  necessarily  compromising 
between  him  and  one  whom  he  had  virtually  but  not 
legally  adopted,  and  whom  he  had  treated  with  the 
tenderness  of  a  parent — there  is  nowhere  any  evidence 
arising  to  the  dignity  of  proof  that  he  either  was  or 
acknowledged  himself  to  be  her  actual  father.  On  the 
contrary,  there  is  positive  and  unimpugnable  proof  that 
such  was  not  the  case.  One  important  item,  outside  of 
the  will,  is  of  immense  importance  by  way  of  illustration  : 
Ghirardelli's  olographic  memorandum  of  the  births  of 
his  children,  giving  the  year,  day,  date  and  hour  of  birth, 
even  the  very  minute,  but  omitting  Dominga,  the  peti- 
tioner. Is  it  probable  or  possible  that  if  she  were  his 
daughter  he  would  have  omitted  her,  his  eldest  born  ? 
It  is,  to  say  the  least,  intensely  improbable.  It  is  not  to 
be  accepted  as  a  basis  upon  which  to  rest  a  conclusion  to 
the  contrary.  I  have  suggested  that  she  was  virtually 
adopted  by  him  when  he  intermarried  with  her  mother, 
and  that  this  was  her  own  notion  is  shown  by  her  letter 
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in  evidence  dated  Oakland,  July  19, 1894,  asking  ''  for  an 
adopted  daughter's  share''  of  the  estate.  This  very 
intelligent  lady  could  not  have  written  that  letter  of 
imploration  if  she  knew  or  believed  she  had  the  right  to 
an  equal  share  under  the  law.  If  she  were  a  legally 
adopted  daughter  she  had  the  same  right  as  the  common 
lawful  offspring  of  Domingo  and  Carmen  ;  if  she  were  the 
illegitimate  child  she  had,  by  subsequent  matrimony,  an 
equal  right ;  but  she  was  neither,  and  she  knew  it. 
Aggrieved  and  disappointed  at  the  testamentary  dis- 
crimination, in  view  of  the  virtual  adoption,  she  may 
have  been  ;  but  she  had  been  denied  no  legal  right  and 
had  no  legal  claim,  and  her  own  voluntary  communica- 
tion establishes  her  knowledge  and  belief.  The  astute- 
ness of  the  claim  that  she  was  named  Dominga  after  the 
deceased  Domingo  is  suggestive  of  the  cleverness  that  is 
proverbial  of  her  race  ;  but  the  fact  is  that  she  was  named, 
according  to  the  custom  of  her  country,  after  the  saint 
upon  whose  feast  day  she  was  born,  St.  Dominic,  August 
4th — a  common  custom  in  Catholic  countries. 

Quantitatively  and  qualitatively,  in  number  and  quality, 
the  case  of  paternity  is  against  the  petitioner  ;  her  birth 
was  honorable,  but  her  father  was  not  Domingo  6hi- 
rardelli,  actual  or  adopted.  But  even  if  it  were  not  so 
clearly  shown  by  a  remarkable  series  of  witnesses  and  an 
extraordinary  exhibition  of  evidence — a  unanimity  of  a 
most  remarkable  and  respectable  array  of  witnesses  as  to 
the  declarations  of  the  deceased  Domingo — the  identity 
of  the  petitioner,  Dominga  Barbagelata,  with  the  person 
described  in  article  or  clause  sixth  of  the  will,  herein- 
above quoted  :  "  Dominga  or  Domenica  Martin,  wife  of 
Francesco  Barbagelata,  domiciled  in  said  San  Francisco," 
is  incontestable,  and  makes  unnecessary  the  other  issue, 
except,  perhaps,  for  the  vindication  of  the  family  honor 
and  the  exoneration  of  the  name  of  the  mother  of  these 
children,  the  virtuous  mother  of  the  petitioner  and  of  the 
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others  named  as  his  children  by  her  in  the  last  will  and 
testament  of  Domingo  Ghirardelli,  senior. 

The  legacy  in  article  sixth  of  that  will  must  refer  to 
petitioner,  and  cannot  possibly  indicate  any  other  person. 
There  is  not  and  there  never  was  any  one  else  who 
answered  to  that  particular  and  specific  description  ; 
even  if  it  were  a  misdescription,  so  long  as  the  object  be 
identifiable,  it  may  not  be  avoided,  but  it  is  not  a  mis- 
description ;  the  identity  of  the  person  in  the  mind  of  the 
testator  is  certain,  clear,  definite  and  specific  ;  it  is 
impossible  of  misapprehension  in  the  light  of  the  evi- 
dence in  this  case  ;  the  applicant  here,  and  she  alone, 
responds  to  the  terms  of  this  most  explicit  provision. 

Counsel  for  applicant  argued  orally  that  the  cardinal 
rule  of  construction  is  that  the  will  must  show  affirma- 
tively that  testator  had  his  child  or  children  in  mind  ;  it 
must  show  on  the  face  of  the  will  that  he  intended  to 
omit  provision  for  the  child.  If  the  testator  thought  she 
was  not  his  child,  how  could  he  have  her  in  mind  as  his 
child  ?  If  he  mentally  doubted,  disputed  or  denied  his 
paternity  as  to  her,  then  'he  could  not  have  formed  an 
intention  to  disinherit,  because  according  to  his  belief 
she  had  not  inheritable  quality  ;  assume,  says  Mr.  Turn 
Suden,  that  he  knew  her  to  be  his  child,  then  it  might 
be  different  ;  but  that  is  not  this  case,  counsel*  insists,  for 
his  declaration  that  he  had  but  six  children  excluded  her. 
Counsel's  argument  is  creditable  to  his  fertile  fancy,  but 
the  cardinal  canon  of  construction  and  the  facts  against  his 
contention  and  his  client  are  too  strong  to  be  successfully 
assailed. '  His  claim  is  not  only  not  affirmatively  estab- 
lished, it  is  overthrown  by  a  mass  of  direct  and  positive 
proof. 

Application  denied. 


514  Estate  of  King. 


Estate  of  CORNEUUS  KING,  Deceased. 

[No.  15,068.    Decided  Much  8, 1896.] 

Application  by  Execntors  for  Ijetters  Testamentary, 
After  Death  of  Administrator  with  the 
Annexed,  Appointed  at  Their  Request,  and 
Counter- Application  by  Public  Admin- 
istrator for  Letters  of  Administra- 
tion with  the  Will  Annexed. 


Letterg  TegtametUary — Who  Entitled  to — Request  by  Next  of 
Kin,  who  are  aUo  Executors^  for  Appointment  of  Deeignated 
Person  as  Administrator  with  the  WiU  Annexed — Effect  of — 
Failure  of  Executors  to  Apply  for  Letters  in  First  Instance — 
8v^sequ>ent  Application  under  Changed  Conditions — Original 
Failure  to  Apply,  no  Bar — Public  Administrator — Not  Entitled 
to  Administer  as  Against  Competent  Next  of  Kin 


X.  Under  Section  1349  of  the  Code  of  Civil  Procedure,  it  is  the  daty  of 
the  Court  admitting  a  will  to  probate  to  issue  letters  thereon  to  the 
persons  named  therein  as  executors,  if  they  apply  therefor  and  are 
competent  to  discharge  the  trust.  The  grounds  of  incompetency 
are  specified  in  Section  1350,  and  under  Section  135 1  any  person 
interested  in  the  will  may  object  to  the  issuance  of  letters  to  the 
executors  upon  any  of  these  grounds.  If  the  executors  are  incom- 
petent, or  renounce,  or  fail  to  apply  for  letters,  then  letters  of 
administration  with  the  will  annexed  must  be  issued  as  provided  in 
Section  1365.  A  request,  pursuant  to  Section  1379,  by  the  persons 
entitled  to  letters,  for  the  issuance  of  letters  of  administration  with 
the  will  annexed  to  another  person  designated  by  them,  and  a 
consequent  failure  of  the  executors  to  apply  for  the  issuance  of 
letters  to  themselves,  does  not  present  a  case  requiring  the  Court  to 
hold,  under  Sections  1301  and  1350,  that  they  have,  as  against  any 
one  except  their  nominee,  renounced  their  right  to  letters. 

a.  Where  the  executors  named  in  a  will  request  the  appointment  of 
another  person  as  administrator,  and  such  person  is  appointed  and 
dies  during  administration,  and  the  executors  thereupon  apply  for 
letters,  such  application  is  based  upon  the  circumstances  then 
existing,  and  their  previous  failure  to  apply  for  letters  does  not 
affect  their  right  to  appointment  under  such  altered  circumstances. 
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3.  Where  petitioners  for  letters  are  next  of  kin  of  the  testator,  and 
woald  be  entitled  if  he  had  died  intestate  to  share  in  the  distribu- 
tion of  his  estate,  they  are  entitled  to  administer  thereon  in  prefer- 
ence to  the  Public  Administrator,  without  the  testator's  nomination 
of  them  as  his  executors ;  and  their  request  for  the  appointment  of 
another  as  administrator,  who  is  appointed  accordingly  and  dies 
during  administration,  does  not  deprive  them  of  their  right  to  letters 
after  the  death  of  such  administrator. 

4.  Where  executors  fail  to  apply  for  letters  testamentary,  the  Court  is 
authorized  to  appoint  an  administrator  with  the  will  annexed, 
without  any  request  or  rentmciation  by  the  executors.  It  does  not 
follow,  therefore,  when  the  executors  make  a  request,  that  the 
Court,  by  appointing  an  administrator  with  the  will  annexed, 
treated  such  request  as  an  absolute  renunciation. 

5.  Two  heirs  and  legatees  of  decedent,  who  were  also  named  in  his 
will  as  executors  thereof,  requested  the  appointment  of  a  person 
designated  by  them  as  administrator  vriih  the  will  annexed  ;  and* 
with  the  expressed  intention  that  such  person  and  no  other  shall 
be  appointed  administrator,  declined  to  act  as  such  executors. 
Their  nominee  was  accordingly  appointed,  and  thereafter,  and 
pending  the  administration  of  the  estate,  died;  thereupon  the 
executors  petitioned  for  the  issuance  of  letters  testamentary  to 
themselves;  the  Public  Administrator  petitioned  for  his  own 
appointment  as  administrator  with  the  will  annexed,  and  con- 
tended that  the  executors  had  renounced  their  right  to  letters. 
Held:  that  the  right  of  the  executors  to  appointment  was  a£fected 
by  their  original  request  only  to  the  extent  of  preventing  them 
from  being  appointed  as  against  their  nominee,  and  that  such 
request  did  not  amount  to  an  absolute  rentmciation. 


Messrs.  Knight  &  Heggerty  and  Blake  &  Harrison,  for 
executors. 

Messrs.  /.  D.  Sullivan  and  Herbert  Choynskif  for  A.  C. 
Freese,  Public  Administrator. 

Coffey,  J. — Cornelius  King,  aged  eighty-five  years  and 
upwards,  unmarried  and  childless,  died  on  the  25th  day 
of  July,  1894,  at  Napa  City,  Napa  County,  California,  in 
the  asylum  for  the  insane,  to  which  institution  he  had 
been  committed  from  the  City  and  County  of  San  Fran- 
cisco,  of  which  he  was  and  had  been  for  many  years  a 
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resident,  and  in  which  he  left  an  estate  mainly  in  cash, 
money  deposited  in  savings  hanks  to  the  amount  of 
upwards  of  $200,000.  He  left  a  will  dated  April  14, 1885, 
in  possession  of  one  J.  B.  Fargo,  a  copy  of  which  will  is 
here  inserted. 

The  will  of  Cornelius  King  is  as  follows  : 

'^  I,  Cornelius  King,  of  the  City  and  County  of  San 
Francisco,  State  of  California,  do  make,  puhlish,  ordain 
and  declare  this  to  he  my  last  will  and  testament. 

"First.  I  hereby  revoke  any  and  all  wills  hy  me 
heretofore  made. 

"  Second.  I  direct  my  executors  and  executrix,  herein- 
after named,  to  expend  the  sum  of  ten  thousand  dollars 
in  and  about  the  expenses  of  my  funeral  and  the  erection 
of  a  monument  over  the  place  where  my  remains  may  be 
buried,  and  I  hereby  appropriate  the  sum  of  ten  thousand 
dollars  of  my  estate  for  that  purpose. 

"  Third.  I  give  and  bequeath  to  the  two  children  of 
Bridget,  daughter  of  my  deceased  aunt,  Mrs.  Mary 
Cronin,  of  Petaluma,  in  this  State,  the  sum  of  five  hun- 
dred dollars  each  in  gold  coin. 

"  Fourth.  I  give,  bequeath  and  devise  all  the  residue 
of  the  estate,  real,  personal  and  mixed,  of  which  I  may 
die  possessed,  or  to  which  I  may  be  entitled  at  the  time  of 
my  death,  to  my  nephews,  Cornelius,  James  and  Daniel ; 
and  to  my  niece,  Mary  ;  the  children  of  my  deceased 
brother,  Dennis  King,  formerly  of  Seneca  Falls,  in  the 
County  of  Seneca,  State  of  New  York,  and  to  the 
survivors  and  survivor  of  them  in  equal  shares  :  pro- 
vided, that  if  any  of  them  shall  have  died  before  me, 
leaving  children  surviving  them,  such  children  shall  take 
the  share  which  their  parent  would  have  taken  if  living. 

"  Fifth.  I  nominate,  constitute  and  appoint  my  said 
nephews  and  niece  to  be  executors  and  executrix  of  this 
my  will,  and  hereby  direct  that  no  bonds  shall  be  required 
of  them  in  that  capacity. 
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"  In  witness  whereof,  I  have  hereunto  subscribed  my 

hand  this  fourteenth  day  of  April,  1885. 

"  C.  King. 

'*  The  above  foregoing  written  instrument  was  sub- 
scribed by  the  said  Cornelius  King  in  our  presence,  and 
acknowledged  by  him  to  each  of  us  ;  and  he  at  the  same 
time  published  and  declared  the  above  instrument  so 
subscribed  to  be  his  last  will  and  testament ;  and  we  at  his 
request,  in  his  presence  and  in  the  presence  of  each  other, 
have  signed  our  names  as  witnesses  thereto  and  written 
opposite  to  our  names  our  respective  places  of  residence, 
the  14th  April,  1885. 

"  J.  R.  Brandon,  2907  Washington  St,  S.  Franco. 

"  0.  V.  Grby,  1304  Post  St.,  San  Francisco." 

August  7,  1894,  a  petition  was  filed  in  this  Court  by 
said  J.  B.  Ffiurgo  asking  for  the  probate  of  this  will,  and 
for  the  issuance  to  him  of  letters  of  administration  with 
the  will  annexed,  in  accordance  with  a  request  proceeding 
from  the  executors  named  therein.  For  the  better  illustra<* 
tion  of  the  issues  before  the  Court  the  request  signed  and 
acknowledged  by  the  said  executors  is  here  reproduced  : 

'^  Now  come  James  King  and  Daniel  King,  nephews 
and  heirs  at  law  of  Cornelius  King,  deceased,  and  named 
in  the  will  of  said  deceased  as  executors  of  the  will  of  said 
deceased,  and  represent  and  petition  the  Court  as  follows  : 

'^  That  said  James  King  and  Daniel  King  are  now,  and 
for  many  years  past  have  been,  residents  of  the  City  and 
County  of  San  Francisco,  State  of  California  ;  and  are 
nephews  of  said  Cornelius  King,  deceased ;  and  are 
named  in  the  last  will  and  testament  of  said  deceased  as 
his  nephews  and  among  his  legatees  ;  and  are  also 
nominated  and  named  in  said  will,  with  Cornelius  King 
and  Mary  Elizabeth  Colbert,  a  nephew  and  niece  of  said 
deceased,  as  the  executors  of  said  will ;  that  said  nephew 
Cornelius  King,  and  said  niece  Mary  Elizabeth  Colbert, 
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were  at  the  time  of  their  death  residents  of  the  State  of 
New  York,  and  that  they  are  now  dead,  and  died  some 
time  prior  to  the  death  of  said  Cornelius  Eling. 

"  That  said  James  King  and  Daniel  King  do  hereby 
request,  ask  and  pray  the  said  Superior  Court  and  the 
Judge  thereof  before  whom  the  administration  of  the 
estate  of  said  Cornelius  King,  deceased,  shall  come,  to 
appoint  J.  B.  Fargo,  of  San  Francisco,  California,  to 
be  the  administrator  with  the  will  annexed  of  said 
Cornelius  King,  deceased  ;  and  they  do  hereby  and  herein 
nominate,  select  and  request  said  J.  B.  Fargo  to  be 
appointed  and  act  as  such  administrator  of  said  estate ; 
and  for  that  purpose,  and  with  the  intention  that  said 
J.  B.  Fargo,  and  no  other  person,  shall  be  appointed  or  act 
as  such  administrator,  or  administer  said  estate,  the  said 
James  and  Daniel  King  do  hereby  and  herein  decline  to 
act  as  executors  of  said  last  will,  and  select  and  designate 
the  said  J.  B.  Fargo  to  act  as  administrator  of  said  estate, 
and  administer  said  estate,  in  their  place  and  stead ;  and 
that  he  be  appointed  and  letters  of  administration  issue 
to  him  as  such  administrator." 

August  22,  1894,  the  will  was  admitted  to  probate  and 
J.  B.  Fargo  was  appointed  and  qualified  as  adminis- 
trator with  the  will  annexed,  and  so  continued  until 
January  5,  1896,  when  he  died  pending  the  uncompleted 
administration. 

On  January  7,  1896,  two  days  after  the  death  of  said 
J.  B.  Fargo,  the  said  James  King  and  Daniel  King,  by 
themselves  and  through  their  attorneys,  Knight  & 
Heggerty  and  Blake  &  Harrison,  filed  a  petition  in  which, 
after  reciting  the  main  facts  already  stated,  say  further 
that  on  the  15th  day  of  October,  A.  D.  1895,  the  said 
J.  B.  Fargo  filed  in  this  Court  a  sworn  inventory  of  the 
estate  of  said  deceased,  showing  the  character  and  value 
thereof  to  be  as  follows  :  money  on  deposit  in  savings 
banks  in  said  city  and   county  amounting  to  the  sum 
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of  $214,371.60  ;  and  four  promissory  notes  appraised 
as  of  no  value ;  that  said  deceased  died  without 
issue  and  unmarried,  and  that  he  left  neither  father, 
nor  mother,  nor  brother,  nor  sister,  surviving  him, 
and  left  surviving  him  as  his  only  heirs  at  law 
your  petitioners,  both  of  whom  are  the  children  of 
Dennis  King,  a  deceased  brother  of  said  testator ;  and 
that  petitioners  are  both  over  the  age  of  majority  and 
bona  fide  residents  of  said  City  and  County  of  San  Fran- 
cisco, and  in  all  respects  competent  to  administer  said 
estate  ;  that  the  legatees  and  devisees  named  in  said  will 
are  petitioners  and  Cornelius  King  and  Mary  King ; 
that  said  Mary  King  died  before  said  testator  and  left  no 
issue  surviving  her  ;  that  said  Cornelius  King,  named  in 
said  will,  also  died  before  said  te8tator,*and  left  surviving 
him  four  children,  namely  :  James  King,  Cornelius  King, 
Mary  King  and  Valentine  King,  all  of  whom  are  minors 
and  reside  at  Seneca  Falls,  in  the  State  of  New  York ; 
that  it  is  necessary  that  letters  testamentary  should  now 
issue  to  petitioners  in  order  that  the  administration  of 
the  said  estate  of  said  testator  may  be  properly  completed. 
On  January  10,  1896,  A.  C.  Freese,  Public  Adminis- 
trator, presented  his  petition  setting  forth  the  death  and 
residence  and  value  and  character  of  the  property  in  the 
estate  of  decedent,  and  that  said  decedent  left  a  document 
purporting  to  be  his  last  will  and  testament,  and  said 
document  was  duly  admitted  to  probate  herein  as  the  last 
will  of  said  decedent ;  that  James  King  and  Daniel  Eling, 
named  in  said  will  as  executors  thereof,  declined  to  act  as 
such  and  renounced  the  trust,  and  requested  the  appoint- 
ment of  J.  B.  Fargo  as  administrator  with  the  will 
annexed  of  said  estate  ;  and  thereafter,  on  the  22d  day 
of  August,  1894,  letters  of  administration  with  the  will 
annexed  upon  said  estate  were  duly  issued  herein  to  said 
J.  B.  Fargo,  and  he  continued  to  act  as  such  administrator 
with  the  will  annexed  until  the  5th  day  of  January,  1896, 
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and  on  said  last  mentioned  day  said  J.  B.  Fargo  died  at 
said  city  and  county  ;  that  the  administration  of  said 
estate  of  Cornelius  King  has  not  been  completed,  and  it 
is  necessary  that  an  administrator  with  the  will  annexed 
be  appointed  herein  to  complete  the  administration 
thereof  ;  that  petitions  have  been  filed  herein  to  revoke 
the  probate  of  said  alleged  will  by  Mary  Machado,  a  half- 
sister  of  said  Cornelius  King,  deceased ;  Florence  Cary 
King,  a  half-brother  of  said  Cornelius  King,  deceased, 
both  residents  of  said  State  of  California ;  Kate  Sullivan, 
a  half-sister  of  said  deceased  ;  and  Florence  Cary  King, 
Jr.,  a  nephew  of  said  deceased ;  that  James  King  and 
Daniel  King,  nephews  of  said  Cornelius  King,  reside  in 
said  State  of  California  ;  that  the  above  named  are  the 
only  heirs  of  said"  deceased,  Cornelius  King,  residing  in 
said  State  of  California  ;  that  said  applications  to  revoke 
the  probate  of  said  will  are  now  pending  and  un- 
determined. Wherefore,  petitioner  prays  that  letters  of 
administration  with  the  wul  annexed  upon  said  estate  be 
issued  to  him. 

Upon  these  facts  the  question  arises :  To  which  of  these 
applicants  should  the  administration  of  this  estate  be 
intrusted  ? 

The  counsel  for  the  Public  Administrator  insist  that 
the  executors  have  stated  themselves  out  of  Court  by 
their  original  request  for  the  appointment  of  Fargo,  and 
claim  that  this  request  was  necessarily  construed  by  the 
Court  to  be  a  renunciation,  otherwise  the  Court  would 
have  had  no  power  to  make  the  appointment ;  and  that 
the  contention  of  the  counsel  for  the  executors  that  they 
reserved  any  right  by  the  limitation  of  the  request  is 
untenable,  because  there  is  nothing  in  Section  1350  of 
the  Code  of  Civil  Procedure,  or  in  any  other  section  of 
the  probate  statutes,  that  authorizes  a  qualified  renuncia- 
tion, and  letters  testamentary,  or  in  lieu  thereof  letters 
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of  administration  with  the  will  annexed,  can  only  be 
issued  once,  and  that  is  upon  the  proving  of  the  will. 

Counsel  for  the  Public  Administrator  further  contend 
that  no  authority  can  be  cited  where  it  is  held  that  an 
executor  may  so  qualify  his  renunciation  as  to  reserve 
the  right  to  letters  testamentary  in  the  event  of  the  death 
of  the  administrator  with  the  will  annexed,  and  that 
Section  1350,  C.  C.  P.,  has  reference  only  to  absolute  and 
unqualified  renunciation ;  and  if  in  such  renunciation 
the  executor  should  so  qualify  his  renunciation,  the 
qualification  would  be  void.  They  contend  that  the 
statute  has  not  provided  for  any  such  qualified  renuncia- 
tion, but  by  Section  1350,  0.  C.  P.,  it  is  provided  :  "  If 
the  sole  executor  or  all  the  executors  are  incompetent,  or 
renounce,  or  fail  to  apply  for  letters,  or  to  appear  and 
qualify,  letters  of  administration  with  the  will  annexed 
must  be  issued  as  designated  and  provided  in  cases  of 
intestacy/'  To  sanction  a  qualified  renunciation,  as 
sought  in  this  case,  counsel  for  the  Public  Administrator 
argue,  would  be  to  destroy  the  effect  entirely  of  the 
above  section — ^to  interpolate  into  said  section  a  proviso 
that  does  not  exist. 

The  averments  of  the  petitions  of  James  and  Daniel 
King  are,  counsel  for  the  Public  Administrator  claim, 
conclusive  of  their  position  in  this  matter. 

The  petition  of  Fargo  recites  : 

"  That  said  James  and  Daniel  King  decline  to  act  as 
executors,  and  in  writing  have  requested  and  designated 
petitioner  to  be  appointed  administrator  with  the  will 
annexed  ;  and  have  joined  in  this  petition  for  the  pro- 
bate of  said  will  and  appointment  of  petitioner  as 
administrator. 

"  That  said  James  and  Daniel  King,  named  in  said  will 
as  executors  thereof,  decline  to  act  as  such,  and  request 
the  appointment  of  petitioner  as  administrator." 
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The  petition  of  Fargo  further  contains  the  following 
over  the  signatures  of  Daniel  and  James  King  : 

'^  We,  James  King  and  Daniel  King,  named  in  said  will 
as  executors,  hereby  join  in  the  above  petition  and  request 
the  appointment  of  J.  B.  Fargo  as  administrator  with  the 
will  annexed  of  Cornelius  King,  deceased." 

The  order  admitting  the  will  to  probate  and  appointing 
Fargo  administrator  further  shows  : 

**  James  King  and  Daniel  Eling,  nephews  and  heirs  at 
law  of  said  deceased,  and  who  are  named  in  the  will  of  said 
deceased  as  the  executors  of  the  said  will,  have  declined 
to  serve  or  act  as  such  executors,  and  have  requested  the 
appointment  of  said  petitioner,  J.  B.  Fargo,  as  adminis- 
trator with  the  will  annexed,  and  being  personally  present 
in  Court  upon  the  said  hearing  and  being  by  the  Court 
examined  upon  the  hearing  of  said  petition.'^ 

The  order  is  the  order  of  the  Court,  say  counsel — the 
Court's  adjudication  of  two  points  of  the  present  contro- 
versy— and  the  proof  is  offered  on  this  hearing  by  James 
and  Daniel  King  that  they  have  both  renounced  their 
rights  to  be  executors  under  the  will,  and  also  their 
rights  to  be  administrators  with  the  will  annexed. 

The  counsel  for  the  Public  Administrator  assert  that 
the  Court  has  already  adjudicated  these  things — and  it  is 
clear  under  Section  1350,  C.  C.  P.,  that  the  first  steps 
having  been  taken  for  the  appointment  of  administrators, 
etc.,  and  the  will  of  Cornelius  King,  deceased,  being  left 
without  executors  to  operate  under  it,  recourse  must  next 
be  had  to  the  persons  entitled  to  administration  under 
Section  1365,  C.  C.  P.,  to  determine  to  whom  letters  of 
administration  with  the  will  annexed  shall  be  issued. 
Who  are  so  first  entitled?  James  and  Daniel  King, 
nephews  of  deceased.  But  they  have,  counsel  insist, 
under  Section  1379,  C.  C.  P.,  renounced  their  right  to 
such  letters  and  have  requested  the  appointment  of  Fargo 
to  be  administrator  with  the  will  annexed  ;  and,  there- 
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fore,  counsel  claim  they  have  waived  and  renounced  all 
rights  to  administration  of  this  estate  ;  and  they  are  con- 
cluded by  their  own  petitions  and  the  order  of  the  Court 
thereupon  made. 

''  The  fair  and  legitimate  interpretation  of  this  pro- 
vision is,  that  a  judgment  or  order  respecting  the  admin- 
istration of  the  estate  is  conclusive  upon  the  administra- 
tion as  to  all  matters  directly  involved  in  such  judgment 
or  order/' 

Howell  V.  Budd,  91  CaL,  349. 

"The  Probate  Court  had  jurisdiction  of  the  subject 
matter  before  it,  viz.,  the  resignation  of  the  executors, 
and  it  had  jurisdiction  of  the  parties  interested.  Having 
such  jurisdiction,  all  presumptions  are  in  favor  of  the 
regularity  of  its  proceedings  and  the  validity  of  its  order, 
and  the  order  accepting  the  resignation  cannot  be 
collaterally  attacked.'' 

Luco  V.  Commercial  Bankf  70  Cal.,  339. 

"  It  must  be  presumed,  in  favor  of  the  action  of  the 
Court,  that  all  the  conditions  existed  which  were  necessary 
to  authorize  the  appointment." 

Jennings  v.  Le  Breton,  80  Cal.,  9. 

''  A  petition  for  letters  of  administration  is  a  pleading, 

and  the  rules  in  regard  to  admissions  in  pleadings  apply 

to  it." 

Duff  V.  Duff,  71  Cal.,  513. 

How,  then,  ask  counsel  for  the  Public  Administrator, 
can  these  nephews  assert  in  the  face  of  their  own  peti- 
tions, in  the  face  of  their  own  proof  and  the  judgment  of 
the  Court,  that  they  did  not  renounce  their  rights  as 
executors  of  the  will  and  also  their  rights  to  letters  of 
administration  ? 

The  Court  having  once  adjudicated  that  the  conditions 
precedent  to  the  issuance  of  letters  of  administration  with 
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the  will  annexed  existed,  under  Section  1350,  C  C.  P., 
and  having  thereupon  issued  letters  of  administration  to 
the  nominee  of  the  nephews — it  is  strenuously  insisted — 
they  must  be  held  to  have  renounced  all  and  every  of 
their  rights  to  administration  upon  this  estate  for  all  time. 
"  Where  one  who  is  entitled  to  administer  upon  an 
estate  waives  his  right  to  be  appointed,  or  refuses  to  make 
application  for  letters  of  administration  when  requested 
to  do  so,  the  Probate  Court  may  appoint  any  one  else 
who  is  entitled  to  letters,  and  after  it  has  done  so  it  would 
not  be  error  to  refuse  to  revoke  the  grant  of  letters  or  the 
application  of  him  who  had  waived  his  right  or  refused 
to  make  application  in  the  first  instance/' 
EstaU  Keane,  56  Cal.,  409. 

The  nephews  in  this  case,  it  is  argued  by  the  counsel 
for  the  Public  Administrator,  have  both  waived  their 
rights,  and,  by  requesting  the  appointment  of  Fargo, 
''  refused  to  apply  for  letters  themselves,"  and  therefore 
they  are  not  entitled  to  consideration  on  this  present  con- 
test for  letters  ;  and  the  decisions  referred  to  in  the 
executors'  brief,  it  is  said  by  the  same  counsel,  carry  out 
the  same  reasoning  that  ^'a  written  request  by  one 
entitled  to  letters  of  administration  upon  an  estate,  for  the 
appointment  of  a  nominee,  is  a  waiver  and  relinquishment 
of  his  right  to  administration." 

**  If  he  fails  to  make  application  within  proper  time, 
letters  of  administration  with  the  will  annexed  must  be 
issued  to  some  other  person." 

In  re  Brown,  80  Cal..  384. 

''The  meaning  of  these  sections  is  that,  at  the  time  of 
admitting  the  will  to  probate,  the  Court  must  appoint  as 
executor  the  person  who  is  named  therein  as  such,  if  he 
has  petitioned  therefor,  and  is  not  incompetent." 
Estate  Bauquier,  88  Cal.,  308. 

While  pending  before  the  Court  for  its  decision,  and 
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after  the  submission  of  the  case  for  decision,  the  peti- 
tioners for  letters  testamentary  filed  in  this  Court  another 
petition  for  letters  of  administration  with  the  will 
annexed,  thereby  attempting  to  make  a  drag-net  out  of 
the  law.  It  is  submitted  by  the  Public  Administrator 
that  this  last  petition  cannot  be  maintained  while  the 
other  proceeding  is  pending,  for  the  reason  that  when  a 
person  elects  to  pursue  one  remedy  he  cannot  pursue  at 
the  same  time  another  remedy  in  respect  to  the  same 
subject  matter.  This  is  illustrated  by  the  familiar  rule 
that  a  person  may  in  many  cases  waive  a  tort  and  sue  on 
contract,  and,  once  having  elected,  he  is  confined  to  that 
remedy ;  and,  for  another  reason,  that  there  is  another 
proceeding  between  the  same  parties  with  respect  to  the 
same  subject  matter. 

0.  0.  P.,  Sees.  1713-430. 

Recurring  to  the  merits  of  the  petition  for  letters  testa- 
mentary, counsel  for  the  Public  Administrator  submit 
that  in  view  of  Section  1350  the  Court  has  no  jurisdiction 
to  issue  letters  testamentary.  The  only  jurisdiction  the 
Court  has,  these  counsel  assert,  is  to  issue  letters  of 
administration  with  the  will  annexed  as  provided  in 
Section  1350,  C.  C.  P.,  and  they  say  that  the  statements 
in  the  petition  show  that  the  Court  has  no  jurisdiction  to 
entertain  the  petition  for  letters  testamentary,  and  that 
then  the  only  application  that  can  be  entertained  is  that 
of  the  Public  Administrator  for  letters  of  administration 
with  the  will  annexed. 

Section  1350  of  the  Code  of  Civil  Procedure  provides 
that  if  all  the  executors  renounce,  or  fail  to  apply  for 
letters,  or  to  appear  and  qualify,  letters  of  administration 
must  be  issued  as  in  cases  of  intestacy. 

It  is  argued  by  counsel  for  the  Public  Administrator, 
upon  thisi  that  because  the  Court  did  in  this  case  issue 
letters  of  administration  as  in  a  case  of  intestacy,  there- 
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fore  it  must  have  found  that  all  the  executors  either 
renounced,  or  failed  to  apply  for  letters,  or  failed  to  appear 
and  qualify. 

It  is  true  that  all  the  executors  did  for  the  time  heing 
fail  to  apply  for  letters,  or  to  appear  and  qualify,  but  they 
did  not  renon/nee.  They  requested  the  appointment  of 
Mr.  Fargo,  but  their  own  right  beyond  this  was  not 
affected  by  that  act,  and  this  request  was  not  a  renunciation 
of  their  right.  If  Mr.  Fargo  had  declined  to  act,  or  if  the 
Court  had  for  any  reason  denied  his  application  or 
refused  to  appoint  him,  the  executors  would  have  still 
retained  their  right  to  letters  and  could  then  have  asserted 
it ;  and  the  fact  that  the  Court  acted  upon  this  request  of 
theirs  and  appointed  Mr.  Fargo  gives  it  no  stronger  a 
character  as  a  renunciation. 

It  is  true  that  they  did  fail  to  apply  for  letters  for  the 
time  being.  If  they  had  not  so  failed  the  Court  could 
not,  of  course,  have  appointed  the  administrator,  but  the 
Court  has  already  acted  upon  this  failure  as  directed  by 
Section  1350,  C.  C.  P.,  and  letters  of  administration  have 
been  issued  as  in  a  case  of  intestacy.  This  failure  now, 
however,  no  longer  appears. 

The  executors  are  here  asserting  their  right,  and  insist- 
ing upon  it,  and  the  Court's  direction  is  now  found  in 
Section  1349,  C.  C.  P.,  and  it  must  issue  letters  to  the 
persons  named  in  the  will  as  executors  who  are  compe- 
tent to  discharge  the  trust,  who  must  appear  and  qualify, 
unless  objection  is  made  as  provided  in  Section  1351, 
C.  C.  P.,  and  the  only  objection  provided  for  by  that 
section  is  such  as  can  be  made  by  some  person  interested 
in  the  will,  and  no  such  person  appears  objecting. 

In  what  has  been  said  Section  1301  is  not  overlooked, 
wherein  it  is  provided  that  a  failure  for  thirty  days  to 
petition  for  letters  may  be  held  to  amount  to  a  renuncia- 
tion unless  good  cause  for  delay  is  shown  ;  but  the  cause 
for  the  delay  here  sufficiently  appears,  and  even  if  no 
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such  cause  appeared  there  would  be  no  occasion  for  the 
Court  to  exercise  the  discretion  given  by  this  section 
against  the  executors,  for  the  delay  has  resulted  in  no 
injury  to  the  persons  interested  under  the  will,  or  to  the 
heirs  of  the  testator. 

This  Court  in  the  Estate  of  Bedell,  decided  March  25, 
1892  (p.  99  ante)j  and  affirmed  by  the  Supreme  Court  in 
97  Cal.,  339,  holds  that  a  person  entitled  to  letters,  who 
has  nominated  another,  ''  cannot  revive  his  privilege  nor 
retract  his  waiver  and  request  as  against  the  petitioner/' 
This,  and  all  the  cases  holding  the  similar  rule,  follow 
the  E8taU  of  Kirtlan,  16  Cal.,  161-165,  in  which  the 
Court  says  : 

''  We  do  not  see  that  the  brother  might  not  have  waived 
this  right  of  administration,  as  well  as  any  other  right, 
in  favor  of  a  competent  person  ;  and  having  done  so,  and 
encouraged  the  petitioner  to  go  to  expense  and  trouble 
in  applying  for  this  office,  why  he  is  not,  on  familiar 
principles,  estopped  now  from  withdrawing  his  assent 
and  waiver,  or  renunciation.'' 

In  other  words,  the  rule  to  be  deduced  from  the 
authorities  is  that  the  nomination  of  another  as  adminis- 
trator simply  estops  the  party  making  the  nomination  from 
afterwards  asserting  his  right  to  the  prejudice  of  his 
own  nominee. 

The  fact  that  such  nomination  and  waiver  goes  no 
further  than  this  seems  to  be  recognized  in  Estate  of 
Moore,  68  Cal.,  281.  In  that  case  the  widow  nominated 
another  person  to  be  administrator,  and  he  was  accord- 
ingly appointed.  He  was  afterwards  adjudged  insane 
and  committed  to  the  asylum.  Later,  and  after  his 
restoration  to  capacity,  the  widow  applied  to  have  letters 
of  administration  issued  to  herself  upon  the  theory  that 
the  insanity  had  created  a  vacancy.  The  Court  held  that 
the  insanity  of  the  administrator  did  not  ipso  facto  cause 
a  vacancy  in  the  office  without  an  order  vacating  his 
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letters,  and  upon  that  gronnd  alone  the  application  of  the 
widow  was  denied ;  and  it  does  not  appear  to  have 
occurred  to  the  Court  or  any  of  the  counsel  in  that  case 
to  make  the  claim  that  the  widow's  right  died  with  her 
nomination ;  on  the  contrary,  the  Supreme  Court  say 
that  if  the  widow  had  applied  for  letters  during  the 
incapacity  of  her  nominee  she  would  doubtless  have 
received  them. 

The  executors  petitioning  here  are  next  of  kin  of  the 
testator,  and  would  be  entitled  if  he  had  died  intestate 
to  share  in  the  distribution  of  his  estate  ;  and  as  such 
next  of  kin  are  entitled  in  preference  to  the  Public 
Administrator,  without  the  testator's  nomination  of  them 
as  his  executors. 

Counsel  for  the  Public  Administrator  argue  that  there 
is  no  authority  for  the  limited  declination  made  by  the 
executors  here,  and  that,  therefore,  it  must  be  treated  as 
an  absolute  renunciation,  because  without  a  renunciation 
the  Court  had  no  authority  to  appoint  Fargo.  No 
renunciation  is  necessary.  If  no  writing  whatever  had 
been  signed  by  the  executors,  but  they  had  merely  failed 
to  appear  and  qualify,  the  Court  under  Section  1350, 
C.  C.  P.,  could,  as  it  did,  appoint  an  administrator  with 
the  will  annexed,  and  this  failure  to  appear  and  qualify 
now  no  longer  existing,  it  is  the  Court's  duty  under  Sec- 
tion 1349,  C.  C.  P.,  to  issue  letters  to  the  executors. 

The  petitioners,  James  King  and  Daniel  King,  are 
entitled  to  letters  testamentary,  and  the  application  of 
the  Public  Administrator  should  be  denied. 

Let  an  order  be  entered  accordingly. 
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Estate  of  JOSEPH  W.  DAGEB,  Deceased. 

[No.  15,177.     Decided  July  22,  1896.] 

Application  for  Distribution. 


Will — Technical  Words  in — How  to  be  Construed — Heira — 
Living  Person  has  None  —  Signification  of  Word  ^^  Heirs  ^  in 
Will,  Question  of  Intention — Word  ^^ Heirs"  may  be  Construed 
to  Mean  "  Children"  —  Use  of  Same  Word  in  Different  Parts  of 
Will — Presumption  as  to  Sense  in  which  Used — Construction 
Resulting  in  Lapse,  to  be  Avoided  if  Possible — Legacy  to  More 
than  One  Person  Constituting  a  Class — Legatees  take  Per  Capita 
as  Owners  in  Common* 


1.  Technical  words  in  a  will  are  to  be  taken  in  their  technical  sense, 
unless  the  context  clearly  indicates  a  contrary  intention.  (Sec. 
1327.  C.  C.) 

2.  A  living  person  legally  has  no  heirs,  and,  where  a  legacy  is  given  to 
the  "heirs ''  of  a  living  person,  such  legacy  must  be  treated  as 
void  unless  the  word  "  heirs  "  shall  be  construed  as  though  it  were 
written  "  children.'' 

3.  Unless  the  clear  intention  of  a  testator  make  it  necessary,  a  con- 
struction resulting  in  a  lapse  should  be  avoided. 

4.  What  the  word  ''heirs'*  signifies  is  a  question  of  intention,  and  if 
other  expressions  in  a  will  and  the  whole  context  clearly  indicate 
what  the  testator  meant,  and  that  his  meaning  was  not  according 
to  the  technical  sense  of  "  heirs/'  that  intention  must  prevail ;  so, 
where  the  sense  permits,  the  word  may  be  construed  as  though  it 
were  written  "  children." 

5.  Where  it  is  clear  that  the  testator  used  a  word  in  a  particular  sense 
in  one  part  of  his  will,  and  there  is  nothing  to  show  that  he  after- 
wards meant  to  use  it  in  a  different  sense,  it  is  not  unreasonable  to 
presume  that,  when  he  used  the  same  word  in  a  subsequent  part  of 
the  same  instrument,  he  used  it  in  the  same  sense  as  before. 

6.  The  testator  in  this  case  used  the  word  "heirs"  in  the  sense  of 
''children,"  and  the  word  should  be  construed  as  meaning 
' '  children,' '  and  the  maxim  nemo  est  haeres  viventis  does  not  apply. 

7.  A  devise  or  legacy  given  to  more  than  one  person  vests  in  them  as 
owners  in  common.  (Sec.  1350,  C.  C]  An  interest  in  common  is 
one  owned  by  several  persons,  not  in  joint  ownership  or  partner- 
ship. (Sec.  685,  C.  C.) 
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8.  Testator  made  a  bequest  of  $500  "to  the  heirs  of  George  and 
William/'  brothers  of  his  deceased  wife.  Held:  that  the  bequest 
was  intended  to  be  giyen  as  an  entirety  to  a  single  class,  tIz.,  the 
heirs  of  George  and  William,  and  to  whomsoerer,  at  the  time  of 
the  death  of  the  testator,  shall  come  within  that  class,  as  tenants  in 
common,  and  that  they  Uike  equally,  yiz.,  per  capita  and  not 
per  stirpes. 


Testator  made  a  bequest  of  (500  "to  the  heirs  of  George  and 
William, ' '  brothers  of  his  deceased  wife.  William  was  living  at  the 
time  of  the  testator's  death.  Held:  that  the  testator  used  the  word 
"heirs"  in  the  sense  of  "children/*  and  that  the  bequest  should 
be  divided  among  the  children  of  George  and  William  per  capita. 


The  will  of  the  above  named  decedent  was  admitted  to 
probate,  and  letters  testamentary  issued  to  the  California 
Safe  Deposit  and  Trust  Company,  on  October  2, 1894. 

A  petition  for  distribution  was  filed  by  the  executor 
on  May  15,  1896. 

Messrs.  6t£nnt>on,  Booth  &  Bartnett  and  R.  W.  Hent^ 
Esq.,  for  executor. 

J.  J.  Lermenj  Esq.,  for  certain  heirs. 

Messrs.  Loewy  &  Outsehj  for  certain  other  heirs. 

Coffey,  J. — Captain  Joseph  W.  Dager  died  September 
11,  1894,  leaving  a  last  will  and  testament  dated  July  14, 
1894.  Testator  was  at  the  time  of  the  execution  of  his 
will  of  the  age  of  seventy-three  years.  He  had  one 
brother  and  five  sisters,  all  of  them  older  than  himself, 
and  all  of  them  being  dead  at  the  date  of  the  execution 
of  the  will.  He  knew  that  his  brother  and  three  of  his 
sisters  left  children,  and  these  are  mentioned  in  his  will. 
His  wife  had  been  dead  about  thirteen  years.  For  a  long 
period  of  years  he  had  heard  nothing  of  his  wife's  rela- 
tives, residing  in  Germany,  or  his  own,  residing  in  the 
Eastern  States,  and  knew  nothing  definite  about  them. 
He  had  been  a  sailor  and  sea  captain  in  early  life,  and 
had  not  engaged  in  that  pursuit  for  a  number  of  years 
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before  his  death.  He  dictated  the  terms  of  his  will  to 
Mr.  R.  W.  Hent,  a  practitioner  of  recognized  skill  and 
long  and  wide  experience  at  the  San  Francisco  bar,  and 
insisted  on  referring  to  the  children  of  his  brother  and 
sisters,  as  well  as  the  children  of  his  wife's  relatives,  as 
"heirs."  Mr.  Hent  complied  with  the  letter  of  this 
request,  and  used  the  word  "heirs"  throughout,  even 
though  in  the  case  of  the  legacies  to  the  "  heirs  "  of  his 
brother  and  sisters  the  testator  could  have  referred  to  them 
as  children,  knowing  personally  that  there  were  such. 
The  will  is  as  follows  : 

"  In  the  name  of  God,  Amen.  I,  Joseph  W.  Dager,  of 
the  City  and  County  of  San  Francisco,  State  of  California, 
of  the  age  of  seventy-three  years,  and  being  of  sound  and 
disposing  mind,  do  make,  publish  and  declare  this  my 
last  will  and  testament,  in  manner  following,  that  is  to  say  : 

"  First — I  give  and  bequeath  to  the  heirs  of  my  brother, 
Thomas  Dager,  late  of  Saugus,  State  of  Massachusetts, 
deceased,  the  sum  of  two  thousand  dollars  ($2,000). 

"  Secondly — I  give  and  bequeath  to  the  heirs  of  my 
sister,  Mrs.  Sarah  Lord,  late  of  Roxbury.  State  of  Massa- 
chusetts, deceased,  the  sum  of  two  thousand  dollars 
($2,000). 

"  Thirdly — I  give  and  bequeath  to  the  heirs  of  my  sister, 
Mrs.  Lucy  Sanford,  late  of  Framingham,  State  of 
Massachusetts,  deceased,  the  sum  of  two  thousand  dollars 
($2,000). 

"  Fourthly — I  give  and  bequeath  to  the  heirs  of  my 
sister,  Mrs.  Lois  Harrington,  late  of  Concord,  State  of 
Massachusetts,  deceased,  the  sum  of  two  thousand  dollars 
($2,000). 

"  Fifthly — I  give  and  bequeath  to  Mrs.  Caroline  D.  E. 
Grabe,  my  late  wife's  niece,  the  sum  of  fifteen  hundred 
dollars  ($1,500). 

"  Sixthly — I  give  and  bequeath  to  Amelia  Hoffman, 
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wife  of  Charles  Hoffman,  and  the  adopted  daaghter  of 
said  Mrs.  Caroline  D.  E.  Grabe,  the  sum  of  one  thousand 
dollars  ($1,000). 

"  Seventhly — I  give  and  bequeath  to  the  heirs  of  Lud- 
wig  ai^d  Charlotta  Hulsing,  the  father  and  mother  of  said 
Mrs.  Caroline  D.  E.  Grabe,  late  of  Banrode,  Germany, 
deceased,  the  sum  of  five  hundred  dollars  ($600). 

"  Eighthly — I  give  and  bequeath  to  the  heirs  of  Gottlieb 
Festing  and  Minna  Festing,  his  wife,  my  late  wife's  sister, 
late  of  Hanover,  Germany,  deceased,  the  sum  of  five 
hundred  dollars  ($600). 

"  Ninthly — I  give  and  bequeath  to  the  heirs  of  Henry 
Eicke  and  Sophia  Eicke,  his  wife,  my  late  wife's  sister, 
late  of  Gleidengen,  Province  of  Hanover,  Germany, 
deceased,  the  sum  of  five  hundred  dollars  ($600). 

"  Tenthly — I  give  and  bequeath  to  the  heirs  of  €reorge 
and  William  Knauer,  brothers  of  my  late  wife,  late  of 
Misburg,  Hanover,  Germany,  deceased,  the  sum  of  five 
hundred  dollars  ($600). 

''  Eleventhly — ^I  give  and  bequeath  to  Mrs.  Minna  Mar- 
vin, of  Sutter  County,  State  of  California,  the  sum  of  one 
thousand  dollars  ($1,000),  and  to  her  daughter,  Caroline 
Freese  Marvin,  the  sum  of  five  hundred  dollars  ($600). 
''  Twelftbly — In  case  any  of  the  said  legatees  herein- 
before named  shall  not  be  living  at  the  time  of  my  death, 
then  I  give  and  bequeath  such  deceased  legatee's  share 
to  her  heirs. 

**  Thirteenthly — I  give  and  bequeath  to  the  Laurel  Hill 
Cemetery  the  sum  of  one  thousand  dollars  ($1,000),  in 
trust,  to  be  expended  in  keeping  my  burial  lot  in  good 
condition. 

"  Fourteenthly — I  give,  devise  and  bequeath  all  the 
remainder  of  my  estate  to  the  aforesaid  legatees,  except 
said  Laurel  Hill  Cemetery,  in  the  proportions  of  their 
aforesaid  respective  legacies. 

•*  Fifteenthly — I  hereby  appoint  the  California  Safe 


Estate  of  Daqer.  533 

Deposit  and  Trust  Company  the  executor  of  this  my  last 
will  and  testament,  and  I  hereby  revoke  all  former  wills 
by  me  made. 

"  Lastly — I  desire  that  my  attorney,  R.  W.  Hent,  be 
retained  to  act  as  attorney  for  my  estate. 

''  In  witness  whereof,  I  have  hereunto  set  my  hand, 
this  14th  day  of  July,  1894. 

**  Joseph  Warren  Daqer." 

Attested  in  usual  form  and  admitted  to  probate  in  due 
course  of  law. 


The  eighth  provision  of  the  will  of  said  decedent  is  as 
follows  : 

**  I  give  and  bequeath  to  the  heirs  of  Gottlieb  Festing 
and  Minna  Festing,  his  wife,  my  late  wife's  sister,  late  of 
Hanover,  Germany,  deceased,  the  sum  of  five  hundred 
dollars  ($500)." 

The  tenth  item  of  said  will  is  as  follows  : 

''  I  give  and  bequeath  to  the  heirs  of  George  and 
William  Knauer,  brothers  of  my  late  wife,  late  of  Mis- 
burg,  Hanover,  Germany,  deceased,  the  sum  of  five 
hundred  dollars  ($500)." 

Gottlieb  Festing,  the  husband  of  Minna  Festing,  is 
still  living,  and  William  Knauer,  mentioned  in  the  tenth 
item  in  said  will,  is  also  living. 

The  bequests  are  '^  to  the  heirs  of  Gottlieb  Festing  and 
Minna  Festing,"  and  also  ''  to  the  heirs  of  George  and 
William  Knauer." 

Schouler  on  Wills,  Section  542,  says  : 

''  The  word  '  heirs '  is  flexible  on  the  whole,  and  may 
denote  '  next  of  kin  '  or  '  heirs  at  law,'  according  to  the 
nature  of  the  property  given,  as  well  as  next  of  kin  in  one 
sense  or  another.  But  what  this  word  signifies  is  in  all 
cases  a  question  of  intention  ;  and  if  other  expressions 
in  the  will  and  the  whole  context  clearly  indicate  what 
the  testator  meant,  and  that  his  meaning  was  not  accord- 
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ing  to  the  usual  sense  of  '  heirs '  as  above,  that  intention 
must  prevail.  And  whether  in  accordance  with  the  pre- 
sumption or  against  it,  we  often  find  '  heirs '  construed 
by  a  Court  where  the  sense  permits  as  though  it  were 
written  'children/  For  'issue/  'children/  'heirs'  are 
constantly  interchanged  in  testaments." 

In  the  will  of  decedent,  according  to  the  argument  of 
the  executor,  there  is  nothing  to  show  that  the  testator 
used  the  word  "  heir  "  in  anything  else  than  its  technical 
meaning.  Elsewhere  throughout  the  will  the  word  is 
used  correctly,  and  in  the  present  clauses,  the  executor 
insists,  it  is  evident  that  the  testator  regarded  Gottlieb 
Festing,  and  also  William  Knauer,  as  dead. 

"  Technical  words  in  a  will  are  to  be  taken  in  their 
technical  sense,  unless  the  context  clearly  indicates  a 
contrary  intention."     (Section  1327,  Civil  Code.) 

Section  1334  of  the  Civil  Code  defines  persons  in  whom 
testamentary  disposition  vests  property  under  a  general 
disposition  to  "  heirs." 

In  both  the  eighth  and  tenth  clauses  of  the  will  the 
devise  is  to  persons  not  in  existence,  for  Gottlieb  Festing 
and  William  Knauer,  being  alive,  legally  have  no  heirs, 
consequently  these  legacies  must  be  treated  as  void 
legacies  unless,  under  the  intimation  of  this  Court,  the 
eighth  bequest  to  the  heirs  of  Gottlieb  and  Minna  Festing 
shall  be  construed  as  though  it  were  written  "  children." 

George  and  William  Knauer  are  brothers,  and,  William 
being  alive,  counsel  for  the  executors  argue  that  the 
legacy  to  his  heirs  must  be  treated  as  void. 

A  void  legacy  is  defined  in  13  A.  and  E.  Ency.  of  Law, 
page  28 : 

"  A  void  legacy  or  devise  is  one  which  never  has  bad 
any  legal  existence ;  a  lapsed  legacy  or  devise  is  one 
which,  originally  valid,  afterwards  fails,  because  the 
capacity  or  willingness  of  the  donee  to  take  has  ceased  to 
exist  before  he  obtained  a  vested  interest  in  the  gift." 
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Sections  1332,  1333,  of  the  Civil  Code  define  the  effect 
of  a  residuary  bequest  on  void  or  lapsed  legacies. 

Section  1332 : 

''  A  devise  of  the  residue  of  the  testator's  real  property 
passes  all  the  real  property  which  he  was  entitled  to 
devise  at  the  time  of  his  death  not  otherwise  effectually 
devised  by  his  will ; "  and  Section  1333  is  to  the  same 
effect,  except  that  it  refers  to  personal  property. 

The  bequests  in  both  cases  are  to  the  heirs  of  two 
persons.  The  question  is  whether  these  heirs  would  take 
jointly  or  as  tenants  in  common. 

Schouler  on  Wills,  Section  566,  discussing  the  question 
of  joint  tenancy  and  tenancy  in  common,  states  as  follows  : 

^'  The  point  of  distinction  here  to  be  noted  is  that,  in 
case  of  a  joint  tenancy,  the  failure  of  the  devise  or 
bequest  as  to  any  one  of  the  parties  named  will  carry  the 
gift  to  the  other  or  others  by  force  of  survivorship,  that 
striking  incident  of  relation  ;  but  when,  on  the  other 
hand,  the  gift  is  to  tenants  in  common,  the  death  of  one 
of  them  before  the  testator,  or  the  failure  of  his  share 
from  some  other  cause,  will  produce  a  lapse  with  the 
usual  result  in  favor  of  heir,  next  of  kin,  or  residuary 
devisee  or  legatee,  as  the  case  may  be." 

Our  codes,  however,  have  abolished  this  presumption 
of  a  joint  tenancy,  and  interests,  when  owned  by  several 
persons,  are  presumed  to  be  in  common. 

Section  683,  Civil  Code  : 

''  A  joint  interest  is  one  ovmed  by  several  persons  in 
equal  shares,  by  a  title  created  by  a  single  will  or  trans- 
fer, when  expressly  declared  in  the  will  or  transfer  to  be 
a  joint  tenancy,  or  when  granted  or  devised  to  executors 
or  trustees  as  joint  tenants." 

Section  685,  Civil  Code  : 

''  An  interest  in  common  is  one  owned  by  several 
persons,  not  in  joint  ownership  or  partnership." 

Section  686,  Civil  Code  : 
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"  Every  interest  created  in  favor  of  several  persons  in 
their  own  right  is  an  interest  in  common,  unless  acquired 
by  them  in  partnership,  for  partnership  purposes,  or 
unless  declared  in  its  creation  to  be  a  joint  interest,  as  pro- 
vided in  Section  683,  or  unless  acquired  as  community 
property." 

Section  1360,  Civil  Code,  provides  : 

"  A  devise  or  legacy  given  to  more  than  one  person 
vests  in  them  as  owners  in  common." 

The  interest  then  being  in  common,  the  executor  con- 
tends that  the  effect  of  the  li^se  of  the  legacy  to  the 
heirs  of  William  Knauer  is  to  strike  $260  from  that 
clause,  and  to  throw  that  sum  into  the  residuary  fund,  to 
be  distributed  under  the  provisions  of  the  will  relating 
to  tiM  remainder  of  decedent's  estate. 

The  executor  submits  that  the  legacies  above  referred 
to,  and  particularly  the  legacy  to  the  heirs  of  William 
Knauer,  deceased,  are  to  be  treated  as  lapsed  legacies, 
and  tiiat  the  same  should  become  a  portion  of  the 
residuum  of  said  estate,  to  be  distributed  under  the 
provisions  of  the  will  of  said  decedent. 

Mr.  Lermen,  counsel  for  certain  heirs  at  law,  confines 
his  contention  to  the  tenth  provision  of  the  will  of 
deceased,  as  that  presents  all  the  questions  that  can  arise 
in  the  eighth.     The  tenth  provision  is  as  follows  : 

''  I  give  and  bequeath  to  the  heirs  of  George  and 
William  Knauer,  brothers  of  my  late  wife,  late  of  Mis- 
burg,  Hanover,  Germany,  deceased,  the  sum  of  $600." 

The  first  question  that  presents  itself  is  whether  this 
legacy  will  go  to  two  classes,  the  heirs  of  George  and  the 
heirs  of  William  Knauer,  or  whether  only  (me  class  is 
created,  all  the  members  of  that  class  taking  per  capita^ 
the  latter  position  being  taken  by  the  attorneys  for  the 
Grerman  heirs. 

There  are  several  cases  similar  to  the  one  at  hand, 
wherein  it  is  held  that  there  are  created  two  classes,  each 
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taking  one-half,  and  the  members  of  each  class  taking 
per  stirpes  and  not  per  capita, 

Bassett  v.  Granger ^  100  Mass.,  348. 

FisseWs  Appeal,  27  Pa.  St.,  55. 

Especially  is  this  true  in  cases  where  the  descendants 
or  next  of  kin  of  the  two  parties  named  must  necessarily 
belong  to  a  different  class. 

See  29  Am.  &  Eng.  Enc.  of  Law,  428,  and  cases 
cited  in  Note  1. 

For  the  purposes  of  the  inquiry,  it  may  therefore  be 
taken  that  this  provision  of  the  will  might  as  well  have 
been  written  :  '*  I  give  and  bequeath  to  the  heirs  of 
George  Knauer  $250,  and  to  the  heirs  of  William 
Enauer  $260." 

William  Ejiauer  is  living,  and  the  question  therefore  is. 
How  shall  be  construed  the  legacy  to  his  heirs.?  There 
can  be  no  doubt  that,  under  the  sections  of  the  code  cited 
by  counsel  for  the  executor,  the  legacy  svpra^  if  it 
lapses  at  all,  lapses  to  the  entire  estate — in  other  words, 
that  a  tenancy  in  common  is  created.  The  chief  diffi. 
culty,  of  course,  is  that  a  living  man  can  have  no  heirs. 

If  the  word  '*  heirs  "  is  to  be  taken  in  its  technical  sense, 
of  course  the  legacy  lapses.  The  first  and  great  object  is 
to  inquire  what  was  the  intention  of  the  testator,  and, 
looking  at  the  will  as  a  whole,  the  word  should  be  con- 
strued as  meaning  ''  children.''  In  the  first  place,  the 
testator  gives  to  the  heirs  of  each  of  his  three  sisters  and 
his  brother,  all  of  them  deceased,  the  sum  of  $2,000. 
There  can  be  no  possible  doubt  that  in  this  case  he 
meant  their  descendants.  He  knew  his  sisters  and 
brother  were  dead,  and  he  knew  that  they  had  children. 
That  much  is  in  evidence.  It  is  not  unreasonable  to 
suppose  that  in  using  the  word  ''heirs,"  later  on  in  the 
instrument,  he  used  it  in  the  same  sense.  In  addition,  it 
will  be  noticed  that  he  singles  out  the  brothers  and  the 


538  EsTATB  OF  Dagsb. 

sisters  of  his  deceased  wife,  giving  to  the  heirs  of  them 
all  some  specified  amoant. 

A  case  on  all  fours  with  the  present  one  is  LoU  y. 
Thompson^  16  S.  E.  Rep.,  278.  Besides  being  well  con- 
sidered, it  fits  in  well  with  the  facts  of  this  case. 

In  Lott  y.  Thompson  the  testator  directed  that  'Hhe 
balance  of  my  property  to  be  equally  divided  between 
my  heirs  only  Betsy  and  Martha,  the  heirs  of  their  body 
to  have  an  equal  share  with  the  rest  of  my  heirs/'  Betsy 
and  Martha  were  living  at  the  death  of  the  testator.  The 
lower  Court  held,  inasmuch  as  Betsy  and  Martha  were 
still  living,  the  plaintiffs  were  not  the  heirs  of  their  body 
under  the  maxim  nemo  est  hasres  viventis. 

The  Court  said  :  "  It  is  quite  true  that  in  a  strict 
sense  no  person  can  sustain  the  character  of  '  heir '  in 
the  lifetime  of  the  ancestor,  according  to  the  familiar 
maxim,  '  nemo  est  haeres  viventis  ; '  but  it  is  always  open 
to  inquiry  whether  the  testator  used  the  words  according 
to  the  strict  and  proper  acceptation,  or  in  a  more 
inaccurate  sense,  to  denote  '  children,'  '  next  of  kin,'  etc. 
(Bailey  v.  Paterson,  3  Rich.  Eq.,  158.)  In  discussing  that 
case  Chancellor  Dunkin  said  :  '  The  testator  takes  notice 
that  the  ancestor  was  alive  at  the  making  of  his  will. 
There  can  be  no  doubt  that  the  testator  did  not  intend 
that  the  words  ''lawful  heirs"  should  be  taken  in  their 
technical  meaning,  but  he  intended  to  designate  a  class 
of  persons  who  could  take  immediately  on  his  death,'  etc. 
We  think  it  is  manifest  that  in  this  case  the  testator  did 
not  employ  the  word  '  heirs '  in  its  technical  sense.  The 
tenor  of  the  will  shows  it.  The  word  '  heirs '  occurs  four 
times  in  the  will,  and  in  every  instance  it  is  used  as 
synonymous  with  'children.' 

"  Precisely  so  in  the  case  at  bar.  The  testator,  in  at  least 
four  instances,  viz.,  the  bequest  to  the  heirs  of  his  three 
sisters    and    his    brother,   used    the    word    'heirs'   as 
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synonymous  with   'children.'     And  the  Court,  in  con- 
cluding this  branch  of  the  case,  said  : 

"  '  The  maxim  nemo  eat  haeres  viventis  has  no  proper 
application  whatever  to  the  case.'  See  Bailey  v.  Pater aorit 
8upra;  Remsey  v.  Joyce,  McMul.  Eq.,  252  ;  and  Lemack 
V.  Glover,  1  Rich.  Eq.,  141." 

It  will  be  noticed  also  that  in  the  cases  just  quoted,  as 
well  as  the  one  now  in  hand,  the  heirs  of  A  and  B  must 
certainly  constitute  separate  classes,  provided  the  word 
**  heirs  "  means  "  children,"  as  A  and  Bin  the  cases  cited 
were  sisters,  and  in  the  case  at  hand  are  brothers. 

The  will  further  provided  that  "  the  heirs  of  their  body 
to  have  an  equal  share  with  the  rest  of  my  heirs," 
and  the  Court,  being  called  upon  to  construe  this  portion 
of  the  will  as  well,  held  that  there  were  two  classes,  the 
members  of  each  class  taking  per  stirpes  and  not  per  capita. 
The  following  authorities  bear  out  in  some  way  the 
propositions  hereinabove  set  forth  : 

BaUentine  v.  Wood,  5  Am.  Prob.  Rep.,  244,  249. 

Kelley  v.  Vigas,  5  Am.  Prob.  Rep.,  315. 

Hughes  v.  Clark,  26  S.  W.  Rep.,  187. 

Robinson  v.  Boyd,  22  S.  W.  Rep.,  72. 

Johnson  V.  Brasington,  34  N.  Y.  S.  Rep.,  200. 

Stewart  v.  Powers,  9  Ohio  Cir.  Ct.  Rep.,  143. 

Mr.  Lermen  arrives  at  the  conclusion  from  these  cases 
that  the  testator  intended  to  give  to  the  children  of 
William  Knauer  $250,  and  thinks  he  has  pointed  out  a 
way  to  escape  a  lapsed  legacy. 

There  is  no  good  reason  why  there  should  be  attributed 
to  the  testator  (who,  according  to  the  evidence  of  his 
attorney,  Mr.  R.  W.  Hent,  insisted  on  dictating  the  will 
in  his  own  language)  the  intention  of  introducing  into 
the  instrument  a  quantity  of  most  complicated  legal 
problems.  When  a  layman  makes  a  bequest  to  the  heirs 
of  a  man  and  his  wife— whether  or  not  he  is  aware  of  the 
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death  of  both,  or  either,  or  of  their  having  children — the 
presumption  certainly  is  that  he  means  ihe  iseoe  of  their 
marriage.  The  testetor  had  doubtlees  been  informed  by 
his  wife  that  her  sister  Minna  Festing  had  children  of 
her  marriage  to  Gottlieb  Festing.  The  testator  knew 
that  his  brother  and  his  sisters  had  cdiildren,  yet  he 
speaks  of  these  children  in  every  instance  as  "  heirs." 

The  bequest  of  $600  to  the  heirs  of  George  Knauer  and 
William  Knauer  was  intended  to  be  given  as  an  entirety 
to  a  single  class,  viz.,  the  heirs  of  George  and  William 
Knauer,  and  to  whomever,  at  the  time  of  the  death  of 
the  testator,  should  come  within  that  class^  as  tenants  in 
common. 

Each  of  the  bequests  numbered  1,  2,  3,  4,  7,  8,  9,  is 
given  to  a  class.  And  so  the  testator  must  have  intended 
this  bequest  of  $600  to  go  as  an  entirety  to  the  heirs  of 
George  and  William  Knauer  as  a  single  class.  If  he  had 
wanted  to  divide  the  bequest  in  halves,  to  wit,  per  stirpes, 
he  would  have  said :  '^  I  give  $250  to  the  heirs  of 
George  Knauer.''  ''  I  give  $250  to  the  heirs  of  William 
Knauer."  But,  on  the  contrary,  he  intended  to  give  and 
did  give  $500  to  the  heirs  of  both  taken  together  as  one 
class. 

Section  1350,  C.  C,  which  provides  that  "  a  devise  or 
legacy  given  to  more  than  one  person  vests  in  them  as 
owners  in  common,"  nullifies  the  proposition  that  it  was 
intended  that  the  heirs  of  George  Knauer  and  William 
Knauer  should  take  per  stirpes. 

The  law  says  they  shall  take  as  owners  in  common  ; 
in  other  words,  they  shall  take  equally.  So  that,  if 
William  Knauer  had  died  leaving  two  children,  they 
would  have  taken  per  capita  with  the  seven  children  of 
George  Knauer. 

It  follows  that,  there  being  no  bequest  per  stirpes,  no 
part  of  the  bequest  can  lapse  as  long  as  there  are  any 
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persons  in  esse  answering  to  the  designation  of  heirs  of 
George  Knauer. 

Unless  the  clear  intention  of  the  testator  make  it 
necessary,  a  construction  resulting  in  a  lapse  should  be 
avoided. 

The  cases  cited  and  quoted  by  Mr.  Lermen  bear  out 
the  view  here  expressed,  that  the  word  "  heirs  "  in  this 
case  must  be  construed  to  mean  **  children/'  and  not 
heirs  in  a  technical  sense.  The  maxim  Tiemo  est  haeres 
viventis  does  not  apply  to  this  case. 

The  case,  furthermore,  differs  from  the  one  discussed 
in  Estate  of  Pfuelhj  48  Cal.,  643,  where  a  legatee  died 
during  the  testator's  lifetime,  and  the  legacy,  being 
claimed  by  a  stepson,  not  a  relation,  of  the  deceased 
legatee,  was  held  to  have  lapsed.  The  legatees  in  the 
case  at  bar  are  claiming  in  their  own  right,  not  as 
successors  to  another's  right. 

But  the  Court  disagrees,  for  the  reasons  stated,  with 
Mr.  Lermen  in  his  contention  that  the  legacy  should  be 
divided  so  as  to  give  $250  to  the  heirs  of  William  and 
$250  to  the  heirs  of  George  Knauer  ;  and,  in  the  view 
which  the  Court  has  taken  on  this  point,  it  is  clearly 
supported  by  the  "  Answer  "  to  the  question  propounded 
in  the  San  Francisco  Law  Journal  of  Saturday,  June  13, 
1896,  prepared  for  publication  by  authority  of  the  Court, 
which  answer  refuses  assent  to  the  notion  that  persons 
naturally  forming  and  designated  as  a  group  by  reason 
of  their  relationship  should,  for  the  same  reason,  be 
treated  as  units  in  the  division  of  a  legacy  given  to  them. 
The  Court  is  satisfied  with  the  conclusion  there  reached, 
that,  under  the  law  of  California,  all  the  persons  entitled 
to  take  as  legatees  under  the  provision  of  the  will  referring 
to  them  became  tenants  in  common,  without  any  regard 
to  the  closeness  or  remoteness  of  the  relationship  existing 
between  some  of  them.  The  same  reasoning  applied  to 
the  case  at  bar  will  result  in  a  per  capita  division  of  the 
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$500  between  all  the  persons  intended  to  be  embraced  in 
the  description  of  '^  heirs  of  George  and  William  Knauer, 
brothers  of  my  late  wife  ; "  and  so  the  Coort  determines 
and  decides  the  question  presented  for  construction  of 
the  eighth  and  tenth  clauses  of  the  wilL 


Estate  of  PATRICE  CURTIS,  Deceased. 

[No.  16,787.    Decided  Jtdy  50,  1896.] 

Application  for  Order  Requiring  Respondent  to 
Deliver  Property  to  Administratrix. 


Court  Sitting  in  Probate  has  no  Jurisdiction  to  Adjudicate 
Disputed  Title  to  Propertu — Party  Claiming  Gift  Causa  Mortis 
has  Right  to  be  Heard  in  Appropriate  Tribunal. 


I.  The  Saperior  Coart»  sitting  in  probate,  has  no  right  conferred  by 
the  Constitution  or  by  statute  to  adjudicate  the  question  of  title  to 
property  in  dispute  between  a  third  person  and  an  estate. 

3.  An  administratrix  instituted  a  summary  proceeding,  by  petition, 
for  a  citation  and  order  on  a  third  person  requiring  him  to  deliyer 
to  her  certain  property  which  she  claimed  to  be  a  part  of  the  estate 
of  her  intestate ;  the  respondent  answered,  claiming  title  to  the 
property  by  gift  causa  mortis,  and  challenging  the  jurisdiction  of 
the  Court,  sitting  in  probate,  to  determine  the  question  in  such 
proceeding.  Held:  that  respondent  is  entitled  to  be  heard  accord- 
ing to  the  forms  of  law,  in  an  appropriate  tribunal. 


On  January  28,  1896,  letters  of  administration  upon 
the  estate  of  the  above  named  decedent  were  issued  to 
Annie  Ebert,  his  niece. 

On  March  23,  1896,  the  administratrix  filed  a  petition 
wherein  she  alleged  that  certain  personal  property 
belonging  to  the  estate  of  her  intestate  was  in  the  custody 
of  Patrick  Reddy,  and  that  he  refused,  upon  demand,  to 
deliver  it  to  her.     The  petitioner  prayed  for  an  order 
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requiring  him  to  do  so.  A  citation  was  issued  and  served 
upon  the  respondent,  who,  on  March  31,  1896,  filed  his 
answer  wherein  he  denied  that  he  had  any  property 
of  the  estate  in  his  custody,  and  alleged  that  on  November 
6,  1895,  decedent  gave  him  the  property  claimed  by 
petitioner. 

Messrs.  Quitzow  &  Hwrlbut,  for  administratrix. 
Messrs.    J.    C.    Campbell    and     W.    H.    Metsan,   for 
respondent. 

CoFFBY,  J. — In  obedience  to  the  order  and  citation  of 
this  Court,  certain  writings  of  Patrick  Curtis,  now 
deceased,  have  been  submitted  to  the  Court  for  examina- 
tion and  interpretation,  and  the  questions  are  : 

First — Do  those  writings  make  and  constitute  a  valid 
gift  causa  mortis  t  And  if  not,  then. 

Second — Do  they  make  and  constitute  a  testamentary 
disposition  of  the  property  of  the  decedent— or,  in  other 
words,  can  those  writings  be  proved  and  probated  as  the 
last  will  and  testament  of  the  deceased  ? 

The  writings  are  all  dated  November  6,  1895,  and  it  is 
claimed  by  Mr.  Reddy  that  he  obtained  possession  of  all 
the  property  by  the  11th  day  of  November,  1895,  and  the 
evidence  shows  that  Patrick  Curtis  died  November  25, 
1895  ;  so  that  in  case  Mr.  Reddy  did  obtain  possession  of 
this  property  by  November  11,  1895,  he  obtained 
possession  prior  to  the  death  of  the  donor. 

Section  1149  of  the  Civil  Code  is  as  follows  :  ''  A  gift 
in  view  of  death  is  one  which  is  made  in  contemplation, 
fear  or  peril  of  death,  and  with  intent  that  it  shall  take 
effect  only  in  case  of  the  death  of  the  giver." 

In  this  matter  we  find  Mr.  Curtis  in  bed  suffering  from 
the  effects  of  a  severe  surgical  operation,  sending  to  Mr. 
Reddy,  through  the  agent  of  Mr.  Reddy  (not  the  agent  of 
Mr.  Curtis),  the  property  that  he  then  possessed.     The 
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means  of  obtaining  possession  and  control  of  the  thing 
was  thus  given  to  Mr.  Reddy,  and  there  was  an  actual 
delivery  of  the  thing  to  him  during  the  life  of  Mr.  Curtis. 
Hence  Section  1147  of  the  Civil  Code  was  complied  with. 
Mr.  Reddy  actually  reduced  the  property  to  his  possession 
before  the  death  of  Mr.  Curtis.  The  gift  was  made  in 
contemplation  of  the  near  approach  of  death  by  the  donor. 
The  proof  showed  the  existence  of  a  bodily  disorder,  an 
illness  which  imperiled  the  donor's  life  and  which 
eventually  terminated  it.  The  gift  was  made,  therefore, 
by  Mr.  Curtis  in  contemplation,  fear  and  peril  of  death, 
and  if  Mr.  Curtis  had  not  expressed  his  intent  respecting 
a  gift  of  that  character  it  made  no  difference.  The 
expression  of  his  intent  respecting  the  gift  would  neither 
add  to  the  strength  nor  detract  from  it.  Section  1149  of 
the  Civil  Code  is  conclusive  upon  that  matter.  It  deter- 
mines the  intent.  It  declares  that  ''  with  intent  that  it 
shall  take  effect  only  in  case  of  the  death  of  the  giver." 
To  repeat :  There  was  a  very  sick  man  ;  there  was  a 
delivery  of  the  property  from  him  to  Mr.  Reddy  for  the 
donee  during  the  lifetime  of  the  giver.  The  giver  parted 
with  all  dominion  over  the  property  at  that  time,  and 
Mr.  Reddy  actually  reduced  the  property  to  his  possession 
and  control  during  the  lifetime  of  the  donor.  The  trans- 
action, therefore,  was  legally  complete  in  every  respect 
when  the  property  passed  from  the  control  of  Curtis  to 
that  of  Mr.  Reddy,  the  intent  being  fixed  by  statute,  and 
Mr.  Curtis  actually  dying  from  that  same  sickness. 

See  Daniel  v.  Smith,  64  Cal.,  346. 

Counsel  for  administratrix  argue  strenuously  that  no 
possession,  actual  or  symbolical,  was  given  to  Mr.  Reddy 
by  the  decedent.  It  is  diflficult  for  the  Court  to  under- 
stand how,  in  the  conceded  circumstances  of  this  case, 
delivery  to  the  donee  could  have  been  more  effectual. 

With  reference  to  an  acceptance  of  the  gift  oil  the  part 
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of  the  donee,  in  case  of  a  beneficial  gift,  the  assent  of  the 
donee  is  presumed  until  the  contrary  appears.  The 
authorities  so  hold. 

9  Am.  &  Eng.  Ency.  of  Law,  p.  1351. 

A  gift  in  view  of  death  is  one  which  is  made  in  con- 
templation, fear  or  peril  of  death,  and  with  intent  that  it 
shall  take  effect  only  in  case  of  the  death  of  the  giver. 
Section  1149,  Civil  Code. 

**  There  must  be  a  delivery  of  the  property,  either  to 
the  donee,  or  to  some  person  for  his  use  or  benefit,  and 
the  donor  must  part  with  all  dominion  over  the  property, 
and  the  title  must  vest  in  the  donee,  subject  to  the  right 
of  the  donor  at  any  time  during  his  life  to  revoke  the  gift. 
{Dole  V.  Lincoln,  31  Me.,  428,  429  ;  Curry  v.  Powers^  70 
N.  Y.,  217  ;  Hatch  v.  Atkinson^  56  Me.,  327  ;  Taylor  v. 
Henry,  48  Md.,  550.)  All  the  authorities  agree  that  there 
must  be  a  delivery  of  the  property  intended  to  be  the  sub- 
ject of  the  gift.  {Ham  v.  Moore  8  Admr.,  8  Ohio  St.,  242  ; 
Fiero  v.  Fiero,  5  Thomp.  &  C,  151 ;  Case  v.  Dennison, 
9  R.  I.,  88  ;  McOrath  v.  Reynolds,  116  Mass..  566.)'' 
Daniel  v.  Smith,  supra. 

Is  there  any  such  delivery  established  by  the  evidence 
in  this  case,  with  intent  by  decedent  Curtis  to  part  with 
all  dominion  over  the  property  ? 

Counsel  for  administratrix  insist  that  neither  the 
writings  submitted  in  evidence  nor  the  oral  testimony 
show  a  delivery  to  the  donee  in  any  sense  whatever,  and 
insist  that  the  respondent  Reddy  was  the  agent  of  the 
donor  ;  but  counsel  mistake  the  evidence,  or  this  Court 
misapprehends  its  effect,  for,  if  I  have  rightly  understood 
the  facts,  the  respondent  was  constituted  the  agent  of  the 
donee,  and  as  such  agent  was  the  recipient  of  the  gift, 
thus  making  a  perfect  donation  causa  mortis,  according 
to  the  statute  and  the  decision  of  the  Supreme  Court  in 
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Daniel  v.  Smiih,  supra,  which  I  have  carefully  read,  and 
which  agrees  with  all  the  authorities  sustaining  the  con- 
tention of  counsel,  that  to  constitute  a  valid  gift  causa 
mortis  the  gift  must  be  made  (1)  with  a  view  to  the 
donor's  death  ;  (2)  the  donor  must  die  of  that  ailment ; 
(8)  there  must  be  an  actual  delivery  to  the  donee  ; 
(4)  there  must  be  an  acceptance  of  the  gift  by  the  donee  : 
and  (5)  all  these  elements  must  concur  or  transpire 
during  the  lifetime  of  the  donor  ;  all  of  these  conditions 
must  be  fulfilled  to  make  the  donation  perfect.  The 
fallacy,  if  it  be  a  fallacy,  of  the  argument  of  counsel  for 
the  administratrix  lies  in  their  reversal  of  Reddy's  rela- 
tion to  the  deceased  ;^  he  was  not  his  agent,  he  was  acting* 
for  the  donee  :  the  delivery  to  respondent  was  a  delivery 
to  that  donee  ;  there  was  an  actual  transfer  of  the  prop- 
erty to  the  donee,  or  to  some  person  for  his  use  and 
benefit,  which  complied  with  the  requisite  essential  to  the 
validity  of  the  gift  causa  mortis. 

The  gift  was  made  in  contemplation  of  the  near 
approach  of  death  by  the  donor  Patrick  Curtis,  to  take 
effect  absolutely  only  upon  his  death  ;  there  was  a 
delivery  of  the  property — **  a  manual  tradition  "  (accord- 
ing  to  Mr.  Justice  Thornton  in  Daniel  v.  Smith,  page  350, 
64  Cal.)— to  the  respondent  Reddy  for  the  use  and  benefit 
of  the  donee  John  Edward  Curtis,  a  redaction  to  actual 
possession,  an  acceptance  in  law,  during  the  life  of  the 
donor  Patrick  Curtis,  and  the  title  had  so  vested  in  the 
donee,  subject  to  the  right  of  the  donor  at  any  time 
during  his  life  to  revoke  the  gift.  He  died  without 
having  made  any  revocation  and  the  title  became  abso- 
lute in  the  donee,  a  complete  and  perfect  investiture. 

Out  of  respect  to  the  counsel  who  have  presented  so 
elaborate  and  erudite  an  essay  upon  the  subject  matter 
of  this  opinion,  I  have  taken  the  pains  to  examine  a 
question  which  this  Court,  sitting  in  its  purely  probate 
character,  has  no  power  to  deal  with  determinatively,  for 
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it  has  been  held  more  than  once,  notably  in  Ex  parte 
Casey,  71  Cal.,  269,  that  the  probate  forum  has  no 
function  in  these  premises,  and  therefore  whatever 
judgment  I  might  attempt  to  pronounce  would  be  vain 
and  void. 

Shortly  stated,  this  Court,  sitting  in  probate,  has  no 
right  conferred  by  the  Constitution  or  by  the  statute  to 
adjudicate  the  question  of  title  to  property  in  a  proceed- 
ing of  this  kind,  and,  of  course,  such  a  point  may  not  be 
waived,  even  if  it  were  not  expressly  saved  herein  by  the 
party  respondent,  Reddy  ;  for,  as  the  Supreme  Court  has 
said,  such  an  issue,  vital  to  the  exercise  of  the  Court's 
power,  cannot  legally  be  determined  in  such  a  proceeding. 
He  is  entitled  to  be  heard  according  to  the  forms  of  law, 
in  an  appropriate  tribunal. 

Ex  parte  Hollis,  59  Cal.,  406. 

Upon  the  ground  of  lack  of  jurisdiction  in  this  particu- 
lar department  of  the  Superior  Court,  the  application  of 
the  administratrix  is  denied  and  the  citation  is  dismissed. 
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SoundneM  thereof  exemplified.    Btt.  Puller  No.  2. . .     195 

Com PBNSATiON  ;  each  case  to  depend  upon  its  own  circum- 

sunces.    Bat.  Blythe  No.  2 28 

How  determined.    Btt.  Puller  No.  2 196 

To  be  charged  to  heira  tpecifically  represented,  and  not 

against  body  of  estate.  Bst  Puller  No.  2 196 

Duties  ;  relation  of,  to  the  administration.  Bst.  Puller  No.  2    196 

To  REPRBSEifT  MINOR  HEIRS;  amenable  only  to  Court  ap- 
pointing him.  Not  bound  by  restraining  order  of 
other  Court  in  other  proceeding,  although  minors  are 
named  as  defendants  therein.    Est.  PnUer 130 

Beneficiary. 

See  Trust;  Legaty, 

Bequest. 

Surviving  husband  not  entitled  to  distribution  of,  until  hap- 
pening of  event  provided  for  in  will.     Est.  Berton. .       92 

See,  also,  Charity;  Legacy;  Trust;  Will, 

Bond. 

S^e  Appeals;  Stay  Bond. 

Burden  of  Proof. 

See  Contest  of  Will ;  Evidence, 

Capacity. 

See  Contest  of  Will, 

Charitable  Bequests. 

See  Charity ;  Legacy ;  Trust;  Will, 

Charitable  Use. 

Legacy  for  restoration  of  old  chiuch  and  town  hall  is.     Est. 

Emeric r i 

Legacy  for,  when  void.    Est.  Emeric.  i 

Mbaning  of  term.    Est.  Emeric i 

Charity. 

Bequest  to  a  street  railway  corporation  for  the  benefit  of 

its  employees  is  not  a  public  charity.    Est.  Hull 425 

Meaning  of  term.  To  what  it  may  be  applied.  Est.  Emeric        i 

"PuBUC"  and  '*  private,"  distinction  between.  Est  Hull    424 
See  Will, 
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Child. 

See  Adoption;  Heir;  Parent  and  Child;  Will;  Words 
and  Phrases, 

Claims  Against  Estate. 

Bear  intbrbst  after  allowance  even  if  not  originally  inter- 
eat  bearing.    Bat.  Mallon 302 

Ci^AiMS  against  dbcbdbnt,  distinguished  from.  Only  those 

against  decedent  required  to  be  presented.   Bst.  Pinch    316 

INTBRBST  ON.    How  computed.    Rate  of.    Bst  Blallon 302 

See»  also,  Insolvent  Estate;  Judgment;  Preferred  Claims, 

Code  Sections. 

In  pari  materia  to  be  read  together.    Bst.  Griffiths 485 

Collateral  Attack. 

ConclusiTeness  of  probate  decree  upon.    Guardianship  Tread- 
well  335 

Collateral  Inheritance  Tax. 

Property  subject  thereto.     Tax  to  be  based  on  property  re- 
maining after  payment  of  debts  of  estate.    Bst.  Wiese    419 

Commissions  of  Executor  or  Administrator. 

See  Accounts;  Executors  and  Administrators, 

Common  Law. 

Rule  of  decision  when  not  abrogated  or  modified  by  statute. 

Bst.  Renton 106 

Community  Property. 

HoMBSTBAD  out  of.    See  Probate  Homestead. 

Rbai,  bstatb  purchased  with  separate  and  community  funds. 

Character  of  puVchased  property.    Bst.  Leahy 407 

Compensation. 

See  Accounts ;  Attorney;  Attorney  Appointed  by  Court ; 
Executors  and  Administrators  ;  Fees, 

Conditional  Devise. 

See  Devise, 

Confirmation  of  Sale. 

See  Partnership  Interest, 

Consideration. 

^       Promise  of  grandfather  to  provide  for  grandchild  is  without. 

Est.  Spinetti 330 
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Construction  of  Will. 

See  UV//. 

Contest  of  Will. 

Attkstation  of  wii^l,  made  at  request  of  pertoo  other  than 

testator,  as  ground  of.    Est.  TbompsoD 393 

BuRDBN  OP  PROOF  OD  contestants.    Not  shifted  because  estate 

given  to  stranger.     Est.  Tobin 445 

By  minor  ;   appointment  of  guardian  ad  litem,  for.    Est. 

Graber 402 

Capacity  of  testator.  Question  as  to  quantum  of  intelli- 
gence possessed  by  testator  is  for  jury,  and  not  lor 
witness.     Est.  Tobin 445 

CONTBSTANTS  claiming  to  be  adopted  heirs  must  allege  facts 

showing  themselves  to  be  such.     Est.  Renton 107 

Dbmurrbr  to,  grounds  of.     Est.  Renton 106 

Duress,  as  ground  of.    Est.  Thompson 393 

Evidence  ;  opinion  of  intimate  acquaintance  respecting  san- 
ity is  admissible,  the  reason  for  the  opinion  being 
given.    Est  Tobin 445 

Execution  of  wihu  Statutory  requirements.  Est.  Fleish- 
man        84 

Fraud,  as  ground  of.    Est.  Thompson 393 

Grounds  of.    Written  opposition  to  be  filed.    Requisites. 

Est.  Renton 106 

New  trial.    Motion  for,  virtually  a  new  trial.    Est.  Tobin .     445 

Trial.    Contestant  is  plaintiff  and  petitioner  is  defendant 

Est.  Renton 106 

Undue  influence,  as  ground  of.    Est.  Blanc 79 

Est.  Thompson 393 

Unsoundness  of  mind,  as  ground  of.    Est.  Blanc 79 

Est.  Thompson 393 

Written  grounds  of  opposition  must  contain  requisites  pre- 
scribed for  complaints  in  civil  actions.    Est.  Renton.     106 

See,   also,  Evidence;   Foreign  Will;  Intoxicants;    Un- 
soundness of  Mind ;  Pleadimf^  and  I^aetice, 

Contract. 

Construction  of  ;  particular  clauses  subordinate  to  general 

intent.    Bat.  Levinson 13 

For  sale  of  partnership  interest  to  sanmriag  pMrtaar. 

Est.  Puller 130 

See  Partnership  Interest, 

Contract  Marriage. 
Sm  Moffiage, 
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Co-partner3hip. 

Sec  Partnership, 

Corporations. 

Can  bxbrcisb  no  powbrs  beyond  those  conferred  by  charter. 

Est.  Hull 424 

Consolidation  op  ;  creation  of  new  and  extinction  of  con- 
stituent corporations.    Est.  Hull 424 

Lack  of  powbr  to  take  or  perform  trust  created  for  benefit 

of  employees.     Est.  Hull 424 

Strbbt  raii^way  corporation  cannot  be  endowed  with 
the  powers  or  duties  of  a  charitable  institution.  Est. 
Hull 424 

Costs. 

As  part  of  decree  revoking  probate  ;  not  a  mone^  judgment 

requiring  stay  bond  on  appeal.    Est.  McGinn .     305 

Counsel. 

See  Attorney, 

Counsel  Pees. 

See  Attorney;  Attorney  Appointed  by  the  Court;  Fees, 

Court. 

Power  of ;  as  to  withdrawal  of  papers  from  files.     Est.  Miehle    269 
See  Attorney  Appointed  by  the  Court ;  Duty  of  Court, 

Creditor. 

Of  decedent ;  undertaker  is  not.     Est.  Finch 316 

Qy  Pres. 

When  doctrine  of,  cannot  be  invoked.    Est.  Hull 4^4 

Death. 

Presumption  of ;  in  less  than  seven  years,  under  certain  cir- 
cumstances.    Est.  Lnesmann 207 

Debts. 

CoLLATBRAL  INHBRITANCB  TAX,  to  be  based  on  property  re- 
maining after  payment  of  debts  of  estate.    Est.  Wiese    419 

FuNBRAL  BZPENSBS  are  debts  of  estate.    Est.  Finch 316 

See  Judgments, 

Decisions. 

Of  Supreme  Court  ;  to  be  followed  until  overruled.    Est. 

GriflBths 4^5 

Of  Superior  Court  ;  decistons  of  one  departmcBt  not  ab- 
solutely binding  on  other  departments,  but  to  be  fol- 
lowed as  authority.    Est.  Griffiths 4^5 
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Declarations. 

Se«  Will;  Evidence. 

Decrees. 

See  Orders  and  Decrees. 

Definitions. 

See  Words  and  Phrases, 

Descendant. 

Widow  of  too  of  deceaied  legatee  it  not,  and  is  not  entitled  to 

share  in  legacy.    Est.  Crane 213 

Devise. 

Conditional  ;  death  of  devisee  before  condition  happens, 

deyise  does  not  go  to  his  heirs.    Est.  Clancy 376 

Conditional  ;  what  is  a.    Est.  Clancy 376 

When  Tests  ;  conditions  precedent.     Est.  Clancy 376 

Distribution. 

Application   for,  by  husband.     When  premature.     Est. 

Berton 93 

To  TRUSTEE.    Est.  Tessier 476 

See  Accounts  {Settlement  of) ;  Duty  of  Court, 

Documents. 

Withdrawal  of,  from  files ;  power  of  Conrt  as  to.    Exercise  of. 

Est.  Miehle 269 

Domestic  Relations. 

See  Marriage  ;  Husband  and  Wife;  Parent  and  Child, 

Domicile. 

How  created.    Guardianship  Deisen  Minors 124 

See  Residence, 

Drunkenness. 

See  Contest  of  Will;  Intoxicants;  Unsoundness  of  Mind, 

Duress. 

Will  procured  by  ;  denied  probate.    Est.  Thompson 393 

Duty. 

See  Executors  and  Administrators ;  Inventory  and  Ap» 
praisement. 

Duty  of  Court. 

And  executor  to  speedily  close  administration.    Est.  Tessier    476 

In  construction  of  will  ;  to  look  for  general  intent.    Est. 

Pearsons 53 
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Duty  of  Court— continued. 

On  re-trial,  to  follow  law  laid  down  by  itsaaperior.     Est. 

Jessup 140 

To  ADMINISTER  Statute  law  as  written,  notwithstanding  in- 
congruities.    Est.  Hayes 497 

To  APPOINT  executors  named  in  will,  if  competent  and  ap- 
plying.    Est.  King 514 

To  CONSBRVH  interests  of  minor  heirs.     Est.  Puller 129 

To  PROCEED  with  application  before  it  upon  insistence  of 
parties  in  interest,  although  others  may  be  enjoined. 
Est.  Puller 130 

To  SEE  that  all  taxes  and  other  valid  obligations  due  from 

estate  are  paid  before  distribution.    Est.  Whartenby.     iSo 

Estoppel. 

Administrator  accounting  for  money  as  the  property  of 
his  intestate  cannot  afterwards  be  heard  to  say  that  it 
was  held  in  trust  for  certain  heirs.    Est.  Pord 33 

Rei«aTive  op  minor  appljring  for  letters  of  guardianship 
not  estopped  by  previous  appointment  ofstranger,  of 
which  he  had  no  notice.    Guardianship  Taylor 277 

Request  for  appointment  of  administrator  deprives  per- 
son making  request  of  right  to  administer  only  as 
against  his  nominee.     Est.  King 514 

See  Executors  and  Administrators, 

Evidence. 

Acts  of  testator  constitute.    Est.  Mackay 346 

Adoption  of  illegitimate  child  ;  what  proof  necessary  to 

establish.     Est.  Jessup 140 

Burden  of  proof.   See  Contest  of  Will, 

Contest  of  will;  burden  of  proof;  weight  of  evidence. 

Est.  Blanc 77 

Contradictory  ;  rule  of  decision.     Est.  Mackay 346 

Corroborative  ;  what  is.    Est.  Jessup 141 

Death  ;  presumption  of  within   seven   years,  under  certain 

circumstances.  *  Est.  Luesmann 207 

Declaration  of  testator  in  will  as  to  residence ;  effect  of. 

Est.  De  Noon 386 

Declarations  of  person  conclusive  as  to  fact  depending 
upon  his  act  and  intent,  where  act  is  in  accord  with 
intent.     Est.  De  Noon f 386 

Declarations  of  person  since  deceased  on  question  of  pater- 
nity, admissible.     Est.  Jessup 140 

Direct  and  indirect,  defined.  Indirect  of  two  kinds.  Pre- 
sumption and  inference  defined.     Est.  Blanc 79 
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Bvidenct—coniinued. 

Failure  to  assbrt  claim  to  widowhood  promptly,  effect 

of.     Est.  Mackaj 346 

Paii^urb  to  producb  such  as  might  have  been  produced  if 

contention  true.     Bat.  Thompson 393 

Fbbs  op  Attornby.    See  Attorney, 

Jury  ;  exclusiTe  judge  of  facts ;  power  not  arbitrary.     Bat. 

Blanc 78 

Not  cumui^ativb  when  fact  not  previously  testified  to.    Est. 

.  Jessup 141 

Of  contract  marriagb.    Burden  of  proof.    Est.  Mackay.    346 
See  Family  Allowance, 

Opinion  of  an  intimate  acquaintance  respecting  sanity  is 
admissible,  the  reason  for  the  opinion  being  given. 
Est.  Tobin 445 

See  opinion  Evidence 

Opinions  op  attornbys  as  to  reasonableness  of  compensa- 
tion no  real  assistance  to  the  Court.  Est.  Fuller  No.  2    196 

Paternity;  proof  required  to  establish.    Est.  Ghirardelli. .     503 
See  Heirs, 

Prepondbrancb  op  ;  what  is.     Est.  Mackay 346 

Prbsumption  ;  where  word  repeated  in  will,  presumed  to  be 

used  in  same  sense  in  each  .case.     Est.  Dager 529 

Rules  op  ;  contract  marriage ;  acts  of  decedent.  Est.  Mackay    346 

Will  ;  not  admissible  as  such  in  other  proceeding  until  ad- 
mitted to  probate.  Transcript  thereof  likewise  not 
admissible.    Est.  Miehle 269 

WiTNBSS ;  credibility  for  jury.     Est.  Blp^c 79 

Palsus  in  nno,  falsus  in  omnibus.    Est.  Blanc 77 

Manner  of  testifying.    Est.  Blanc 78 

Presumed  to  speak  the  truth.    Est.  Blanc 79 

See,  also,  Attorney;  Contest  of  Will;  Pretermitted  Heir, 

Execution. 

Op  will  ;  statutory  requisites.    Est.  Pleishman 84 

See  Will, 

Stay  op  ;  on  judgment  for  costs  in  probate  proceedings.    Est. 

McGinn 305 

See  Stay  Bond, 

Executor3  and  Administrators. 

Account  ;  of  administrator ;  conclusiveness  of.    Est.  Ford. . .      33 

See  Estoppel, 

''Annual  account;*'  none  provided  for.  Designation  of 
account  not  determinative  of  its  character.  Est.  Cal- 
laghan 239 

**  Final  account ;  *'  what  is.     Est.  Callaghan 239 
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Executors  and  Administrators— continued. 

[Account — continued. 

When  derelict  in  filing,  cannot  urge  that  objections  there- 
to made  by  heir  come  too  late.    Bat.  Sylvester 285 

Appointmbnt. 

Administrator  with  will  annexed  ;  request  for  by  next  of 

kin,  who  are  also  executors ;  effect  of.    Est.  King. ...     514 

To  be  appointed  as  in  case  of  intestacy,  upon  failure  of 
executor  to  apply  for  letters  testamentary.     Est.  King    514 

Request  for  by  person  entitled  to  letters  is  not  a  renun- 
ciation of  his  right  as  against  anyone  except  his  nom- 
inee.    Est.  King 514 

Executors  named  in  will ;  duty  of  Court  to  appoint ;  if 

competent  and  applying.     Est.  King 514 

Who  entitled  to,  as.    Est.  Bergin 308 

As  between  guardians  of  minor  children  and  Public  Ad- 
ministrator.    Est.  Herold 37 

As  between  nominee  of  parents  and  Public  Administra- 
tor.    Est.  Bedell 99 

Attorney  for  ;  duties ;  compared  with  those  of  attorney 

appointed  by  Court  for  heirs.     Est.  fuller  No.  2 196 

Change  of  position  by  ;  not  permitted  in  different  accounts. 

Est.  Sylvester 285 

Commissions  of.     Need  not  be  inserted  in  final  account. 

May  be  allowed  on  settlement.    Est.  Callaghan 240 

See  Accounts, 

Death  of  administrator  with  will  annexed  pending  admin- 
istration. Who  entitled  to  letters  testamentary.  Est. 
King 514 

Distribution  of  estate  and  settlement  of  supplementary  ac- 
count. Duty  of  Court  to  see  that  all  valid  obligations 
of  estate  are  discharged,  before  decree  signed  or  exec- 
utor released.    Est.  Whartenby 180 

Duty  op;  to  make  complete  inventory.     Est.  Donahue 325 

To  proceed  promptly  with  administration.    Est.  Sylvester    285 
To  speedily  close  administration.     Est.  Tessier 476 

Duty  of  Court  to  appoint  executors  named  in  will,  if  com- 
petent and  applying.    Est.  King 514 

EsTOPPSif ;  where  statutory  right  to  request  appointment  of 
administrator  with  will  annexed  has  been  exercised  ; 
privilege  cannot  revive,  nor  request  be  withdrawn  as 
against  nominee,  who  has  acted  thereon.    Est.  Bedell    100 

Executor  may  be  both  executor  and  trustee.    Est.  Tessier. .     476 

Executor  of  executor  not  entitled  to  administer  on  estate 

of  first  testator.    Est.  Carlson 44 

Foreign  administrator  ;    delivery  of   personalty  to   by 

local  administrator.     Est.  Skerrett 235 
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Executor3  and  Admlnlstrators^conlinued, 

Funds,  received  by  administrator  to  pay  debt  of  estate,  most 

be  applied  to  that  purpose.     Est.  Finch 316 

PUNBKAi,  BXPBNSBS»  claim  against  estate,  must  be  paid  first. 

Need  not  be  presented.    Est.  Pinch 316 

Intbkbst  ;  executor  charf^eable  with,  on  moneys  of  the  estate 

used  by  him.     Est.  Sylvester 285 

Invbntory  and  appraisbmbnt.  Duty  of  executor  to  in- 
clude everything  of  value  belonging  to  estate  of  tes- 
tator.   Est.  Levinson 13 

See  Inventory  and  Appraisement. 

Failure  to  file  in  time.    Neglect  of  counsel.     Excuse  for. 

Est.  Graber  No.  2 455 

Sufficiency  of  reasons  for,  to  be  determined  in  each  case 
on  its  own  facts.     Est.  Graber  No.  2 455 

To  be  filed  as  soon  as  possible.     Est.  Graber  No.  2 455 

Lbttbbs  ;  upon  failure  of  executor  to  apply  for  letters  testa- 
mentary, administrator  with  will  annexed  to  be  ap- 
pointed as  in  case  of  intestacy.     Est.  King 514 

Failure  of  executor  to  apply  for  in  first  instance.  Subse- 
quent application  under  changed  conditions.  Original 
failure  to tipply  no  bar.     Est.  King 514 

Of  administration  ;  who  entitled  to.     Est.  Herold 37 

Who  entitled  to  as  between  executor  of  executor  and  Pub- 
lic Administrator.    Est.  Carlson 44 

Minors  not  competent  to  serve  as,  but  guardian  entitled  to. 

Est.  Herold 37 

Nomination  of  administrator.    See  Nomination. 

Nonresident    not    competent    to  serve  as  administrator. 

E»t.  Griffiths 485 

Non-rbsidbnt  heirs  other  than  husband  or  wife  not  en- 
titled to  nominate.     Est.  Griffiths 485 

Public  Administrator.    See  Public  Administrator. 

Rbmoval  ;  for  failure  to  file  inventory  in  time  ;  discretionary. 

Est.  Graber  No.  2 455 

See  Revocation. 

Request  by  executors  for  appointment  of  administrator  with 
will  annexed,  no  bar  to  their  appointment  after  death 
of  such  administrator.     Est.  King 514 

Request  for  appointment  of  administrator  with  will  annexed, 
by  person  entitled  to  letters,  is  not  a  renunciation  of 
his  right  as  against  anyone  except  his  nominee.  Est. 
King  514 

Settlement  of  account  and  distribution  ;  notice  of.     When 

to  be  given  as  to  each  or  both.     Est  Callaghan 240 

Exhibits. 

Distinction  between,  and  "  accounts.**    Est.  Byrne 10 

See  Accounts. 
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Expense  of  Administration. 


Funeral  expenses  constitute  debts  agsinst  estate  as   distin- 

Snished  from  debts  against  decedent.    Should  be  paid 
rst.     Est.  Finch 316 

Export  Evidence. 

See  Evidence;  Opinion  Evidence, 

Express  Trust. 

In  realty ;  how  created  and  proven.    Est.  Ford 35 

Family. 

Of  decedent.    See  Probate  Homestead. 

Family  Allowance. 

Application  fok  ;  by  alleged  widow ;  must  establish  mar- 
riage. Proof  required.  Acts  of  decedent  as  evidence. 
Est.  Msckey 346 

Character  of  evidence  required,  where  her  ststns  as  widow 

disputed.     Est.  Mackay 346 

Bbgins  from  date  of  death.    Est.  Hessler  466 

Factors  in  determining  what  is  reasonable.    Est.  Hessler . .    466 

Ordsr  for  ;  creates  vested  right  to  sums  due  thereunder. 

Est.  Welch 327 

Conclusiveness  of;  when  not  appealed  from.     Est.  Welch    327 

Matters  sdjudicated  by.    Est.  Welch 327 

PowBR  OF  Court  to  makb;  derived  from  statute.    None  at 

common  law.     Est.  Spinetti 331 

See  Grandchild. 

Father. 

See  Parent  and  Child. 

Fees. 

Of  attorney.    See  Attorney. 

Of  attorney  appointed  by  the  Court ;  to  depend  upon  circum- 
stances of  case ;  no  absolute  standard.     Est.  Blythe      28 

See  Attorney  Appointed  by  the  Court, 

Flies  off  Court. 

Withdrawal  of  paper  from.    Power  of  Court  as  to.    Est.  Miehle    269 

Filing. 

Sec  Inventory  and  Appraisement ;  Executors  and  Admin- 
istrators. 

Final  Account. 

See  Accounts, 

Final  Settlement. 

Notice  of.    See  Accounts. 

Of  account ;  what  is  meant  by.     Est.  Callaghan 240 
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PorelEO  Administrator. 

See  Executors  and  Administrators  ;  Realty, 

ForeiEO  Country. 

Included  in  term  '* SUte,**  when.     Est.  Skerrett 235 

Foreign  Will. 

ExBCUTOR  or  person  interested  in,  entitled  to  letters.    Public 

Administrator  is  not.    Est.  Berlin 508 

PROBATB  OF ;  in  foreign  jurisdiction ;  when  not  final  there, 
and  will  offered  for  probate  in  this  State,  same  is  sub- 
ject to  contest  here.    Est.  Ren  ton  No.  2 295 

Fraud. 

Vacating  ordbrs  on  account  of.   Est.  Byrne 10 

See  Jurisdiction. 

WiLi,,  procured  by,  denied  probate.     Est.  Thompson  593 

Funds. 

See  Executors  and  Administrators. 

Funeral  Expenses. 

Ci^AiM  FOR,  need  not  be  presented.     Est.  Pinch 316 

Cost  of  monumbnt  part  of.    Est.  Hessler 467 

Distinguished  from  claims  against  decedent.     Est.  Pinch.  316 

Olft  «'  Causa  Mortis." 

Party  claiming,  entitled  to  be  heard  in  appropriate  tribunal. 

Est.  Curtis 542 

Good- Will. 

Is  property.  Interest  of  estate  in,  must  be  included  in  inven- 
tory.   Est.  Levinson 13 

Qrandchlld. 

No  authority  for  allowance  to,  out  of  estate  of  grandparent. 

Est.  Spinetti 33i 

Orandparent. 

.   See  Grandchild, 

Ouardlan'ad  litem. 

Power  of  Court  to  appoint  in  probate  proceedings.      Est. 

Graber 402 

See  Minors, 

Quardlan  and  Ward. 

Duty  of  guardian  to  represent  ward.     Est.  Herold 37 

Right  of  guardian  of  minors  to  administer  in   place  of 

minor  heirs.     Est.  Herold 37 
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Quardianshlp  of  Minor. 

Afpi«ications  for,  in  several  coanties.    Questions  affecting. 

Gaardianship  Tread  well 335 

Appointment   op   guardian  ;  considerations   controlling*. 

Guardianship  Taylor 277 

Court  of  minor's  domicile  may  make.      Guardianship 

Deisen  Minors 124 

Jurisdiction,  questions  affecting.   Guardianship  Tread  well    335 

Jurisdiction;  what  Court  has.   Guardianship  Deisen  Minors    124 

LBTTbrs  op  ;  revocation  of.    Guardianship  Taylor 277 

Minor,  when  over  fourteen,  has  right  to  nominate  guardian. 

Guardianship  Treadwell 335 

Ordbr  APPOINTING  GUARDIAN  ;  res  judicata.    Guardianship 

Treadwell 335 

Procbbdings  ;  change  of  venue.    Est.  Murphy 274 

Removal  op  guardian  ;  causes  for.    Guardianship  Taylor. .     277 

RBSIDence  ;  minor  cannot  acquire  residence  diflferent  from 
that  of  parent  or  guardian.  Guardianship  Deisen 
Minors 124 

Right  op  guardian  to  administer  in  place  of  minor  heir. 

Est.  Herold 37 

Right  op  relative  of  minor  to  letters,  as  against  stranger. 

Guardianship  Taylor 277 

See,  also.  Collateral  Attack ;  Guardian  ad  litem;  Minors; 
Residence ;  Revocation, 
Heirs. 

Bequest  to  heirs  of  deceased  person.    See  Will. 

Institution  op.    See  Adoption. 

Living  person  has  none.    Est.  Dager 529 

Meaning  op  word  ;  question  of  intention.    Est.  Dager 529 

Pretermitted  heir  ;  person  claiming  to  be,  required  to  es- 
tablish claim  to  a  moral  certainty.     Est.  Ghirardelli.    503 

Person  named  in  will  is  not,  even  if  misdescribed.     Bst. 

Ghirardelli 503 

See  Legacy. 
Homestead. 

Selected  out  of  common  property,  during  marriage ;  none 
other  can  be  set  apart  after  death  of  one  of  the 
spouses.     Est.  Ackerman 74 

See  Probate  Homestead. 

Husteand  and  Wife. 

Community  property  ;  when  homestead  selected  out  of  com- 
mon property  during  marriage,  none  other  can  be  set 
apart  after  death  of  one  of  the  spouses.  Bst.  Acker- 
man 74 

See  Marriage. 
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Illegitiiiuite  Child. 

See  Adoption, 

Implied  Plndings. 

See  Probate  Forum, 

Inferences. 

See  Evidence. 

Insolvent  Estate. 

Claims  against ;  interest  on,  limited  to  seven  per  cent,  per 

aannm.    Bet.  M atlmi 302 

Instructions  to  Jury. 

See  Jury, 

Intent. 

See  Will, 

Interest. 

BxBCUTOR  using  fnnds  of  estate,  chargeable  with.  Est.  Syl- 
vester      286 

See  Claims  Against  Estate;  Judgments. 

Judgments  ;  claims  on,  bear  interest  to  date  of  payment.   Bst. 

MalloD 302 

Interlineations. 
See  Will, 

Interpretation. 

See  Will;  Words  and  Phrases. 

Intoxicants. 

Effect  of,  on  testamentary  capacity.     Bst.  BUnc 79 

Inventory  and  Appraisement. 

Administrator's  duty  ;  to  make  complete,  including  prop- 
erty claimed  adversely  by  him.     Bst.  Donahue 335 

Executor's  duty  ;  must  include  goodwrill  and  trade- mark  of 
partnership  of  which  decedent  was  a  member.  Bst. 
Levinson 13 

To  file  as  soon  as  possible.    Est.  Graber  No.  2 455 

Piling  ;  time  of ;  statute  specifying  time  within  whic^  most 

be  filed,  merely  directory.    Bst.  Graber  No.  2 455 

See  Executors  and  Administrators, 

Issues. 

See  Contest  of  Will. 
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Judgments. 

Claims  on.    Bear  interest  to  date  of  payment.    Bet.  Hal  Ion    302 

Must  be  paid  in  full  before  debta  of  lower  claM  are  paid. 

Bat.  Mallon 302 

Priority  of ;  material  only  when  estate  is  insolvent.    Bst. 

Mallon 302 

See  Orders  and  Decrees. 

Jurisdiction. 

APPOINTMENT  OF  GUARDIAN  ;    Court  of  minor's  domicile 

has.    Guardianship  Deisen  Minors 124 

Bzerciseof;  wheaeaDclnsiTe.  Gnasdiansbip  Deisen  Minors    124 

C0RCUB.R8NT;  between  Courts  of  several  counties.    Priority 

of  proceeding.    Goardianship  Treadwell 33s 

Probatb  Court  ;  has  no  right  to  adjndicale  disputed  title 

to  property.     Bst.  Curtis 542 

Not  affected  by  restraining  order  against  parties  before  it. 

Bst.  Puller 129 

Source  and  measure  of,  to  set  apart  homestead.     Bst. 

Ackerman 74 

Probatb  of  will  ;  residence  of  testator.    Rules  for  deter* 

mining.     Bst.  De  Noon 386 

Testator  residing  in  this  State,  probate  must  be  had  in 

county  of  his  residence.    Bst.  De  Noon 386 

Superior  Court  sitting  in  probate  has,  to  confirm  sale  of 
partnership  interest  made  by  executor  under  power 
given  by  will.     Est.  Puller 129 

Sitting  in  probate  cannot  vacate  order  for  fraud  in  pro- 
curement on  motion  after  time  for  appeal  has  elapsed. 
Bst.  Byrne 10 

When  assumed,  by  appointing  guardian  for  non  resident 
minor  temporarily  within  State.  Guardianship  Dei- 
sen  Minors 124 

See  Revocation. 

Jury. 

Exclusive  judge  of  facts.    Power  not  arbitrary.     Est.  Blanc      77 

Instructions  to  ;  contest  of  will ;  application  to  revoke  pro- 
bale.     Est.  Blanc 77 

Laches. 

When  applicant  for  letters  of   administration  not  guilty  of. 

Est.  Carlson 44 

See  Probate  Homestead. 

La^d. 

What  may  be  set  apart  as  probate  homestead.     Est.  Grisel . . .     322 
See  Probate  Homestead. 
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Law  of  the  Case. 

Nisi  pritu  Court  on  re-trial  most  follow  law  laid  down  by  its 

superior.    Est.  Jessnp 140 

Lawful  Influence. 

Defined.    Est  Blanc 82 

See  Undue  Influetue. 

Legacy. 

Adbmption. 

See  Ademption, 

Bbqubst  in  trust  to  street  railway  corporation  for  benefit  of 

employees ;  void.    Est  Hall 435 

Cbaritablb  USB  ;  what  is  ;  when  void.    Bat  Emeric i 

C0NTING8NT,  or  vested  ;  how  determined.    Est.  Clancy 376 

Hbibs  of  dbcbasbd  i^bgatbb  ;  do  not  take,  if  legatee  die 

before  legacy  vests.    Est.  Clancy 376 

Lapsb  of. 

See  Ademption, 

Spbcific  i^bgacy.  Adeemed  by  extinction  of  thing  be- 
queathed ;  no  ademption  where  thing  remains  the 
same  in  substance,  though  with  some  unimportant  al- 
teration.   Est.  Garratt 258 

To  A  class  ;  persons  comprising  class  take  per  capita.     Est. 

Dager 529 

To  SBVBBAL  PBBSONS ;  how  vests.     Est.  Dager 529 

Vbsts,  whbn.     Est.  Hall 425 

VbsTBD,  or  contingent ;  how  determined.     Est.  Clancy 376 

Whbn  bbnbficiary  has  ceased  to  exist,  and  no  intention  to 

substitute  another  appears,  legacy  lapses.     Est.  Hull.    425 

^^^  Bequests ;  Ademption ;  Wills, 

Legatee. 

See  Will, 

Letters. 

See  Administration;  Executors  and  Administrators ;  Guar- 
dianship of  Minor, 

■ 

Lex  DomlcllH. 

Validity  of  will  determined  by,  as  to  personalty.     Est.  Sker- 

rett 235 

Marriage. 

By  contract  ;  validity  of;  evidence  as  to.     Est.  Mackay . .  . .     346 

Evidbncb  of  ;  proof  required;  acts  of  decedent  as  evidence. 

Rules  of  evidence.     Est.  Mackay 347 
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Marriage — continued. 

Validity  of  ;  white  man  with  negress ;  forbidden  in  this 
State.  Valid  in  State  where  contracted,  valid  here. 
No  presumption  in  favor  of.    Est.  Mackay 346 

Maxima. 

See  Evidence, 

Mental  Condition. 

See  Contest  of  Will;  Unsoundness  of  Mind, 

Mental  Sanity. 

See  opinion  Evidence, 

Mind. 

Jmpaikmbnt  of  ;  distinguished  from  unsoundness  of  mind. 

Est.  Tobin 445 

See  Unsoundness  of  Mind, 

Minor  Helra. 

Duty  of  Court  to  conserve  their  interests.    Est.  Puller 12^ 

Minora. 

Attornby  fob  ;  power  of  Court  to  appoint,  in  probate  pro- 
ceeding, does  not  prevent  appointment  of  guardian  ad 
litem  when  necessary.    Est.  Graber 402 

Guardian  ;  right  of  minor  to  nominate  when  over  fourteen. 

Guardianship  Treadwell 335 

Nomination  of  guardian  ;  right  of.    Est.  Graber 402 

Probatb  hombstbad  ;  right  to,  absolute,  not  discretionary. 

Est.  Hayes 497 

Right  to  be  represented  by  person  of  own  choosing.     Est. 

Graber 402 

Rights  of  ;  in  administration.     Est.  Herold 37 

See  Adoption ;  Guardianship  of  Minors;  Residence, 

Monument. 

Part  of  funeral  expenses.     Reasonable  amount  may  be  allowed 

for  erection  of.     Est.  Hessler 466 

Neglect. 

Letters  testamentary  may  be  revoked  for,  when.     Est.  Graber    455 
See  Executors  and  Administrators, 

New  Trial. 

Dbfinbd.    Est.  Jessup 140 

Fact  admittbd  on  first  trial  must  be  determined  on  second, 

when  there  put  in  issue.     Est.  Jessup 140 

Pacts,  when  not  the  same  as  on  former  trial,  rule  of  decision 

not  the  same.    Est.  Jessup 140 
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New  Trial— con^inu^d. 

Motion  for,  in  prmctioe,  Tirttially  new  triftt.    Comment  by 

the  Court  upon.     Bat.  Tolnn 445 

See  Law  of  the  Case, 

Next  of  Kin. 

Right  to  administer.    See  Executors  and  Admimstrators. 

Nomination. 

Of  administrator.  Difference  between  right  of  sorTiriiofg 
husband  or  wife  and  other  heirs.  Latter  may  nomin- 
ate only  if  themselves  competent.  Poaner  need  not 
be.    Est.  Bedell  99 

Non-resident  heirs,  other  than  husband  or  wife,  not  en- 
titled to  make.     £st.  Griffiths. 485 

Of  guardian.  See  Guardianship  0/ Minors ;  Minors;  Par* 
ent  and  Child. 

Nominee. 

Of  non-resident  heirs,  other  than  sunriving  husband  or  wife, 

not  entitled  to  letters  of  administration.  Est.  Griffiths    485 

Non-resident. 

Not  competent  to  serve  as  administrator.     Bst.  Griffiths 485 

Non-resident  Heirs. 

Other  than  surviving  husband  or  wife,  not  entitled  to  nomin- 
ate administrator.    Est.  Griffiths 485 

Notice. 

Of  hearing  accounts  and  applications  for  distribution ;  three 

classes  of.     Est.  Callaghan 240 

Obligations. 

Only  legal  as  contradistinguished  from  moral,  enforced.     Est. 

Spinetti 330 

Onus  Probandl 

See  Burden  0/  Proof, 

Opinion  Evidence. 

Opinion  as  to  impairment  and  unsoundness  of  mind,  distin- 
guished.   Est.  Tobin 445 

Opinion  of  an  intimate  acquaintance  respecting  sanity  is 
admissible,  the  reason  therefor  being  given.  Est. 
Tobin 445 

QuBSTiON  as  to  quantum  of  intelligence  possessed  by  testator 

is  for  jury,  and  not  for  witness.     Est.  Tobin 445 

See  Attorney ;  Evidence, 


* 
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Orders  and  Decrees. 

Conclusiveness  of;  motion  to  vacate;   when  too  late.      Est. 

Byrne lo 

See,  also.  Collateral  Attack;  Fraud;  Guardianship   of 
Minor;  Probate  Forum. 

Parent  and  Child. 

Adoption  ;  requisites  of,  for  illegitimate  child.     Est.  Jessup.     140 

Nomination  op  guardian  by  mother,  during  lifetime  of 

father,  ineffectual.     Guardianship  Taylor 277 

PrBTKKMITTBD  h9Ir;  person  claiming  to  be,  required  to  es- 
tablish claim  to  a  moral  certainty.     Est.  Ghirardelli.     505 

See  Guardianship  of  Minor. 

Partial  Distribution. 

Petition  for ;  when  premature  under  terms  of  will.     Est.  Fair.     249 

Parties. 

Minors  as.  Appointment  of  guardian  ad  litem  for,  in  pro- 
bate proceeding.     Est.  Graber 402 

Partnership. 

Agreement  construed.  Estate  entitled  to  its  share  of  good- 
will and  trade-mark.  Must  be  included  in  inventory. 
Est.  Levinson 13 

Partnership  Interest. 

Salb  by  executor  under  power  given  by  will.  Contract  for 
sale  to  surviving  partner  will  not  prevent  confirma- 
tion of.     Est.  Fuller 13a 

Confirmation.  Superior  Court  sitting  in  probate  has  jur- 
isdiction to  confirm  sale  of  partnership  interest  made 
by  executor  under  power  given  by  will.     Est.  Puller.     129 

Paternity. 

Proof  required  to  establish.     Est.  Ghirardelli 503 

See  Evidence. 

Person  Interested  in  Will. 

Public  Administrator  is  not.     Est.  Bergin 30S 

See  Probate  of  Will. 

Personalty. 

Real  property  treated  as,  when.     Est.  Skerrett 235 

Sec  Lex  Domicilii ;  Real  Property. 

Persuasion. 

Not  undue  influence.    Est.  Blanc 82 

Place  off  Trial. 

Change  of ;  in  guardianship  proceeding.    Est.  Murphy 274 
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Pleading  and  Practice. 

Conclusion  op  law  ;  allegation  that  contesuots  are  the 
adopted  and  only  children  and  heirs  of  deceased,  is. 
Est.  Kenton 107 

CONTBST  OP  WILL  ;  Contestants  claiming  to  be  adopted  heirs 
must  allege  facts  showing  themselves  to  be  such.  Est. 
Renton 107 

Written  grounds  of,  must   contain  requisites  prescribed 

for  complaints  in  civil  actions.    Est.  Renton 106 

Vbnub  ;  change  of,  in  guardianship  proceeding.   Est.  Mnrphy    275 

Withdrawal  of  document  from  files ;  should  not  be  per- 
mitted where  Court  would  be  powerless  to  enforce  its 
return.    Est.  Miehle 269 

Pledge. 

See  Separate  Property, 

Practice. 

See  Pleading  and  Practice, 

Precatory  Words. 

To  be  given  only  their  natural  force.     Est.  Whitcomb 47 

See  Trust;  Will 

Preferred  Claims. 

Judgments  constitute.     Est.  Mallon 302 

See  Claims  against  Estate, 

Preferred  Debt. 

Funeral  expenses  constitute  a.     Est.  Pinch 316 

Presumptions. 

See  Evidence, 

Pretermitted  Heir. 

See  Heirs;  Will, 

Private  Charity. 

See  Charity, 

Probate  Court 

See  Jurisdiction;  Probate  Forum;  Superior  Court, 

Probate  Forum. 

Allow ANCB ;  Court  no  power  to  make,  for  support  of  grand- 
child.    Est.  Spinetti 330 

Decrees  op  Probate  Court  ;  conclusiveness  of,  on  collateral 

attack.    Guardianship  Treadwell 335 

Guardian  ad  litem  ;  appointment  of ;    power  of  Court. 

Est.  Graber 402 
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Probate  Forum— continued. 

Jurisdiction  op  probatb  op  will.    Place  of  residence  of 

testator ;  rules  for  determining.    Est.  De  Noon 386 

No  JURISDICTION  to  adjudicate  disputed  title  to  property. 

Est.  Curtis 542 

Ordsrs  ;  binding  nature  of,  when  made  in  exercise  of  probate 

jurisdiction.     Est.  Welch 327 

Matters  adjudicated  by.    Est.  Welch 327 

Proceeding  in  Probate  Court  not  to  be  stopped  if  anybody 

in  interest  to  continue  it.     Est.  Fuller 130 

See  Jurisdiction. 

Probate  Homestead. 

Adult  heirs;  rights  of,  in  property,  to  be  considered,  on 
application  by  widow  or  minor  children  to  set  apart. 
Est.  Leahy 407 

Right  to  probate  homestead  ;  none.     Est.  Hayes 497 

Application  por.  Circumstances  to  be  considered  in  de- 
termining.    Character  of  property.     Est.  Leahy 407 

Community  property  ;  may  be  set  apart  out  of.  when.    Est. 

Leahy 407 

Must  be  set  apart  out  of,  absolutely.     Est.  Hayes 497 

Est.  Hessler 466 

Statute  for  setting  homestead  apart  out  of,  mandatory. 

Est.  Hessler 466 

Where  homestead  selected  out  of,  during  marriage,  none 
other  can  be  set  apart  after  death  of  one  of  the 
spouses.     Est.  Ackerman 74 

Family  ;  widow  constitutes,  where  no  children.     Est.  Hessler    466 

Jurisdiction  of  Court  to  set  apart ;  source  and  measure  of. 

Est.  Ackerman 74 

Law  as  to  ;  to  be  administered  as  written,  notwithstanding 

incongruities.     Est.  Hayes 497 

How  construed  as  between  widow  and  minor  children  on 

one  side  and  adult  children  on  the  other.   Est.  Leahy    407 

Object  of  law  providing  for.    Est.  Grisel 322 

Right  to.     Adult  children  have  none.     Est.  Hayes.         497 

May  be  lost.   No  succession  to.   Not  an  estate.    Est.  Hayes    497 

Tested  as  of  date  of  application,  and  not  as  of  date  of 

death  of  decedent.    Est.  Hayes 497 

Separate  property,  set  apart  out  of,   for  limited  period 

only.    Est.  Leahy 407 

Est.  Hayes 497 

Several  distinct  parcels  of  land  cannot  be  set  apart  as. 

Est.  Grisel 322 

Value  of  land  set  apart  immaterial.    Est.  Grisel 322 

No  limitation  as  to.     Est.  Hessler 466 
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Probate  Wotnest^aA— continued. 

Vests  in  whom,  when  set  apart  out  of  common   property. 

Est.  Hayes  497 

When  set  apart,  not  before.     Est.  Hayes 497 

Widow,  application  for,  by,  after  re-marrying.    Loss  of  status. 

Est    Goodale 4 

Probate  Jurisdiction. 

Se^  Jurisdiction  ;  Probate  Forum*;  Superior  Court. 

Probate  of  Will. 

Contest.    Right  of;  confined  to  *'  persons  interested  *'  in 

the  estate.    Est.  Renton 106 

Unsound  mind,  and  undue  influence.    Est.  Blanc 77 

Dbcrbb  revoking,  not  a  Inoney  judgment.    Est.  McGinn. . .     305 
See  Appeal. 

Foreign  wii«l,  contest ;  right  of,  confined  to  '*  persons  inter- 
ested "  in  the  estate.     Est.  Renton 106 

Where  order  admitting  to  probate  in  foreign  jurisdiction 
not  final  there,  will  when  offered  for  probate  in  this 
State  subject  to  contest  here.    Est.  Renton  No.  2 295 

Who  entitled  to  letters  of  administration  with  will  an- 
nexed.   Est.  Bergin 309 

Jurisdiction.    Testator  residing  in  this  State,  probate  must 

be  had  in  county  of  his  residence.     Est.  De  Noon 386 

Not  final  until  time  for  contest  has  expired.     Est.  Renton 

No.  2 295 

See  Executors  and  Administrators  ;  Will. 

Promise. 

Of  grandfather  to  provide  for  grandchild  is  without  considera- 
tion.    Est.  Spinetti 330 

Property. 

Coi,i«ATBRAi«  INHERITANCE  TAX  to  be  based  on  property  re- 
maining after  payment  of  debts.     Est.  Wiese 419 

Passing  op,  by  will  or  succession  laws,  is  subject  to  payment  of 

debts  and  purposes  of  administration.     Est.  Wiese. . .     419 

See  Trade  Mark. 

Public  Administrator. 

Letters  ;  entitled  to  as  against  nominee  of  non-resident  heirs 

other  than  husband  or  wife.     Est.  Griffiths 485 

Not  entitled  to  as  against  competent  next  of  kin.    Est. 

King 514 

Not  entitled   to  as  against  guardian  of  minor  children. 

Est.  Herold 37 

Not  entitled  to  letters  of  administration  with  will  annexed 
as  against  resident  devisee  named  in  foreign  will. 
Est.  Bergin 308 
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Public  Administrator —continued. 

[hZTTBRS— continued. 

When  entitled  to,  as  against  executor  of  executor.    Est. 

Carlson 44 

When  entitled  to  as  against  nominee  of  parent.  Est.  Bedell      99 

Not  a  "  person  interested  *'  in  a  will.    Est.  Bergio 308 

See  Executors  and  Administrators. 

Public  Charity. 

See  Charity, 

Realty. 

Exp&BSS  TRUST  in  ;  how  created  and  proyen.    Est.  Ford 33 

Purchased  with  separate  and  community  funds ;  character 

of  purchased  property.    Est.  Leahy 407 

Treated  as  personai«TY  in  certain  cases,  npon  application 

for  deliyery  to  foreign  administrator.     Est.  Skerrett.     235 

Where  intention  of  testator  is  that  proceeds  of  realty 
should  be  deyoted  to  charity,  the  realty  is  to  be  treated 
as  if  conyerted  into  money.    Est  Skerrett 235 

Removal. 

Of  administrator.    See  Executors  and  Administrators, 

Renunciation. 

Of  right  to  administer  ;  when  not  absolute.     Est.  King 514 

See  Executors  and  Administrators. 

Residence. 

Of  minor.  Mere  '  Mnhabitance "  sufficient  to  confer  juris- 
diction in  guardianship  proceedings.  Guardianship 
Treadwell 336 

Minor  cannot  acquire  different  from  that  of  parent  or 

guardian.    Guardianship  Deisen  Minors 124 

Minors  temporarily  in  State  do  not  acquire,  but  Court 
may  appoint  guardian,  when.  Guardianship  Deisen 
Minors 125 

Rui«ES  for  determining ;  union  of  act  and  intent.     Est.  De 

Noon 386 

See  Domicile, 

Res  Judicata. 

See  Collateral  Attack;  Guardianship  oj  Minor;  Jurisdic- 
tion ;  Probate  Forum. 

Restraining  Order. 

Addressed  to  parties  and  not  to  Court.    Est.  Puller 129 
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Revocatiofl. 

Of  lkttsrs  of  JU>icnriSTRATiOK  granted  to  Public  Adminis- 
trator ;  right  of  heir  to  procnre.    Btt.  Herold 58 

No  jnriidiction  nnlcas  petition  prays  for.    BsL  Griffiths. .    4^5 

Of  lbttsrs  of  guardianship  not  limited  to  case  of  remoTsl 

of  gnsrdian  for  cnnse.    Gnsrdinnship  Taylor 277 

Rttle  of  Coait. 

See  Attorney  Appointed  by  the  Court, 

Salea  of  PersooRlty. 

See  Partnership  Interest, 

Sulty. 

See  Sound  Mind;  Unsoundness  oj  Mind, 

Separate  Property. 

Idsntity  of  not  destroyed  by  change  of  form.     Bst.  Leahy. .    407 

PifSDGS  of,  to  purchase  real  estate.   Character  of  property  so 

purchased.    Est  Leahy 407 

Probatb  hom bstbad  out  of,  may  be  set  apart  for  limited 

period  only.    Bst.  Hayes 497 

Estate  Leahy 407 

Not  subject  to,  at  death  of  one  spouse,  where  homestead 
already  selected  ont  of  common  property  during  mar- 
riage.   Bst.  Ackerman 74 

RSAi;  BST  ATS  purchased  with  separate  and  community  funds. 

Character  of  purchased  property.    Est.  Leahy 407 

Services. 

See  Attorney  Appointed  by  the  Court, 

Settlement 

See  Final  Settlement, 

Sound  Mind. 

Dbfimition,  description  and  illustration  of;  strength  and 
soundness  contrasted;  weak  and  strong  minds  de- 
scribed; weakness  no  test  of  unsoundness.  Est. 
Blanc 79 

MbnTal  sanity;  opinion  of  intimate  acquaintance  as  to. 

Bst.  Tobin 445 

Specific  Devise. 

Illustration  of.    Est.  Pearsons 52 

State. 

See  Words  and  Phrases, 
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status. 

Op  ADOPTBD  CHii,D.    Est.  Renton io6 

See  Adoption, 

Op  ii«i«bgitimaTB  child.    Relation  of»  to  society ;  object  of 

Sec.  230,  Civil  Code.    Est  Jessup 140 

Of  widow.    Loss  of,  apon  re-marrying.    Est.  Goodale 4 

See  Adoption;  Probate  Homestead. 

Statute  Law. 

To  be  administered  as  written,  notwithstanding  incongrui- 
ties.   Est  Hayes 497 

Statutes. 

ExpRBSSBD  INTENTION  of  Legislature  to  control.   Est.  Bergin    308 

In  "  PARI  MATBRIA  "  to  be  construed  together.    Est.  Whar- 

tenby 180 

Not  rbpbalbd  by  implication  ;  instance  of.  Est.  Whartenby    180 

Stay  Bond. 

None  rbquirbd  on  appeal  from  decree  revoking  probate  of 
will  and  for  costs,  to  stay  execution  of  judgment  for 
costs.    Est.  McGinn 305 

Without  consideration   when   not  required  by  statute. 

Est.  McGinn 305 

Street  Railway  Company. 

See  Corporations, 

Subscribing  Witness  to  Will. 

Who  is;  testimony  of;  to  what  limited.    Attorney  as.    Est. 

Blythe 8 

Succession. 

See  Will, 

Summary  Proceeding. 

Not  appropriate  for  determining  title  to  property,  claimed 

adversely  to  estate,  as  a  gilt  causa  mortis.   Est.  Curtis    542 

Superior  Court 

Jurisdiction,  concurrent.      Proceeding   in  which   process 

first  served,  controls.    Guardianship  Tread  well 335 

Process  ;  extends  to  all  parts  of  State.    Guardianship  Deisen 

Minors 124 

See  Decisions ;  Probate  Forum ;  Jurisdiction, 

Supplementary  Account. 

See  Accounts, 
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Support. 

Of  grandchild  ;  no  obligation  npon  grandfather.    Promise  of, 

without  consideration.    BsL  Spinetti 330 

Sttpreme  Court. 

See  Decisions, 

Suretyship. 

Stay  bond  not  required  by  statute,  yoid,  and  sureties  not  liable. 

Bst.  McGinn 305 

Taxes. 

Dub  prom  vstaTB  ;  construction  of  code  sections  relating 

to.    Est.  Whartenby 180 

Duty  op  Court  to  see  that  they  are  paid  before  distribution. 

Bst.  Whartenby 180 

Liability  for,  when  due,  as  between  estate  and  purchaser 

at  probate  sale.    Est.  Whartenby 180 

See  Collateral  Inheritance  Tax. 

Testamentary  Capacity. 

See  Contest  of  Will;  Will, 

Trade  Mark. 

Is  property.  Interest  of  estate  in,  must  be  included  in  inven- 
tory.   Est  Levinson 13 

Trust. 

Bbqubst  in  trust  ;  to  street  railroad  oorpocadon  for  benefit 
of  employees.  Lack  of  power  of  corporation  to  take 
or  perform.    Est.  Hull 424 

Doctrine  of  **Cy  Pres"  cannot  be  invoked,  when.     Est. 

Hull 425 

Crbation  op  ;  no  particular  form  of  words  necessary  if  inten- 
tion expressed.    Bst  Tessier 476 

Dbclaration  op,  may  be  direct  or  indirect.  Bst  Tessier. . . .     476 

LBGAL  BSTATB  sufficient  for  execution  of,  implied.  Bst.  Tessier    476 

Not  crbaTBD  by  use  of  precatory  words.    Est.  Whitcomb. . .      47 

Not  CRBATBD  by  precatory  words  in  will  in  opposition  to 

direct  devise.    Bst  Clancy 376 

Not  pbrmittbd  to  pail  for  want  of  trustee.    Est.  Tessier.     476 

Ordinary  trust  and  one  for  charitable  uses  ;  distinction  be- 
tween.   Est.  Hull 425 

Validity  op,  determined  by  relations  of  parties  to  subject 

matter.    Est.  Hull 425 

Trustee. 

ExBCUTOR  may  be  both  executor  and  trustee.    Est.  Tessier.     476 

NONB  appointbd  when  object  of  trust  incapable  of  being 

performed.     Est.  Hull 425 
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Undertakings  on  Appeal. 

Sec  Appeal ;  Stay  Bond, 

Undue  Influence. 

Dbfinition»  description  and  illustration.  Definition  or  de- 
scription difficult.  General  principles  and  circum- 
stances of  each  case  to  control.    Est.  Blanc 80,  81 

Lawfui«  inpi«ubncb  defined.    Bst.  Blanc 82,  83 

Prbsumption  ;  none  as  to.  Burden  of  proof  on  party  assert- 
ing it.    Est.  Blanc 83 

Principi<bs  govbbning,  different  from  those  applicable  to 

unsoundness  of  mind.    Bst.  Blanc 80 

Will,  procured  by,  denied  probate.     Est.  Thompson 393 

Rendered  inyalid  by.    Bst.  Blanc 79 

Unsoundness  of  Mind. 

Causbs  of.     Est.  Blanc 79 

DisTiNGUiSHBD  from  "  impairment  of  mind.*'    Est.  Tobin. . .     445 

Drunkbnnbss,  two  conditions  under  which   will    invalid. 

Est.  Blanc 79 

Probate  of  will  denied  by  reason  of.    Est.  Thompson  —     393 

Value. 

Of  probate  homestead.    No  limitation  as  to.    Est.  Hessler..     466 

Venue. 

Change  of,  in  guardianship  proceedings.    Est.  Murphy 274 

Waiver. 

Of  right  to  probate  homestead,  by  failure  to  apply.  Est.  Hayes    497 

Weakness  of  fllnd. 

Soundness  of  mind  not  opposite  of.    Est.  Blanc 79 

See  Sound  Mind;  Contest  of  Will;  Unsoundness  of  Mind, 

Widow. 

Constitutes  ** family"  where  no  children.    Est.  Hessler.     466 

Family  allowance;  right  of  widow  to,   under  order  of 

Court.    Est.  Welch 327 

Probate  homestead  ;  right  to ;  loss  of,  by  failure  to  apply 

for.     Est   Hayes 497 

I4OSS  of,  upon  re- marrying.     Est.  Goodale 4 

See  Descendant;  Family  Allowance  ;  Probate  Homestead. 


Will. 


ATTESTATION  OF,  made  at  request  of  person  other  than  tes- 
tator, ineffectual.    Est.  Thompson 393 
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Bbqubst  to  heirs  of  deceased  person.    Heirs  of  snch  person 

take  "per  stirpes "  and  not  "  per  capita."    Est.  Crane    213 

To  relative  who  dies  before  testator ;  does  not  lapse. 
Goes  to  lineal  descendants  of  legatee  by  right  of 
representation.    Est.  Crane 213 

Cha&itabz^K  bbqubsts  ;  public  and  priyate.  Distinction  be- 
tween.   Est.  Hull 425 

Void  as  to  excess  of  one- third  of  estate.    Est  Befarmann .     185 

Chiz^d.  Where  person  claiming  to  be  the  child  of  testator 
and  lejiatee  is  the  same,  omission  to  designate  him  as 
child,  immaterial.    Est.  Ghirardelli 5^3 

CoNDiTiONAi«  DBVISB.    Death  of  devisee  before  condition 

happens.  Devise  does  not  go  to  his  heirs.  Est.  Clancy    376 

Construction  op  ;  conditional  devise,  when  vests.  Condi- 
tion precedent.    Est.  Clancy 377 

"Cy  Pres;"  when  doctrine  of  cannot  be  invoked.    Est. 

Hull 425 

Every  portion  to  have  operation  if  possible.    Est.  Berton      93 

Est.  Behrmann 185 

Est.  Pair 248 

*'  Heirs ; "  word  used  in  the  sense  of  children,  to  be  con- 
strued as  meaning  children.    Est  Dager 529 

legacy,  to  heirs  of  living  person,  void,  unless  the  word 
** heirs"  construed  as  though  written  "children.** 
Est.  Dager 529 

See  Legacy, 

Particular  clauses  may  be  qualified  by  other  portions  of 

will.    Est  Fair 248 

Precatory  words  do  not  create  trust  in  opposition  to  direct 

devise.    Est.  Clancy 376 

To  be  given  only  their  natural  force.    Est.  Whitcomb.      47 

Pretermitted  heir.    Person  named  in  will  is  not,  even  if 

misdescribed.    Est  Ghirardelli 503 

Resulting  in  lapse,  to  be  avoided  if  possible.    Est  Dager.    529 

Rules  for.     Est.  Clancy 376 

Takes  effect  upon  death  of  testator.  May  be  construed 
according  to  circumstances  at  date  of  execution.  Est 
Pearsons 52 

Technicality  not  to  defeat  intent.    Est.  Pearsons 52 

Technical  terms,  use  of,  by  layman.    Presumption  as  to 

sense  intended.    Est.  Pearsons 52 

Technical  words ;  how  construed.    Est.  Dager 529 

Trust ;  not  created  by  mere  precatory  words.  Est  Whit- 
comb        47 

Not  created  by  precatory  words  in  opposition  to  direct 
devise.    Est.  Clancy 376 

Vesting  of  legacy  ;  conditional  devise ;  condition  prece- 
dent.    Est  Clancy 37^ 

Where  susceptible  of  two  constructions,  one  of  which 
creates  invalid  and  the  other  a  valid  bequest,  the  one 
creating  valid  bequest  preferred.    Est.  Behrmann, ...     185 
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[Construction  ot— continued. 

Words  and  phrases ;  ordinary  as  opposed  to  technical 

meaninf .    Bst.  Pearsons 53 

Word  used  in  one  part  of  will  in  a  particular  sense,  and 
subsequently  repeated,  presumption  is  that  testator 
used  word  in  same  sense  in  each  case.    Bst.  Dager. . .     529 

DbclaraTION  in,  as  to  residence  of  testator.    Effect  of.     Bst. 

De  Noon 386 

Execution  of ;  statutory  requisites.    Est.  Fleishman 84 

Est.  Thompson 393 

Attestation  in  presence  of  testator ;  what  is.  Est.  Fleish- 
man        84 

Witnesses  to.    Est.  Fleishman 84 

Intbntign  of  TBSTaTor  ;  object  of  inquiry  ;  ascertained 
from  consideration  of  entire  instrument.  Intendment, 
that  will  as  written  expresses  whole  intention  of  tes- 
tatrix. All  provisions  to  be  upheld  if  possible.  Est. 
Fair 248 

Aim  of  Court  to  arrive  at.     Bst.  Pearsons 52 

Est.  Berton 92 

Impossible  of  performance  ;  legacy  lapses.    Est.  Hull  . . .    425 

Technical  rules  subservient  to.    Est.  Fair 248 

To  prevail.    Bst.  Dager 529 

Where  will  directs  real  property  to  be  distributed 
amongst  the  poor,  the  intention  is  that  the  proceeds 
thereof  should  be  so  distributed.    Bst.  Skerrett 235 

Whole  instrument  to  be  considered  in  arriving  at.    Bst. 

Clancy 376 

Words  and  sentences  may  be  transposed  to  show.    Bst. 

Berton 93 

Est.  Behrmann 185 

IntkrlinbaTIONS  in  ;  effect  of.    Est.  Behrmann 185 

InTBRPRBTation  op  TBRMS.  Duty  of  Court  to  look  for  gen- 
eral intent.     Est.  Pearsons 53 

Lbgacy  for  charitabi,b  USB;  what  is;  when  void.    Est. 

Emeric i 

See  Ademption  ;  Lefpaty. 

Lbgatbb.    See  Child,  supra, 

Probatb  of  wii,l.    See  Contest  of  Will;  Probate  of  Will, 

Rbsidbncb  of  testator  need  not  be  stated  in   will.      Est. 

De  Noon 386 

RBSTRiction.    Thirty- day  limit  on  legacy  for  charitable  use. 

Bst.  Emeric i 

Subscribing  witnbss  to  ;  attorney  as ;  competency  to  tes- 
tify.   Est.  Blythe 8 

Takbs  BFFBCT  at  testator's  death.    Est.  Crane 213 

Tbstambntary  capacity.  Question  as  to  "cjuantum"  of 
intelligence  possessed  by  testator  is  for  jury,  and  not 
for  witness.    Est.  Tobin 445 
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WUl^coniinued, 

Trust  in  ;  withont  trustee  being  named  ;  executor  is  tmstee. 

Est.  Tessier 476 

Validity  and  interpretation  of,  wherever  made,  governed  by 
law  of  this  State  as  to  property  within  it.  Est.  Ren- 
ton  No.  2 295 

Validity  op,  as  to  personal  property,  determined  by  Lex 

Domicilii.    Est.  Skerrett 235 

Withdrawal  op,  from  files,  before  probate  ;  power  of  Court 

*      as  to ;  exercise  of.    Est.  Miehle 269 

See  Bequest;  Contest  of  Will;  Distribution;  Duress; 
Executors  and  Administrators;  Fraud;  Foreign 
Will;  Probate  of  Will ;  Trust;  Trustee, 

Witness. 

See  Attorney ;  Evidence ;  Subscribing  Witness  to  Will; 
Will. 

Words  and  Phrases. 

Annual  account.    See  Account, 

Causa  mortis.    See  Gift  Causa  Afortis, 

Charity.    See  Charity, 

Child  ;  meaning  of  the  word.    Est.  Spinetti 331 

Children.    See  Will. 

Cy  Prbs  ;  doctrine  of.    See  Cy  Pres ;  Will  {^Construction  of). 

Family.    See  Probate  Homestead. 

Final  account.    See  Account. 

Final  sbttlbmbnt  op  account.    See  Final  Settlement, 

Foreign  country.    See  Foreign  Country, 

Heirs.    See  Heirs  ;  Will, 

Husband  and  wipe,  and  *'man  and  wife,"  contrasted.   Est. 

Mackay 346 

Inhabitant  ;  meaning  of  term.    Guardianship  Deisen  Minors  125 

Person  interested.    See  Public  Administrator, 

Recommend  ;  construction  of,  in  will.    Est  Whitcomb 47 

Resident  ;  meaning  of  term.     Guardianship  Deisen  Minors  125 

Distinction   between,  and    ''inhabitant.**    Guardianship 

Treadwell 335 

Sound  mind.  See  Sound  Mind;  Unsoundness  of  Mind ; 
Contest  of  Will. 

State;  includes  "foreign  country,"  when.    Est.  Skerrett . .     235 

Undue  advantage  ;  defined.    Est.  Blanc 83 

Undue  inpluence.    See  Undue  Influence  ;  Contest  of  Will, 

Widow.    See  Widow, 

Writings. 

How  PROVED.     Est.  Blythe 8 

Withdrawal  op,  from  files.  Power  of  Court  as  to.  Exer- 
cise of.    Est.  Miehle 269 
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